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INTRODUCTION 


The consciousness that every mature nation-state, well-organized according 
to the rule of law, should clearly determine through one or a series of basic acts 
the principles of the state’s political, social, and economic organization, the 
powers and duties of stage organs, and certain rights of the people, all contrib- 
uted to the rapid emission of new constitutions. However, the expansion of 
constitutionalism raises the question of whether enduring political structures 
can be adopted without their being rooted in long-lasting, tested experience. 
Some experts claimed that good constitutions grow like trees, and, therefore, 
the successful process of constitution-making cannot be rapid at all.! 

Experiences of the past fifty years seemed to confirm these reservations. 
Since World War II a large number of countries either adopted new constitu- 
tions or revamped their existing constitutional systems. Constitution-making 
intensified with the emergence of the socialist countries and the new states of 
the Third World. Since 1945 more than half the member states of the United 
Nations have undertaken some kind of fundamental constitutional reform.? 
Yet postwar constitutional experiences were for the most part dissatisfying. 
Without extraparliamentary means of control the constitutions of the socialist 
countries operated more like political-philosophical declarations than as le- 
gally binding norms. Most constitutions of the new Third World countries 
were copied from previous, well-tested structures without regard to their 
applicability to the emerging new states’ unique geopolitical circumstances. 
The successes of these new constitutional systems were short-lived, and the 
political structures of the countries that came into being because of colonial- 
ism’s collapse during the 1950s and 1960s were frequently and substantially 
transformed, which, contrary to popular expectations, usually resulted in the 
establishment of military forms of government.? These experiences seemed to 
confirm the thesis that a constitution’s durability depends on the depth of the 
roots of a country’s constitutional traditions. 

One may argue differently, though, that time was critically important when 
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only a few countries had constitutions and when channels of information were 
poor. The longevity of constitutional traditions has become less significant 
with the growth of worldwide constitutional experience. The current dis- 
semination of that constitutional experience seems to make possible quick 
adoption of well-tested constitutional principles. Experts studying the pro- 
cess of political transformation have observed the development of a new ex- 
pertise—constitutional engineering. The point has been raised that successful 
transfer of power or the emergence of new centers of political responsibility 
requires a vast knowledge of the social, economic, cultural, and geopolitical 
circumstances in which the new institutions are to be installed. Successful 
constitutional drafting also requires an advanced comparative technique to 
help locate political devices that apply to unique combinations of local condi- 
tions. The success of constitutional works can be largely attributed to the 
mature intellectual background of the constitutional engineers and to their 
ability to draw from other nations’ experiences. Arguably, the process of 
adopting mature basic laws may be accelerated, but it requires channels of 
information that facilitate the exchange of political ideas. 

In the last decade the demand for new constitutions has become even more 
pronounced, and the problem of the development of constitutional engineer- 
ing has become more timely. With the process of constitution-making already 
concluded in several East-Central European countries, and with fifteen for- 
mer Soviet republics following similar paths, the region has become a major 
laboratory of constitutional works. Belarus, Bulgaria, the Czech Republic, 
Estonia, Kazakhstan, Kyrghyzstan, Lithuania, Romania, Russia, and Slo- 
vakia adopted entirely new constitutions. Amendments introduced to the 
Hungarian constitution purged this act almost entirely of the remnants of its 
Stalinist legacy. Poles and Albanians produced interim constitutions, and Ar- 
menia and Ukraine significantly advanced their constitution-making works. 

If several countries of the same region try to conclude constitution- 
drafting, the comparative dimension of this process must be spelled out. 
Constitutions do not develop in a political vacuum, and countries do borrow 
from each other; during periods when new political entities are emerging, 
they borrow heavily. This natural tendency to borrow raises several questions: 
How to accommodate tested constitutional models in countries with different 
political traditions? To what extent can the constitutional experiences of cer- 
tain countries be reproduced in different geopolitical circumstances? 

Conflict always accompanies change, and as the process of constitution- 
drafting unfolded many challenges arose. As the new democracies began 
writing constitutions, Western experts jumped into the fray and headed 
East. Many think tanks, law firms, law schools, and independent scholars of- 
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fered services and advice. They confronted East-Central European constitu- 
tional drafters unaccustomed to thinking about ideas such as the division of 
powers, judicial review, or the état de droit in terms of fundamental consti- 
tutional principles. To the surprise of Western experts, the venerated con- 
stitutional models they advocated were neither enthusiastically welcomed in 
East-Central Europe nor automatically recognized as superior to socialist 
constitutional institutions. A postsocialist lawyer tended to believe that superi- 
ority or inferiority was beside the point, and instead he wished to focus on the 
applicability of Western models to the unique situation of postcommunist 
Europe. Failure to take this attitude into account had to result in misunder- 
standing and problems of communication. 

Some initiatives, such as the American Bar Association’s Central and East 
European Law Initiative (CEELI) workshops,° were carefully prepared in 
cooperation with constitutional drafting commissions from numerous East- 
Central European countries. These proved effective. Other ventures advocat- 
ing blind application of Western models frequently provoked critical com- 
ments from many European constitutional experts. It has become clear that 
the readiness of new democracies to borrow from the Western experience has 
its limits; these countries wish to declare their social orientation and em- 
phasize the need for the state’s protection over weaker social groups. To a 
postsocialist lawyer, both the common and civil law systems were subject to 
criticism because they protected establishments insensitive to social and eco- 
nomic unfairness. 

The failure to recognize that the new democracies had their own legal 
experiences before they became socialist states also contributed to the clashes 
between Western and Eastern legal traditions. The constitutional histories of 
several Eastern European countries date only from the turn of the century, 
while other countries of this region have an impressive constitutional legacy to 
follow.® Constitutional experts must consider to what extent the longevity of 
the constitutional experience before socialism would effect the maturity of the 
new constitutional drafts. 

Some controversies also arose from the dispute over whether the main 
purpose of the new constitutions was to abolish the socialist legal system 
or whether it was to immediately substitute a new legal order. Because 
constitution-making has profound consequences, the drafters had to address 
the question of whether the new constitutions were expected to last for de- 
cades or only as transitional interim devices. 

Several things guided this project’s development. I was fortunate to be 
involved in several constitutional workshops, and I had an opportunity to 
review and assess numerous draft constitutions prepared by both the for- 
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mer Soviet republics and by East-European new democracies. These works 
proved that during the stage of constitutional development in East-Central 
Europe, both remarkable similarities and differences could be discovered in 
the constitutional works of some of the region’s countries. Are these sim- 
ilarities strong enough to justify a thesis on a new constitutional model emerg- 
ing in the area of former Soviet dominance? The examination of this question 
is the primary aim of this work. 

The book that gradually developed was preceded by three studies, “Search- 
ing for a New Constitutional Model for East-Central Europe” (1991) by the 
Syracuse Fournal of International Law and Commerce, “Constitution Making in 
the Countries of Former Soviet Dominance: Current Development” (1993) 
by the Georgia Journal of International and Comparative Law, and “Fundamen- 
tal Constitutional Rights in the New Constitutions of Eastern and Central Eu- 
rope” (1995), published by the Cardozo Fournal of International and Compara- 
tive Law (1995). These articles were incorporated, their parts analyzing cur- 
rent developments in East-Central Europe carefully updated, and several 
chapters, such as those on the distribution of powers or constitutional rights, 
freedoms, and duties, either rewritten or thoroughly edited.’ 

The book consists of two parts. The first (chapters I and 2) is historical, 
and focuses on Eastern European constitutional traditions. The second part 
updates constitutional transformation in the region. The organization of both 
parts requires some explanation. My purpose is not to add another essay to 
the myriad elaborate theoretical explanations of the fall of communism. In- 
stead, I straightforwardly report on political transformation of the postsocial- 
ist era, emphasizing constitutional works. Part 2 is divided into four sections: 
chapter 3 is about the changes of the glasnost period and constitution-making 
in former Soviet republics; chapter 4 discusses the constitutional transforma- 
tion of Soviet satellite countries of East-Central Europe; chapter 5 is on the 
reflections on a new constitutional model; chapter 6 discusses the placing of 
bills of rights in the new constitutions. 

Chapters 3 and 4, which provide a country-by-country report, deal sepa- 
rately with states that emerged from the disintegration of the Soviet Union 
and with the former people’s republics of Central and Eastern Europe. As the 
former Soviet republics existed within a single state until the end of 1991, it 
seemed appropriate to assemble comments on political developments in the 
former USSR in one chapter that examines the end of Mikhail Gorbachev’s 
era and the process of establishing the Commonwealth of Independent States. 
The country-by-country discussion was limited to probing the process of 
constitutional drafting in several former Soviet republics that either already 
have adopted new constitutions or at the time of this writing, were close to 
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completing the process. My comments on constitutional drafts were orga- 
nized around several important issues: the distribution of powers, the inclina- 
tion to adopt features of presidential or parliamentary systems, constitutional 
enforcement, and the flexibility of constitutional provisions. 

The subchapter on constitution-drafting in former socialist states of East- 
Central Europe is organized with slight differences. It focuses exclusively on 
individual countries of postsocialist Europe, with the exception of Yugoslavia 
where the unstable political situation allows for no serious evaluation of a 
future constitutional system. With all similarities linked to common socialist 
legacies, the former European peoples’ democracies each had its own state- 
hood, and, more recently, each faced different cultural, religious, economic, 
and ethnic problems. It seemed, therefore, more appropriate to examine their 
postcommunist traumas separately. Thus, each country section splits into a 
short report on political developments and a commentary on constitution- 
drafting. 

An explanation in some detail of the references made in chapters 1-3 to 
French, German, or other constitutional models is presented in chapter 5. 
More theoretical than previous chapters, this section reviews the major con- 
stitutional controversies of the postcommunist world against the background 
of deeply rooted Western constitutional ideas. The chapter’s principal aim is 
to analyze the fabric of the new constitutions, looking at describing the state in 
economic, political, and cultural terms; selecting the form of government; the 
concepts of the division of powers; of unicameralism and bicameralism; of a 
constitution being rigid or flexible; and a review of the constitutionality of 
laws. Based on information collected from the country reports, this chapter 
also observes the process of forming a new constitutional model in the region 
of former communist dominance. 

The decision to single out a discussion of human rights protection in a 
separate chapter 6 has its own rationale. Writing this book, I realized that 
timeliness overrode a possibility of maturely evaluating the process of imple- 
menting the new constitutions. The new basic laws have been adopted, and 
examination of constitutional texts is highly instructive. Stil, as of 1996, with- 
out offering some groundless predictions, I cannot tell much about how these 
constitutions will operate. The tasks of commenting on the actual balance of 
power, on the evolution of political systems provided for in the new basic laws, 
and on analyzing the body of judicial decisions produced by the new constitu- 
tional courts, all have to be undertaken later. 

In the area of human rights protection, however, the data seemed to be 
more readily available. Violations of human rights have been notorious in all 
communist countries, and they have remained a major concern for the new 
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democracies. Since the emergence of the first postcommunist democracies, 
the new governments tried to improve their records in protecting civil rights 
and liberties. The new leaders claimed that the new constitutions were ex- 
pected to provide legal guarantees for rights that authorities already re- 
spected; at the same time, the new constitutions would create an appropriate 
background for monitoring agencies to evaluate the effectiveness of govern- 
mental policies. The human rights situation was briefly analyzed in each 
country report and a separate chapter on the placement of bills of rights in the 
new constitutions was incorporated into the study’s second part. 

Finally, an annex with texts of the new constitutions follows the main study. 

The research for this book was completed at the end of 1994 and the 
further updating process permitted incorporating into the text comments on 
the constitutions adopted through the first half of 1995 and most signifi- 
cant political changes through the beginning of 1996; English translations of - 
later adopted constitutions of Georgia (24th August 1995) and Azerbaijan 
(12th November 1995) were not available at the time of writing and these 
constitutions were not analyzed and the texts were not added to the Annex. 
The verifiable data on the human rights situation in the region, available at the 
time of this writing, allowed an evaluation of the actual record in human rights 
protection during the first phase of the postcommunist transformation; it 
means until the beginning of 1995. 

I am grateful to the Bradley Foundation, the Earhart Foundation, and the 
Marguerite Eyer Wilbur Foundation, all of which cosponsored this study. I 
also express thanks to Denise Casula, my research assistant, who was of great 
help collecting the materials, writing reports and briefs on the progress of 
constitutional works, and editing the manuscript into smooth and readable 
English. Her contribution to the final work has been extraordinary and de- 
serves special recognition. 
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1 
CONSTITUTIONAL TRADITIONS 


The Overview 


Polish Constitutional Traditions 
THE CONSTITUTION OF MAY 3, I79I 


The constitutional history of a country begins when some institutions have 
been established and when procedures have been implemented to limit the 
government’s power. “Constitutions,” wrote Kenneth C. Wheare, “spring 
from belief in limited government.”! The process of limiting the king’s power 
began in Poland as early as the fourteenth century; later, Poland became a 
constitutional monarchy when other major European countries-were rein- 
forcing their absolutism.? At the end of the sixteenth century Poland with its 
system of “democracy of the gentry” looked like an island surrounded by 
monarchies that vested legislative, executive, and judicial power in one ruler. 
This system contributed to the internal crisis of the Polish commonwealth, 
which coincided with successful internal reforms in Russia, Prussia, and Aus- 
tria. Its neighbors were interested in keeping Poland demilitarized, neu- 
tralized, and in a state of anarchy. In the eighteenth century a faction of 
politically mature nobles was formed; this faction was aware of the deficien- 
cies within the Polish political system, and, despite internal opposition, it 
prepared sound programs of reform. By the end of the eighteenth century the 
nobles’ activity resulted in the adoption of the first written constitution in 
Europe, one that substantially reformed the Polish political structure.? 

The Polish constitution of 1791 began with “In the name of God, the one 
and only in the Holy Trinity.” It drew the distinction between Roman Catholi- 
cism and “other creeds,” and it stated that deviation from Catholicism was 
recognized as apostasy. It confirmed, however, that “the religious freedom, 
and protection of the government for other [than Roman Catholic] religions is 
guaranteed.”* 
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Critics often tried to expose the nondemocratic character of the Polish 
constitution of 1791 and claimed that it was adopted by the nobility, served 
the interests of this single class, and did not solve crucial social problems.* In 
fact, the constitution did not undermine the monopoly of the nobility’s politi- 
cal power, but it introduced the burghers into the political arena and gave 
peasants better protection of law. The bicentennial comparative studies of the 
American and Polish first constitutions demonstrate that the traditional at- 
tempt to set the democratic American constitution against the nondemocratic 
Polish act is not justified, and comparison of the addressees of political rights 
in both constitutions shows much more impressive similarities than are usu- 
ally admitted.°® 

The critics of the first Polish constitution frequently argued that, despite 
the declaration that the highest authority was vested in the three powers of 
government, the whole concept of the distribution, separation, and balances 
of major governmental branches was not accomplished in the Polish constitu- 
tional reform. The Law on Government, as the May 3 constitution was of- 
ficially called, and a few detailed statues departed from the original concept of 
checks and balances and granted far superior power in the Seym. 

Composed of two chambers, the senate and the chamber of deputies, the 
Seym held legislative power. Although the king presided over the senate, 
national sovereignty was vested in the chamber of deputies, which was de- 
clared “to be a temple of legislature.’ All bills were introduced to the lower 
chamber and then sent to the senate for further debate. The king did not have 
the right to veto the decisions of the lower chamber, a right that was vested 
in the senate, and the senate’s veto could be overruled by the chamber of 
deputies in the subsequent session’s second ballot. The legislative initiative 
was vested in the king along with the council of guardians, the deputies, and 
the local diets. The local diets retained the legislative initiative, but they could 
no longer vote on local taxes, and their instructions were not binding on 
deputies to the Seym, who were recognized as representatives of the whole 
nation. In this way, all legislative power was centralized in the Seym. The 
consttutionality of its decisions was not subject to any control. The Polish 
historian of law, Bogustaw Lesnodorski, wrote: “we do not have here [in the 
concept of the reformed government] the idea of the strict division of powers. 
There is no balance. There are good foundations for the symocracy of the 
nobility.”® 

The constitution introduced a system that featured some attributes of par- 
liamentary government. The legislature was recognized as a supreme power. 
The king, as head of the state, appointed the ministers for two years, but the 
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nominations were to be presented to both chambers of the Seym, which could 
vote no-confidence in the king’s nominees. Also, a two-thirds majority of 
the joint chambers could dismiss a minister during his two-year tenure. How- 
ever, the constitution did not provide for any procedure that could dismiss 
the entire government. The king, as a chief executive officer, was no longer 
elected. After the death of Stanislas Augustus, the Polish throne was to be- 
come hereditary in the House of the Elector of Saxony.? The king was not 
responsible for the parliament, but his decisions (as in the British govern- 
ment) could be exercised through, and on, the advice of ministers who were 
expected to countersign them. 

The constitution provided that executive power be vested in the king and 
the guardians of law. The guardians did not constitute a formal cabinet; they 
were to perform the role of the king’s council in which the “king’s voice was to 
prevail.” Similar to the president in the American system, the king assumed 
two roles: head of state and head of government. 

The Law on Government of May 3, 1791, played a special role in Polish 
constitutional history. Under Russian pressure, the constitution was abol- 
ished by the rebel confederation in 1792 and was followed by the second 
partition of Poland of January 23, 1793. As advanced by the framers of the 
constitution, however, the basic principles of the government remained very 
much alive in Polish political thought. The Polish governmental law was not 
only the first European written constitution, but for generations of Poles it 
became a symbol of a mature political culture, and it left an important legacy 
that was followed by the twentieth-century Polish constitution. 


POLISH CONSTITUTIONS IN THE PERIOD OF THE PARTITIONS 


The Polish constitutions of the nineteenth century were granted by the for- 
eign monarchies and displayed few similarities to the constitution of 1791. 
Those constitutions also exerted less influence on the development of current 
Polish constitutional thought. They require no extensive analysis here. 

In 1794, Poland once again tried to end Russian tutelage. A national insur- 
rection led by Tadeusz Kosciuszko, the hero of the American Revolution, was 
unsuccessful. That insurrection was followed by King Stanislas Augustus 
Poniatowski’s abdication (November 24, 1795) and the third partition of 
Poland, which eliminated the Polish state. Most Polish territories were incor- 
porated into Austria, Prussia, or Russia. 

‘The next constitution was granted to the Poles by Napoleon. In July 1807 
Napoleon established a small, independent buffer state carved from the Prus- 
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sian segment of Poland. Napoleon summoned representatives of the Polish 
governing committee to Dresden and dictated a compact constitution’® that 
consisted of eighty-nine short articles and lacked the patriotic phraseology of 
the constitution of 1791. It confirmed the status of Catholicism as “a State 
religion,” but it emphasized that “all religious worship is free and public.”"! 
The proclamation of the constitution of 1791, which stated that “the deviation 
from Catholicism was recognized as apostasy,” was deliberately omitted. The 
constitution of 1807 vested strong executive power in the king of Saxonia, 
who was to be the hereditary ruler of the duchy of Warsaw. The legislative 
power of the Seym was limited to taxation, civil law, and criminal law. The 
council of guardians from the constitution of 1791 was replaced by the French 
model of the council of state. The council, composed of ministers, was given 
vast powers to work on bills to be submitted to the Seym. It operated as an 
administrative court and a court of cassation. The constitution of 1807 “abol- 
ished slavery” and stated that “all citizens are equal in law.” Generally, the 
constitution was fashioned on the French pattern and incorporated only a few 
Polish institutions. The constitution of the duchy of Warsaw served as a 
model for the constitution of Westphalia and for a few constitutions of the 
member states of the Union of the Rhineland. !? 

The fall of Napoleon ended the short life of the duchy of Warsaw. Early in 
1813 the Russian army again entered Polish territory. After the Congress of 
Vienna (1815), the western part of the duchy of Warsaw (the grand duchy of 
Poznan) was incorporated into Prussia. A tiny autonomous state, the republic 
of Cracow, was formed from the district of Cracow. From the remainder of 
the former duchy of Warsaw, Russia created the kingdom of Poland. In No- 
vember 1815 the new state was granted a constitution. The text was drafted by 
the Polish aristocrat, Adam Czartoryski, and was edited considerably by Tsar 
Alexander I.'? The king, acting simultaneously as the Russian tsar, reserved 
for himself the legislative initiative and the right to veto the Seym’s statutes. 
Both chambers were allowed to discuss the government’s reports and legisla- 
tive projects. The chamber of deputies could question the ministers and sub- 
mit complaints about governmental officials to the senate. The meetings of 
the Seym were to be open to the press, an arrangement intended to guarantee 
public control over the lawfulness of governmental actions. 

The constitution was quickly recognized as the most liberal in Europe. In 
numerous pamphlets Polish commentators glorified the “magnanimous tsar” 
and emphasized his “unlimited generosity” and truly liberal convictions.'4 
Common optimism as to the glorious future of the kingdom under the tsar’s 
liberal government reached its height shortly before the first session of the 
Seym in 1818. 
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The Poles expected that the two-chamber organization of the legislature 
would enable them to participate in the political process. The first session, 
however, showed that the deliberate use of ambiguous constitutional language 
by Alexander I could provoke many clashes between deputies and govern- 
ment. The practice quickly proved that the apparently liberal constitution was 
a mere declaration whose provisions were manipulated, avoided, and violated 
at whim by the tsarist administration. The constitution lasted until the next 
Polish upheaval, called the November Insurrection of 1830. Following the 
defeat of that insurrection, Tsar Nicholas I declared the constitution null and 
void, and he abolished both the Seym and the Polish army. In 1832 he granted 
the Polish kingdom, linked to Russia by the personal union,'> an Organic 
Statute, which was to give the kingdom separate administrative and civil 
rights. “The Statute, however,” wrote S. Kieniewicz, “was never enforced and 
the country was kept in a state of emergency.”'® 

Until World War I the Polish territories remained part of the partitioning 
empires of Austria, Prussia, and Russia. Poles living in Galicia, the Austrian 
part of the Polish territories, were reintroduced into constitutional practices in 
the early 1860s when Emperor Franz Joseph granted two constitutional acts, 
the Diploma of 1860 and the Patent of 1861, which were to regulate the 
organization of the empire’s governmental departments. After the Austro- 
Prussian War, the Reichstrat, the parliament in Vienna, in 1867 enacted the 
constitution under which the Austrian part of the monarchy was governed 
until 1918. The empire was divided into “the historic kingdom of Hungary” 
and the “historic kingdoms and lands” of Austria (including Galicia).'” 

In the loose confederation of German states after the early experience with 
the Napoleonic constitutions, the era of constitutional experiments began 
with the revolutionary events of the Spring of Nations. The Nationalist move- 
ment of January 1848 sparked a local revolution in Sicily that overturned the 
monarchy in France in February 1848 and extended rapidly throughout Eu- 
rope, reaching the German states in March. The governments in the German 
states promised to adopt a constitution, and the national assembly was con- 
vened at St. Paul’s Church in Frankfurt to draft a German constitution.'® 
European constitutional models were carefully examined, but the framers 
drew most heavily from the American constitutional experience. Besides the 
federal structure patterned on the American model: 


references to and comparisons with the U.S. Constitution within the commission and 
the National Assembly covered many important subjects to be dealt with by the draft 
constitution—for example, the separation of church and state, and freedom of religion; 
a republican form of government; election system; citizenship; immunity and indem- 
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nity of members of parliament; the presidential system; amendment of the constitu- 
tion; freedom of trade and occupation; free movement within the Union; freedom of 
the press, and jury trial; and states of emergency.'? 


The counterrevolution’s victory in Germany hampered the constitutional 
movement until the adoption of Bismarck’s constitutions of 1867 and 1871. 
The first, in 1867, followed the Austro-Prussian War and the formation of the 
North German Federation in October 1866; the second, the 1871 constitution 
of the German empire, resulted from the victorious war with France. Under 
the constitution of 1871 the emperor controlled foreign policy and the mili- 
tary forces, but Germany remained a federal union. Aristocratic-monarchical 
order was preserved in the individual states whose rulers were represented in 
the Bundesrat (federal council). The Reichstag (imperial parliament) ex- 
ercised legislative power.?° Prussia, which led the other German states into the 
federal union, adopted for itself a short-lived constitution in 1848. The consti- 
tution of 1850 was seriously inadequate by democratic standards,”' and the 
influence of the German constitution of 1871 and the Prussian constitutions 
on political life in the Polish province was insignificant. 


CONSTITUTIONS OF THE RESTORED POLISH STATE AFTER 
WORLD WAR I (1918-1939) 


World War I brought Poland independence. The new state wished to continue 
the Polish constitutional traditions, and in January 1919 the “Ankieta” group 
was called to draft a project of the basic laws. “Ankieta” held seventeen meet- 
ings between February. 17 and March 12, 1919, and prepared a project that 
vested broad executive power in the office of the president. The process for 
electing the president was based on the American model.?? 

However, the new constitution of March 17, 1921, disappointed those who 
believed that the new republic needed a strong presidential system rather than 
an impotent seymocracy.”? In fact, the constitution of 1921 referred directly to 
“the glorious and memorable traditions of the Constitution of May 3.”74 De- 
spite 130 years that divided the constitutions, their major principles showed 
many similarities. The preambles of both the 1921 act and the constitution of 
May 3, 1791, began with the phrase, “In the name of the Almighty God.” The 
position of the Roman Catholic faith, being the religion of the great majority 
of Poles, was referred to in the 1921 constitutional text as “predominant 
among equal worships.””> Article 2 of the 1921 constitution, resembling arti- 
cle § of the constitution of 1791, proclaimed that “the supreme power belongs 
to the nation” and explained that this power was to be divided among legisla- 


Traditions: The Overview 15 


ture, executive, and judiciary. Although the new state adopted a republican 
form of government, this form was denoted as a “commonwealth” in refer- 
ence to the traditional name of the Polish state in the period of elective mon- 
archy. Similar to the constitution of 1791, the separation of powers in the new 
constitution did not amount to their equality. The Seym had been given a far 
more predominant role among the powers. Although the constitution of 1921 
referred to the traditions of Polish constitutionalism, its drafters also bor- 
rowed heavily from contemporary political systems, particularly from the 
French constitution of 1875.76 

As a result of the coup d’etat of 1926, the constitution was amended, with 
the act of August 2, 1926, enhancing the president’s power. On April 23, 
1935, the constitution was changed. The new act, known as the April consti- 
tution, declared that total and undivided power was to be vested in the presi- 
dent of the republic.?” Thus, the new constitution departed from the spirit of 
the constitution of 1791 and presaged a distinct evolution toward an authori- 
tarian government.”® 

The fate of Poland after World War II was decided at the Yalta Conference 
in February 1945. Although the conference declared that the Polish govern- 
ment was to be created on the basis of free and democratic elections, Poland 
was, in fact, left in the Soviet-controlled zone. The Polish “government of 
national unity,” which included leaders of the Polish government-in-exile and 
the Soviet-sponsored provisional government, was short-lived. In April 1946 
a mass referendum was called to determine the composition of the Polish 
parliament and to determine the public attitude toward agrarian reform, na- 
tionalization of industry, and Poland’s western frontiers. The elections of 
January 19, 1947, which were not fair and in which the leaders of the anti- 
communist opposition were in constant threat of persecution, proved that 
the government was not “democratic and free.” Top Polish military com- 
manders and underground activists linked to the London-based government- 
in-exile were under permanent police surveillance. In October 1947 Stanistaw 
Mikotajczyk, the deputy premier and former prime minister of the London 
government, was accused of being “an ally of foreign imperialists” and left 
Poland. Despite Soviet assurances to the Western powers at Yalta, Poland 
remained under total control of the pro-Moscow puppet government, headed 
by the president, Bolestaw Bierut, and the premier, Jozef Cyrankiewicz. 

The organization of governmental structures was initially regulated by a 
statute called the “Little Constitution,” passed on February 19, 1947. In 1952 
the full-fledged constitution was adopted. As this constitution shared all fun- 
damental features characteristic of socialist constitutions, it will be analyzed in 
the section dealing with the common core of socialist constitutionalism. 
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Soviet Constitutions 
CONSTITUTIONAL LEGACY OF TSARIST RUSSIA 


The constitutional legacy of tsarist Russia was not impressive. Rapid West- 
ernization and remarkable industrial development at the turn of century could 
not obscure the backwardness of the Russian political system. 

Russia’s constitutional experience was much less impressive than in its 
Polish territories. Before 1906, except for the brief period of activity of the 
“Zemsky Sobor,”’’? popular dissatisfaction found no official representation 
before the tsar.*° Successive forced steps to move toward a more democratic 
government failed. 

A general strike and peasant uprising frightened Tsar Nicholas II. On 
August 19, 1905, he issued regulations for the election of a national represen- 
tative body based on a restricted suffrage.*! On October 30 he signed an 
imperial manifesto in which he promised (1) to grant the inviolability of the 
person, freedom of conscience, freedom of speech and assembly, and the 
right to form unions; (2) to permit participation in the Duma (representative 
body), leaving development of the principle of universal suffrage to the newly 
established legislative procedure; (3) to establish, as an immutable right, that 
no law should become effective without the Duma’s approval; and (4) to vest 
in the Duma the right to supervise the legality of the imperial administration’s 
work.** The Russian empire’s fundamental laws of May 6, 1906, still provided 
that “the Emperor of all the Russians wields the supreme autocratic power. To 
obey his authority, not only through fear but for the sake of conscience, is 
ordered by God himself.”33 The emperor, along with the council of the empire 
and the imperial Duma, jointly held legislative power. The initiative in all 
legislative measures, however, belonged to the emperor.** 

On the basis of indirect elections with limited suffrage, the first Duma was 
instituted by the imperial order of August 19, 1905. The Duma never ac- 
quired the functions usually associated with a genuine parliamentary legisla- 
ture and was dissolved on July 21, 1906.35 The second Duma met on March 5, 
1907,°° and was dissolved on June 16, 1907, “because of its failure imme- 
diately to surrender, upon the demand of the government, fifty-five Social 
Democratic members accused of plotting against the government.”>’ The 
third Duma met on November 14, 1907.%* In violation of the fundamental 
laws, the emperor issued election laws that made suffrage even more unequal 
than before.*? The fourth Duma was called in 1912, and it survived until 
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1917. Its legislative initiative was weak, and it remained mostly an instrument 
of mild criticism of the government. 

Polish nationalists, led by Roman Dmowski, were active in each Duma that 
preceded World War I. The nationalists tried to interest the Russian govern- 
ment in taking over the Polish nation, and at the outbreak of war they pressed 
the emperor’s administration to proclaim Poland’s liberation as a war goal. 

The Revolution did not bring about rapid constitutional changes. Even 
after the abdication of the tsar and the Revolution’s victory, the Bolsheviks 
remained a small and relatively unpopular minority among other revolution- 
ary parties.*° The subsequent overthrow of the provisional government and 
the seizure of power by the Bolsheviks did not give them a decisive majority in 
the electoral bodies—the soviets and the constituent assembly. The assembly 
where the Bolsheviks gained only 25 percent of the vote (175 of 707 seats) was 
promptly dissolved.*! “After one day, when [the Bolsheviks] were unable to 
compel the Constituent Assembly to do their bidding, armed guards under 
their control closed the session. Thus ended the only genuinely elected legisla- 
tive body during the whole period of Soviet rule.”+? Lenin commented that life 
and revolution pushed the constituent assembly into the background.*? The 
soviets (councils of workers’ and soldiers’ delegates), which were more sensi- 
tive to revolutionary rhetoric, survived. “All power to the Soviets” meant, 
however, controlled participation under leadership of the party that had taken 
power by force.*4 

These events accounted for Lenin’s belief that the Revolution could be 
rescued only without democracy, and, if it was to be a Bolshevik revolution, he 
was absolutely right. The Bolsheviks, masters of grasping power and of back- 
stage manipulations, could not lead Russia along a parliamentary path. The 
party seized power and, as many Bolshevik leaders explicitly admitted, it 
could not relax its domination without the risk that it would be swept from 
power altogether.*> Even if Lenin believed that in the future it would be 
possible to reconvert the dictatorship of the party into a dictatorship of the 
proletariat, actual practice proved that the party could never renounce its 
position without risking total defeat.*° The forced “education” of the masses 
appeared to be completely unsuccessful. In this sense, reality undoubtedly 
solidified Lenin’s theoretical totalitarian construction. 


THE SOVIET REVOLUTIONARY CONSTITUTION OF I918 


Characterizing the constitution-making process, Christopher Osakwe wrote: 
“The making of a Soviet Constitution has all the trappings of a theatrical 
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show. The preparation leading to the staging of the show is elaborate, exhaus- 
tive, and behind the scene. At the point during which the general public is 
brought into the process, the script for the play has been written, the cast of 
actors who will play assigned roles has been carefully chosen, and the general 
manager for the play has been picked.”4” 

In the spring of 1918 the All-Russian Central Executive Committee of 
Soviets excluded from its membership representatives of “anticommunist” 
socialist parties.** In this situation the Bolsheviks decided it was the right time 
to give their power structures a constitutional sanction. The leaders of the 
Revolution had no illusions about the constitution’s declaratory character. 
The act was recognized as part of a superstructure that was supposed to 
describe rather than prescribe the organization of power. Lenin did not take 
interest in the constitutional works or comment on them in his writings. Ed- 
ward Carr wrote: “The period of drafting of the Constitution was one of grave 
and continuous crisis both in economic and in external policy, which threat- 
ened the existence of the regime and left little leisure for smaller preoccupa- 
tions. . .. The Constitution was scarcely expected to last as a working instru- 
ment... . In these circumstances it is not surprising that the principal leaders 
themselves took no personal part in the work.’’4? 

On January 28, 1918, the Third All-Russian Congress of Soviets adopted a 
resolution “On the Federal Institutions of the Russian Republic,” announcing 
that the Central Executive Committee (CEC) would draft principles of the 
constitution.*° On April 1, 1918, the CEC, following the decision of the Central 
Committee of the Bolshevik Party, appointed a constitutional committee 
composed of fifteen members such as Yakov Sverdlov, president of the CEC; 
Joseph Stalin, the commissar of nationalities; Nikolai Bukharin, editor of 
Pravda; Mikhail Pokrovski, a well-known Marxist professor; and Steklov, edi- 
tor of [zvestiya.*! The committee worked for three months, and in July 1918 it 
submitted the text to the Fifth Congress of Soviets, which adopted the consti- 
tution on July 10, 1918.°2 Then followed the killing of the former tsar and his 
wife, his children, members of his family, his personal physician, and three 
servants on July 17, 1918, in Ekaterinburg.* Two days later, the constitution, 
incorporating the Declaration of Rights of the Laboring and Exploited People 
approved in January 1918, was formally promulgated.*4 

The Declaration of Rights of the People (described the constitution’s first 
four chapters) was followed by general provisions of the constitution. The 
general provisions characterized the Russian republic as a federation that 
recognized equal rights of all citizens (article 22), guaranteed freedom of 
speech, opinion, and assembly (articles 14-15), recognized freedom of con- 
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science (article 13), promised the separation of school and state from the 
church (article 13), and promulgated free general education (article 17).°° 
The constitution deprived “all individuals and groups of individuals [of] the 
rights which could be utilized by them to the detriment of the Socialist Revo- 
lution” (article 23).°° With respect to work, the duty of every citizen was pro- 
claimed in the constitution’s motto, “He shall not eat who does not work.’”>” 

The constitution vested the supreme power of the republic in the All- 
Russian Congress of Soviets and, in periods between the convocation of the 
congress, in the All-Russian CEC.°* While the Fundamental Law referred to 
equal rights of all toilers, the drafters of the law were aware of the different 
interests of peasants and workers. To counterbalance the considerable numer- 
ical superiority of peasants over workers with equal suffrage, the law provided 
that “the All-Russian Congress of Soviets is to be composed of representa- 
tives of urban Soviets (one delegate for 25,000 voters) and of representatives 
of the provincial congresses of Soviets (one delegate for 125,000 inhabit- 
ants).°? In this way, the constitution granted as much representation to one 
town dweller as to five country dwellers. The All-Russian Congress was to 
elect an All-Russian CEC of not more than two hundred members that had 
supreme legislative, executive, and controlling power between the convoca- 
tion of congresses.®° The general management of the affairs of the republic 
was vested in the Council of People’s Commissars appointed by the CEc.°! 
William H. Chamberlin commented: “Many provisions of the Constitution 
were of purely theoretical interest, because they were not carried out in prac- 
tice. Real power rested not with the Soviets, but with the Communist Party; 
and those provisions of the Constitution which prescribed the methods of 
election, the frequency of convening Soviet Congresses, etc., were neglected 
or violated.”® 


THE FIRST POSTREVOLUTIONARY CONSTITUTION OF 1924 


William Munro observed that the constitution of 1918 “was not framed by 
men who had been elected for that purpose nor was it submitted to the 
Russian people for acceptance. But it served as a starting point, and five years 
later it became the model on which a constitution for the entire Union of 
Socialist Soviet Republics was framed. 

The consolidation of communist power in the Soviet Union required con- 
sideration of the nationality question. To restore a centralized administration, 
the Bolsheviks had to formally prescribe the links between Moscow and the 
non-Russian nationalities. The steps toward federation came from the various 
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republics and led to the transformation of the Tenth All-Russian Congress of 
Soviets into the First Congress of the Union of Socialist Soviets Republics in 
December 1922. On December 30, 1922, the congress declared that the state 
is a Union of the Soviet Socialist Republics.** The formal federate character 
of the Union was to be confirmed by the new constitution. 

On January 10, 1923, the presidium of the CEC appointed a commission 
headed by Stalin to draft the constitution’s principles.® In fact, as the sequel 
showed, “the crucial decisions on the constitution did not rest either with the 
commission or with any organ of [the] state, but rather with the Politburo or 
with some informal group of leaders within the party.”®* The new federal 
constitution was adopted on July 6, 1923, and ratified on January 31, 1924, 
shortly after Lenin’s death.*’ 

The Fundamental Law began with the Declaration of the Union of the four 
republics: Russian, Ukrainian, White Russian, and Transcaucasion, which 
consisted of the republics of Azerbaijan, Georgia, and Armenia.** Supreme 
authority was vested in the Soviet congress, which still comprised the repre- 
sentatives of the soviets cities’ (one delegate for each 25,000 voters) and 
provincial soviets (one delegate for each 125,000 inhabitants) .°? The sessions 
of the congress were to convene once a year.”° The CEc of the Union was a 
bicameral organ that consisted of the Council of the Union, a body of 371 
members elected by the congress from among the representatives of the re- 
publics in proportion to each republic’s population.’! The CEC also included 
the Council of Nationalities, which was composed of 131 delegates, five from 
each union republic or autonomous republic, and one from each autonomous 
region.’* Delegates were elected by each republic’s or region’s executive com- 
mittee. Between sessions of the CEC, supreme authority was further delegated 
to its presidium composed of twenty-one members.”? The presidium was to 
be the CEC’s highest interim legislative, executive, and administrative organ.” 
The Council of the People’s Commissars remained the executive and admin- 
istrative organ responsible to the CEC and its presidium.”> Carr observed: 


To sum up the changes in the Soviet structure resulting from the 1923 constitution is a 
difficult task. The student is confronted at the outset by one curious paradox. The 
Russian Socialist Federal Soviet Republic (RSFSR) has the word “federal” in its title 
and was constantly referred to as such; yet it was, in strict constitutional terms, a 
unitary state, incorporating a number of subordinate, though partially autonomous, 
units. In the constitution of the USSR, and in official documents relating to it, the 
words “federal” and “federation” were avoided. Yet the USSR was, in essential points, 
a federation.”® 
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THE STALIN CONSTITUTION OF 1936 


After the years of war communism, Stalinist Russia entered the period of col- 
lectivization of agriculture and of industrialization. The years 1932 and 1933 
were stigmatized by the “forgotten holocaust”—the famine in the Ukraine. 
Stalin dumped millions of tons of wheat on Western European markets, while 
in the Ukraine men, women, and children were dying of starvation at the rate 
of 25,000 a day, or seventeen people per minute.’” Seven to 10 million people 
perished in a famine caused not by war or natural disaster, but by a ruthless 
decree.’”® The famine was followed by a period of purges in the party and 
sham trials that resulted in the arrest and execution of hundreds of thousands 
of people.’”? In the midst of the Great Terror, Stalin announced his will to 
adopt a new constitution. The constitution was to be an element of his cov- 
erup of his system’s atrocities; it was “to convince the world that the Soviet 
Union was, after all, a state run according to Law.’®° Victor Kravchenko, a 
defector from the Soviet Union, noted: “To survive, man needs hope even as 
he needs air. Like millions of others, I reached out for the promise of more 
human rights for the ordinary Soviet citizen. We grasped at the straw of hope 
to save ourselves from sinking to the lower depths of despondency. Except for 
the minority of hard-bitten cynics, to whom the Constitution was just one 
more hoax, Communists especially wanted to believe.”’®! The new constitu- 
tion was to democratize electoral law and to declare that the Soviet Union, 
after eliminating its antagonistic classes, was to become the society of all the 
people.* 

On February 1, 1934, on Stalin’s motion, the plenum of the central com- 
mittee of the party instructed the chairman of the council of commissars, 
V. M. Molotov, to present to the forthcoming Seventh Congress of Soviets a 
proposal to amend the constitution.®? In February 1935 the CEC formed 
a constitutional commission,** formally chaired by Stalin and consisting of 
thirty-one members.®> The commission included Bukharin, who later con- 
fided that “he alone, with a little assistance from [Karl] Radek, had written the 
document from first word to last.”®° In the spring of 1936 the commission 
prepared a draft of a new constitution, a full-fledged product of democratic 
centralism, that was submitted for nationwide discussion. In late April 1936, 
Stalin prepared for the trial and execution of a “Trotskyite-Zinovievite Ter- 
rorist Center,” but party propaganda claimed that everyone was talking about 
the Stalin constitution.®’ Stalin’s decorative deceit was fully successful. On 
June 1, 1936, a plenum of the central committee approved the draft, and on 
December 5, 1936, the Eighth Extraordinary Congress unanimously adopted 
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the constitution’s final text. December 5 was declared a national holiday: Day 
of the Constitution. Soviet newspapers exclaimed: “Let the balalaikas ring, 
Raise anew the chorus, Isn’t it a happy thing—The road that lies before us?”’®* 

Article 1 of the constitution declared that the Union of Soviet Republics 
was a “socialist state of workers and peasants.”®? Soviets of Working People 
were to be chosen on the basis of “universal, equal and direct suffrage by 
secret ballot.”9° The constitution recognized the right to work, rest, and lei- 
sure;?! the right to maintenance in old age and sickness;?? the right to educa- 
tion;?? equal rights for women and for all citizens irrespective of nationality or 
race;*4 freedom of religion;?° freedom of speech, press, assembly, and demon- 
stration;?© freedom of association;?’ and guarantees of the inviolability of the 
person,”® domicile, and correspondence.%” 

The constitution replaced the congress of soviets and the CEC with one 
bicameral organ of legislative power, the Supreme Soviet of the Union of 
Soviet Socialist Republics, composed of the Soviet of the Union and the 
Soviet of Nationalities.'°° The Soviet of the Union was to be elected on the 
basis of one deputy for every 300,000 people.'°! The Soviet of Nationalities 
was elected by the same universal, equal, direct, and secret suffrage on the 
basis of twenty-five deputies for each union republic, eleven for each autono- 
mous republic, five for each autonomous region, and one for each national 
area.!°? Executive power belonged to the council of ministers of the USSR!% 
which was to be appointed by, and responsible, to the presidium.'°* The 
presidium was composed of thirty-three members elected by a joint sitting of 
both chambers. !° 

In a way symptomatic of Stalin’s era, two years after the constitution 
was adopted, the main drafters of the “most democratic Constitution in the 
world,”!°° including Bukharin and Radek, were condemned to death for es- 
pionage, terrorism, and conspiracy. As a result of the show trials, the old 
guard of Bolsheviks was executed: in 1936, Grigory Zinoviev, Lev Kameney, 
and I. N. Smirnov; in 1937, Karl Radek, Grigory Pyatakov, and Grigory 
Sokolnikov; in 1938, Nikolay Bukharin, Aleksky Rykov, N. N. Krestinsky, 
Khristian Rakovsky, and G. G. Yagoda.!°’ Leonard Schapiro has written: 


When the smoke of battle lifted[,] the pattern of the operation became discernible. 
Most of the old native leaders who still survived in 1937 had now disappeared. But 
below them, considerable inroads had also been made into the network of subordinate 
secretaries, those men who had been trained during the 30s. In the Ukraine, for 
example, in 1938, nearly half of the secretaries of party organizations were once again 
re-placed. In Georgia, between early 1937 and early 1939, 260 out of a total of less than 
three hundred first, second and third secretaries of local party committees were re- 
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placed, as well as several thousand other party officials. It was a salutary lesson to those 
who wished to rise in the party that nothing less than complete subordination of 
national interests to the interests of the USSR, as decided by the party leaders in 
Moscow, would be accepted.!° 


THE POST-STALINIST CONSTITUTION OF 1977 


Stalin’s death in 1953 resulted in a wave of popular unrest: a revolt of East 
German workers that year, turbulence in Siberian camps soon afterward, and 
upheavals of Hungarian and Polish workers three years later. His death also 
marked the beginning of attempts to reassess the significance of communism 
in the Soviet bloc. Thousands of political prisoners were released from labor 
camps, and the new leadership had enough time to realize that some mecha- 
nisms of the system were obsolete and needed rapid modernization. De- 
Stalinization, no matter how serious its concessions, undoubtedly stimulated 
widespread discussion of the theory and practice of communism, a discussion 
that embraced constitutional regulations. 

The newest constitution-making process, which lasted more than fifteen 
years, was heralded even more pompously by Stalin’s successors than by 
Stalin himself. Robert Sharlet has written: 


The drafting, discussion, revision, and ratification of the 1977 constitution reflected 
the scope and limits of de-Stalinization as it affected the policy-making process. Com- 
paring the “making” of the constitutions of 1936 and 1977, it is apparent that the high 
concentration of political resources and the severely restricted access to policy-making 
arenas that were characteristic of Stalinism have given way to a greater dispersal of 
political resources and far more access to these arenas in the post-Stalin period. An 
obvious comparative measure is that the 1936 constitution was little more than a year 
and half in making, including the public discussion, while preparation of the 1977 
constitution required nearly two decades of intermittent activity. 

Certain similarities are evident in the constitution-making processes of 1936 and 
1977. Stalin had formally chaired the constitutional commission, and his successors, 
Khrushchev and Brezhney, later followed suit, underscoring that a new Soviet consti- 
tution was considered not merely a technical instrument of government but a policy 
statement of some magnitude. Secondly, the political symbolism of the two documents 
is similar; both followed periods of intensive internal change. . . . Finally, the ultimate 
products . . . were intended to consolidate, institutionalize, and legitimate Stalinism 
and post-Stalin reform respectively.'° 


An enormous number of amendments were introduced to the Stalin constitu- 
tion, until it was apparent that, rather than amending the old constitution 
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again, a new constitution should be drafted.''° A constitutional commission 
was formed in 1962 that originally consisted of ninety-seven members.'!! The 
commission’s draft, adopted by the plenum of the Central Committee of the 
Communist Party of the Soviet Union on May 24, 1977, was subject to fur- 
ther nationwide discussion in the media, during which more than 150 amend- 
ments and clarifications were made.!!? 

At the Seventh Extraordinary Session of the Ninth Convocation of the 
USSR Supreme Soviet on October 7, 1977, the constitution was adopted.''? 
Christopher Osakwe commented: 


To the Western student of Soviet constitutional law, the adoption of the long-awaited 
USSR Constitution of 1977 will go down in history as the greatest non-event of the 
decade. Despite all official proclamations to the contrary, the new document does not 
break any new ground in Soviet law. It creates no meaningful new expectations in the 
minds of the ordinary Soviet citizens, and it fails to promulgate a new developmental 
policy for Soviet society. Nevertheless, a deliberate effort was made to involve a cross 
section of the Soviet population in the last stages of its adoption. The impact of this 
citizen involvement is questionable.''4 


Comparing the Fundamental Laws of 1936 and 1977, it is apparent that 
the changes introduced should not be overestimated. The act of 1977 did not 
refer to the “Society of workers and peasants.”!!> The state was not portrayed 
as a “dictatorship of the proletariat” but as a “socialist all-peoples state,” an 
“indissoluble alliance of workers, peasants, and intelligentsia.”'!® The consti- 
tution emphasized the democratic foundations of the Soviet system.''” It 
declared that the Soviet state is organized on the principle of democratic 
centralism that “combine[s] unified direction with initiative and creative ac- 
tivity.”!'® The leading and guiding role of the Communist Party was empha- 
sized.''? The constitution introduced separate chapters on “The Economic 
System,”!?° on “Social Development and Culture,”!?! and on “Foreign Pol- 
icy.”!22 The chapter on the basic rights of citizens was extended, and the 
document declared that the enjoyment by citizens of their rights and freedoms 
must not be to the detriment of the interests of society or the state, nor should 
it infringe on the rights of other citizens,'*? meaning that citizens’ rights were 
constitutionally guaranteed only when exercised in a manner consistent with 
the interests of society as defined by the party, “the nucleus of the Soviet 
political system.” !?4 

The Supreme Soviet of the USSR remained the highest body of state 
authority.'*° The bicameral body of 1,500 deputies, as before, was composed 
of two chambers equal in numbers.'© Moreover, the Supreme Soviet re- 
mained the most efficient legislative body in the world. It was expected to 
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approve a significant number of legal instruments during two relatively short 
convocations a year, with essentially no dissent permitted. The presidium 
remained the permanent nucleus of the legislative body, and the council of 
ministers was designated as the highest executive and administrative body.!?7 


Outline of the Constitutional Histories of States from the Former 
Ottoman and Austro-Hapsburg Empires 


The constitutional history of the Eastern European members of the Soviet 
bloc hardly reached beyond the turn of the nineteenth century. 


ROMANIA 


The early history of the Romanians dates back to the period of Roman domi- 
nation over Dacia, the territory bordered on the north by the Carpatians and 
on the south by the Danube. Ancient Dacia, among other lands, included 
Transylvania, often regarded as a cradle of the Romanian nation. In the Mid- 
dle Ages the Walachians, or Vlachs, established the two principalities of Wal- 
achia and Moldavia on this territory. Through the thirteenth to fifteenth 
centuries the territory came under the influence of Hungarians and Poles; it 
fell, finally, in the sixteenth century under a Turkish rule that lasted for three 
centuries. 

Modern Romania was established in 1861 as a result of the Crimean War 
and national movements in the principalities of Moldavia and Walachia. The 
Romanian constitution, adopted in 1866, was modeled on the Belgian consti- 
tution of 1831. It was amended in 1923 and was subsequently replaced by the 
authoritarian royal constitution of 1938. 

During World War II, Romania initially declared its neutrality. However, it 
soon was forced to accept pro-German cabinets. Romania’s King Carol II 
abdicated in favor of his adolescent son, Michael. The 1938 constitution was 
suspended and General Ion Antonescu rose to dictatorial power. The coup 
d’état of August 1944 disposed Antonescu and led to war with Germany. By 
war’s end, Romania was left under the increasing control of Soviet forces that 
established authority based on the Soviet model. In 1944 some provisions of 
the 1923 constitution were restored. In December 1947, simultaneous with 
the abdication of King Michael and the establishment of the People’s Re- 
public of Romania, the constitution of 1938 was abolished. A new constitu- 
tion was promulgated on April 13, 1948. It fell within the Soviet model, and 
the second socialist constitution of 1952 was “nearly a reproduction” of Sta- 
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lin’s constitution of 1936. Through all of its communist history, Romania 
was ruled by despotic and unchallenged leaders, until 1965 by Gheorghe 
Gheorghiu-Dej, and then by Nicolae Ceausescu. !* 


BULGARIA 


Although the history of the early Bulgarian state goes back to the sixth cen- 
tury, the Bulgars fell under Turkish rule in the fourteenth century (1396). 
Bulgaria remained part of the Turkish Empire until the Congress of Berlin of 
1878, when a new autonomous Bulgarian principality was established. The 
Tirnovo constitution of 1879, the first Bulgarian constitution, was praised as 
one of the most democratic in Europe. The new state, however, lacked the 
experience needed to establish stable democratic mechanisms provided by the 
organic law. Hence, over the next five years the constitution was suspended 
and restored. The principality was involved in numerous Balkan conflicts, 
during which the more independent rulers were intermingled with Russian- 
dominated governments. In 1908, Bulgaria, taking advantage of a revolution 
in Turkey, declared an independent kingdom with Ferdinand I of Saxe- 
Coburg-Gotha as tsar. 

In the Balkan Wars and in the early stages of World War I the Bulgars 
regained some territory that they lost under the Treaty of Neuilly on Novem- 
ber 27, 1919. Tsar Ferdinand abdicated in October 1918 in favor of his son, 
Boris III. In the interwar period, Bulgaria, involved in conflicts with Greece, 
experienced coups d’etat and dictatorial regimes. 

In World War II, Bulgaria was allied with Germany, but it refused to de- 
clare war on the Soviet Union. It finally withdrew from the war in 1944 and 
proclaimed neutrality. Bulgaria appealed for an armistice with the Soviet 
Union, which was granted on September 9, 1944. Soon thereafter, a Soviet- 
controlled government was established. The first socialist constitution of 1947 
followed the Stalinist model, to be replaced by the 1971 constitution that 
declared Bulgaria a “socialist state” and made adjustments typical of the post- 
Stalinist era.!9 


ALBANIA 


The Republic of Albania lies in southeastern Europe on the Balkan Penin- 
sula and is bordered by Yugoslavia, Macedonia, Greece, and the Ionian and 
Adriatic seas on the west. Albanians are documented as living in this area 
since the time of the Roman empire. Following the division of the empire, in 
A.D. 395, Albania became the Byzantine provinces. Although invaded fre- 
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quently by the Bulgarians, Serbs, Venetians, and Normans, the Albanians 
remained under the rule of the Eastern empire throughout the Middle Ages. 
In the fifteenth century the territory of Albania was invaded by the Turks 
and was incorporated into the Ottoman empire in the second part of that 
century. 

Although the Turks never have fully controlled the entire territory of mod- 
ern Albania, Albania did not gain its independence until the second decade of 
this century, when, as a result of an extended revolt against the disintegrating 
Ottoman empire, the independence of Albania was recognized at the Great 
Powers’ 1912 conference in London. Still, the selection of German prince 
Wilhelm of Wied as Albania’s mbret (king) resulted in internal strife that lasted 
until the outbreak of World War I. The war brought periods of Italian, Greek, 
Serbian, and Austrian occupation, occupations that drained the country eco- 
nomically and contributed to Albania’s enormous hardships. 

Reestablished in 1920, Albania was proclaimed a constitutional monarchy 
in 1928 when its former president Ahmet Zogu gave the country its first 
constitution and was crowned as Zog I. The constitution of 1928 provided for 
a two-chamber parliament composed of the council, whose members were 
appointed by the king, and the elected chamber of deputies. In Albania, with 
an extremely high percentage of illiterates, the act granting electoral rights 
only to literate men and the right of the king to suspend constitutional free- 
doms in the case of internal turbulence were hardly liberal. 

The alliance of King Zog with Fascist Italy did not protect Albania from 
Italian invasion in 1939. Under the Italian dictate, Albania was granted a new 
constitution designed to solidify a union between the countries. In 1941 the 
Italians were driven back by the Greeks who, in turn, were overrun by the 
Germans. 

The military successes of the Soviet Union strengthened the Albanian 
Communist Party, headed by Enver Hoxha, a young teacher educated in the 
West. At the end of 1945 the Albanian communists called a meeting of a 
constituent assembly, which on January 11, 1946, proclaimed the establish- 
ment of the People’s Republic of Albania. Three months later, on March 14, 
the first communist constitution of the country was adopted. In the late 1950s, 
Albania’s relations with the post-Stalinist Soviet Union cooled down and an 
alliance was formed with China, bringing about the country’s virtual iso- 
lation. In 1977, Albania adopted a second postwar constitution devised to 
emphasize the great progress being made by the country on its way to com- 
munism. To highlight this transformation, the constitution added the word 
“socialist” to the name of the state, and, since then, the state has been called 
the People’s Socialist Republic of Albania. 
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CZECHOSLOVAKIA 


In the early Middle Ages the Czechs, who belonged to the western group of 
the Slav family, lived in the Central European region called Bohemia, Mor- 
avia, and Czech Silesia.'*° In the ninth century a Slavic prince, Mojmir I, and 
his successors, Rastislav and Sviatopluk, set up in the territory a kingdom 
known as the Great Moravian Empire. With that empire’s disintegration dur- 
ing the early tenth century, the Czechs came under the control of the Holy 
Roman Empire, and the Slovaks found themselves under the Magyar influ- 
ence. The Magyars defeated the Moravian ruler, Sviatopluk, destroyed his 
empire in 907, and in the eleventh century strengthened the links between 
Slovakia and Hungary, which lasted until 1918. 

In the second half of the fourteenth century Bohemia enjoyed a period of 
glory, when Prague, under the reign of Charles IV, became the capital of the 
empire. During the fifteenth and sixteenth centuries the Czechs experienced 
periods of religious wars and were incorporated into the Habsburg empire 
after the Thirty Years War (1618-1648). Czech domains remained part of the 
Austrian empire until its disintegration after World War I. The war drew the 
Czech and Slovak nationalist movements closer together, resulting in the for- 
mation of Czechoslovakia. ‘3! 

On October 28, 1918, the independence of Czechoslovakia was pro- 
claimed, and on November 13, 1918, a provisional constitution was promul- 
gated.'*2 This constitution was replaced by the definitive constitution of 
February 29, 1920. The six-section 1920 constitution borrowed heavily from 
the 1875 French constitution of the Third Republic. The preamble defined 
Czechoslovakia as a “cultured, peace loving, democratic, and progressive” 
republic.'? The legislative power was vested in a bicameral parliament, elect- 
ed with universal and equal suffrage, by a direct and secret ballot, on the 
principle of proportional representation.'!34 Executive powers were entrusted 
to a strong president, whose office was analogous to the French presidency; 
the president was elected by the national assembly (a joint session of both 
chambers), which in turn appointed the prime minister and a cabinet. The 
constitution created an independent judiciary and established a constitutional 
court that followed the Austrian “centralized” type of judicial review, con- 
fining the power to review the constitutionality of laws to a single judicial 
organ.'3> D. W. Paul observed: 


The positive achievement of the First Republic should not be underestimated. For 
twenty years Czechoslovakia had remained a viable and true democracy, despite being 
surrounded by increasingly undemocratic and hostile states. Its economy, despite weak 
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spots, was one of the strongest and most advanced in Europe. Whatever their griev- 
ances, Czechoslovakia’s minorities were treated with less ethnic discrimination than 
those of its neighbors—and, to the credit of the dominant Czechs, the other nation- 
alities were better off than the Czechs had been under Austrian rule. This unique 
interwar experiment with the multinational democracy came to an end following the 
Munich Agreement. !7¢ 


The Munich Pact of 1938 was followed by Germany’s annexation of the 
western territories of Czechoslovakia, known as the Sudetenland.!3’ This an- 
nexation precipitated the fall of the First Czechoslovak Republic. President 
Edvard BeneS, denouncing the Munich agreement as a betrayal by France 
and Britain, resigned under pressure from Berlin on October 5, 1938, and 
left the country. The Second Republic yielded to Slovak demands for self- 
government and was officially renamed “Czecho-Slovakia” to emphasize that 
confederative association.'** Soon after, Germany annexed the remaining 
Czech Lands as the “Protectorate of Bohemia and Moravia,” while Slovakia 
was proclaimed a separate state under German “protection,” although some 
portions were annexed by Hungary.!?? World War II tightened German con- 
trol over the Czech and Slovak territories. 

As in other East-Central European countries, Soviet “liberating” maneu- 
vers placed the communists in the Czechoslovak government for the first time 
in 1945 and solidified their rule in 1948.'4° A new Soviet-style “constitution” 
was promulgated on June 7, 1948. On July 11, 1960, Czechoslovakia adopted 
its second socialist constitution, which upgraded the country’s “people’s de- 
mocracy” status to a “socialist republic.” The 1960 constitution was created 
primarily for its propaganda value, allowing the communists to claim that 
Czechoslovakia was the second country to achieve socialism. (The USSR had 
made this claim in 1936.)'4! The 1960 constitution has been amended by six 
constitutional laws,'#? the most important of these being the October 31, 
1968, constitutional law that created a Czechoslovak federation consisting of 
the Czech Socialist Republic and the Slovak Socialist Republic.'#3 


HUNGARY 


The fall of the Austrian-Hungarian empire after World War I also helped the 
Hungarians dissolve their links with Austria. On November 16, 1918, Hun- 
gary was proclaimed a republic.'* In the spring of 1919, in the midst of inter- 
nal disorder and the various nationalistic demands of Romanians, Czechs, 
and Serbs, communist propaganda successfully spread a message that a new 
state, if in alliance with Soviet Russia, can survive only as a dictatorship of the 
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proletariat. On March 21, 1919, anew government, which consisted of social 
democrats and communists, established the Hungarian Soviet Republic. The 
republic lasted for 133 days. On April 2, 1919, the revolutionary council 
adopted a temporary constitution, and on June 23, 1919, the national Soviets 
proclaimed a comprehensive constitution of the Hungarian Soviet Repub- 
lic.'45 In August, however, as a result of the Romanian intervention and under 
pressure from Allied forces, the Hungarian Soviet Republic ceased to exist. 

A monarchic system was restored by Constitutional Statute I of February 
28, 1920, “On the Restoration of the Constitutional System and the Tempo- 
rary Supreme Power.” Hungary remained a kingdom without a king, as the 
statute declared that “the monarchic power ceased to exist” and the functions 
of the head of state were vested in a regent.'4© On March 1, 1920, the national 
assembly by a vote of 131 to 10 elected Admiral Miklos Horthy regent. Horthy 
remained in power for the next twenty-three years. 

Although Hungary referred to the country’s “one thousand years of consti- 
tutional traditions,” it chose not to adopt a single constitutional act until after 
World War I. At that tme the Hungarian political system was established by 
several constitutional laws, the most important of them Statute I of 1920, 
which vested legislative power in the national assembly. A second chamber 
was established by Statute XXII of 1926. Executive power was entrusted to 
the regent and the ministers. The ministers were responsible to parliament but 
were nominated and recalled by the regent. The premier, nominated by the 
regent, automatically became a leader of the ruling party—the Party of Unity. 
The regent enjoyed the same privilege as a monarch. With the exception of 
organic laws, he had a suspensive veto over all legislative actions, by which he 
could decline his signature and return legislative acts to the assembly for 
reconsideration. Although his veto could be overruled by the assembly, in 
1937 he was given a right to veto the same act twice in six months.'*’ The 
successive constitutional acts increased the power of the regent, who was 
empowered to nominate forty senators at first and later, during the war, 
eighty-seven.'48 In 1942, Horthy processed the nomination of his son, Istvan 
Horthy, as vice regent. Istvan Horthy, however, died in a plane accident, and 
no new vice regent was elected. 

When Germany attacked Poland in 1939, Hungary proclaimed itself a 
nonbelligerent and refused a request to allow the German army to pass 
through its territory. However, on June 27, 1941, under strong German pres- 
sure, Hungary declared war on the Soviet Union and found itself at war with 
England and the United States. The ill-equipped Hungarian army suffered 
serious losses, and Horthy’s government faced the dilemma of either fully 
cooperating with the Germans or acceding to the German occupation of 
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Hungary. Horthy’s plan to slowly withdraw from military action against the 
Soviet Union was blocked by the Germans. Horthy was then deported to 
Germany, and the functions of regent passed on to Ferenc Szalasi of the 
fascist organization Crossed Arrows, who combined the functions of head of 
state and head of government. !4? 

In the midst of the fighting, a new provisional government was formed at 
Debrecen on December 23, 1944. Hungary was to share the fate of other 
Soviet-liberated countries of East-Central Europe. After some early experi- 
ences with coalition governments and provisional constitutional statutes, the 
communist-controlled Hungarian parliament adopted the first constitution 
on August 20, 1949. The “Constitution,” wrote W. Solyom-Fekete, “was a 
slavish imitation of the Soviet-type constitutions, with some variations result- 
ing from the historical and political differences between the Soviet Union and 
Hungary.” According to the constitution, Hungary became a people’s re- 
public, which “was the state of workers and working peasants.”!*° In 1972 the 
constitution was amended, and article 2 stated that “the Hungarian People’s 
Republic is a socialist state.”!>! Another more important amendment of 
December 22, 1983, established the constitutional law council, which, as an 
organ of parliament, was given the right of internal constitutional review. The 
Hungarian political system became a typical reflection of a model drafted by 
the Soviets for their European satellites. 


Z 
CONSTITUTIONAL LEGAG#® 
The Confrontation of East and West 


The Liberal Tradition in Pre-World War II Constitutions 


In discussing constitutional transformations in the socialist states, many ques- 
tions naturally arise: Are there parallels between the Western and East-Central 
European constitutional histories? Does Eastern Europe have any liberal or 
democratic traditions to draw on? Will ties with the West be strong enough 
to counterbalance the legacy of Soviet constitutional experience? George 
Schopflin has written: 


The Western political tradition always emphasized pluralism and the fragmentation of 
power. In Eastern Europe, which was politically backward, the state played a much 
more dominant role as the principal agent of change. This resulted in a politically 
preeminent bureaucracy and a weak society. The independent states of the interwar 
period were fragmented socially and ethnically and were unable to make much prog- 
ress toward democracy. However, their record did allow for some political pluralism, 
which was then destroyed by the Communists after the war.! 


Schodpflin’s points provoke commentary. My first reservation concerns the 
evaluative elements of his analysis. Although I wholeheartedly admire West- 
ern democratic and liberal traditions, I admit that the very attempt to evaluate 
political culture or political traditions raises my almost instinctive reserva- 
tions. In public opinion, the terms “progressive” or “backward” themselves 
become measures of what political models are desirable and good or undesir- 
able and bad. The problem is that it is often difficult to estimate “social 
progressiveness” in such spheres as art, philosophy, literature, or politics. 
Some components of political culture are subject to evaluation, while others 
can only be described. For example, it is possible to measure the degree of a 
society’s political knowledge or the amount of information available to the 
public, but one can hardly evaluate social emotions or attitudes. In the same 
way, political traditions are a function of a variable that is the sum of its social, 
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economic, and geopolitical elements. These elements always have some rela- 
tivistic aspects and can scarcely be evaluated as clearly “progressive” or 
“backward.” Admittedly, one can examine liberal or democratic elements of 
Western or Eastern traditions; one can even argue that from the perspective 
of social well-being, the Western model led to greater economic prosper- 
ity. But in terms of general evaluation, Western and Eastern models are not 
“backward” or “progressive,” “good or “bad”; they are simply different. 

Although the West, not the East, made greater contributions toward de- 
mocracy and placed more emphasis on political pluralism and the fragmenta- 
tion of power, these visible symbols of the West are not synonymous with 
progress. As Montesquieu remarked almost 250 years ago, the value of hu- 
man arrangements is always relative. The East now faces the prospect of 
a quick liberalization and democratization. Questions remain: How much 
stomach does it have to digest these reforms? What is the right speed of 
transformation to secure the “progressive” character of change? 

A second reservation concerns a descriptive element of the traditional 
East-West confrontation. Careful examination fails to confirm the often- 
claimed clear-cut distinction between the political traditions of Eastern and 
Western Europe. Any attempt to set the democratic, liberal, and pluralized 
models of Western political culture against nondemocratic, state-controlled, 
statist Eastern models can be accepted only with many reservations.? 

For example, by tracing the roots of Western European constitutional 
government in the British constitutional experience, one sees that, in East- 
Central Europe, Poland was a country with at least comparably mature con- 
stitutional traditions. The sixteenth century was particularly crucial for the 
establishment of royal authority in both England and Poland. Under the reign 
of the Tudors, England experienced the golden age of her absolutism. How- 
ever, the concept of absolute sovereignty was mitigated by the English doc- 
trine that the king is beneath the law and that supreme power is vested not in 
the king alone, but in the “king in parliament.” The principle /ex facit regem 
acknowledged that the king was a “fountain of justice,” but it required him to 
be bound by the law that he and his council enacted. The seventeenth century 
brought more restrains on the exercise of royal authority in England, and the 
country’s political system began to evolve into a mature model of constitu- 
tional monarchy. 

In comparison, the monarchy in Poland was neither hereditary nor ab- 
solute. The elective king was not “divinely appointed,” although in theory 
God was assumed to direct the electorate during each election. Theoretically, 
the monarch was answerable to no one, save God, but in practice his power 
was effectively limited by the vast privileges of the gentry and the activity of 
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the gentry’s representation. As in England, power was vested in the “king in 
parliament,” and the king was required to rule justly. The Polish nobility, how- 
ever, worked out much stronger instruments than the English for the applica- 
tion of their standards to the concept of royal justice. While English absolut- 
ism was reaching its peak, the drive toward absolutism in Poland was losing its 
momentum. The fragmentation of power in Poland was legally guaranteed, 
and the system of “democracy of the gentry” was well-established. 

Looking at other European political models, the French king was distin- 
guishable from the English and Polish monarchs. The king in France was 
above human law and could override both parliament and custom; his abso- 
lutism could be restrained only by contracts he made with his people, by his 
Christian virtues that required him to rule justly, and by voluntary agreements 
to enhance the monarchy’s prestige and stability. The extent of royal authority 
was increased in both France and England by the advanced process of unify- 
ing the realm through successful financial arrangements at the end of the fif- 
teenth century and by victory over the magnates. The trend to consolidate 
royal authority in Poland was less successful. The unifying efforts of the Polish 
kings were counterbalanced by attempts of the Polish magnates—“kinglets” 
as they were called—who retained private armies, courts, and their own clien- 
tele. Hence, Poland—in contrast to England, France, Russia, and Austria— 
gradually became a grouping of landed estates ruled by individual magnates. 
The society of nobles gained dominance over royal authority, although Po- 
land’s military potential was weakened by the pluralization and fragmentation 
of power. It was Poland more than any other Western European country that 
became the early symbol of a liberal and constitutional monarchy. 

Not surprisingly, Poland, surrounded by absolute monarchies, could 
hardly defy competition from systems that vested legislative, executive, and 
judicial power in one ruler. It is also not surprising that Poland adopted the 
first written European constitution in 1791. Although the powers established 
by the constitution were unequal, the Polish constitutional act referred to the 
doctrine of the separation of powers as the most fundamental principle of 
good government. The traditional attempt to set the democratic American 
Constitution and the Frénch constitution of 1791 against the nondemocratic 
Polish act was verified and corrected. In fact, the Polish constitution did not 
receive enough attention as an act that concluded the centuries-long develop- 
ment of Polish constitutional institutions.* 

Hence, the roots of liberal and democratic institutions can be found in the 
traditions of both the Western and East-Central European countries. In fact, 
the confrontation of East and West resulted from nineteenth-century political 
developments that highlighted the contrast between Western representative 
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institutions and the absolute empires of Russia, Prussia, and Austria. While 
Western democracies began to flourish, the restraints imposed on the ac- 
tivities of representative bodies in East-Central Europe successfully ham- 
pered the development of constitutionalism until the last decades of the nine- 
teenth century. 

Admittedly, the input of nineteenth-century East-Central European con- 
stitutional thought into the diffusion of liberal and democratic ideas was not 
impressive. Russian, German, and Austro-Hungarian states began their con- 
stitutional experiments in the late decades of the eighteenth century. Until 
World War I, Polish, Czech, Slovak, and Hungarian territories were still de- 
prived of sovereignty and were incorporated into Romanov, Hohenzollern, or 
Habsburg’s empires.° Bulgaria and Romania joined the family of sovereign 
states in the last decades of the nineteenth century. The first constitutions 
adopted by Bulgaria in 1879 and Romania in 1866 formally followed demo- 
cratic European constitutional models—mechanisms, however, that did not 
work according to their drafters’ expectations. 

The clear-cut distinction between West and East evaporated again in the 
two decades between the world wars. The constitutions adopted by the East- 
Central European states in the first decade after World War I referred clearly 
to world democratic and liberal constitutional traditions. The Weimar consti- 
tution of Germany (1919), wrote Helmut Steinberger, “contained a com- 
prehensive bill of rights and ‘fundamental duties of Germans.’ It included not 
only the traditional liberal rights, freedoms, and liberties but also cultural, 
social, and economic rights and instituted, under the rule of law, the principles 
of democracy, of ordered liberty, and social justice. The liberal fundamental 
rights had their historical roots mainly in the bill of rights of 1848.” The 
constitution of Austria and the constitutional charter of the Czechoslovak 
Republic of 1920 proclaimed that both countries were “democratic repub- 
lics” and introduced into their constitutional systems advanced models of 
judicial review. The Polish constitution of 1921 referred to progressive and 
democratic traditions of the Polish constitution of 1791. The Party of Liberals 
in Romania adopted a constitution in March 1923 that was based on the 
constitution of 1866. Romania remained a monarchy, but its constitution 
sanctioned the principle of the division of powers, extended electoral rights, 
and gave citizenship rights to Jews. Hungary did not adopt a single document 
that would set forth the constitutional framework, but it limited—at least 
originally—the power of the ruling regent by a series of authoritative constitu- 
tional documents. 

The authoritarian transformations of the constitutional systems of the 
East-Central European states were similar to the responses of the West Euro- 
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pean governments to the crisis of the 1930s. Devalued liberal democratic 
values resulted in fascist dominance in Italy and Spain, brought an end to the 
Weimar Regime in Germany, and was accompanied by the authoritative 
changes of the constitutional systems in all East-Central European countries. 

The traditional clear-cut distinction between Western and Eastern con- 
stitutional traditions requires careful scrutiny. Roots of liberal ideas and 
democratic constitutional structures can be found in both West and East. 
The confrontation of these two political models was primarily a matter of 
nineteenth-century historical development, the East-Central European coun- 
tries sharing liberal and democratic Western trends in the early years be- 
tween the two world wars while following the authoritarian mode of political 
changes in the 1930s. The East-Central European states can draw from their 
liberal and democratic legacy and from certain fundamental constitutional 
ideas that, at least in limited past periods, they shared with the West. They 
have certain knowledge of the essence of world constitutionalism. Their expe- 
rience with democratic structures, however, is comparatively less impressive 
than that of the Western European democracies. In addition, the period of 
Soviet domination had a profound impact on these countries during the past 
several decades. All former satellite countries will be grappling with this 
legacy for many years. Hence, the drafters of the new constitutions have to 
confront a critical question of how to enhance democratic and liberal seeds of 
their own political culture and set them against the core attributes of socialist 
constitutionalism. 


The Common Core of the Socialist Constitutions 


Both Soviet and Western constitutional experts agree that “the constitutions 
of the socialist countries have [had] common fundamental features charac- 
teristic of all constitutions of a socialist type, regardless of their distinctive 
feature.”’ The experts differ, however, in their evaluation of the general func- 
tion or character of socialist constitutions. Some Western constitutionalists 
such as Mauro Cappelletti and William Cohen stress the “declaratory” char- 
acter of socialist constitutions, a characteristic that stems primarily from the 
repudiation of judicial review as a “bourgeois doctrine.” 


Alongside this unitary orientation toward the exercise of state power there has existed 
in the socialist legal systems a concept of “constitution” which differs greatly from 
Western theory. In Western Europe the constitution is conceived as a body of more or 
less permanent rules and principles which express the fundamental value norms of the 
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state and establish a program for their realization. In the U.S.S.R. and other socialist 
countries, the constitution has traditionally been conceived as a “superstructure” over 
the economy and a reflection of the actual socioeconomic results achieved.® 


The portrayal of a purely “descriptive” role of socialist constitutions has 
been strongly criticized by Soviet jurists who pretended to believe that their 
constitutions have had a “prescriptive” character. They used to admit that 
socialist constitutions contain “programmatic provisions,” but they claimed 
that “the programmatic provisions of a constitution, unlike those of a pro- 
gramme (which do not constitute legal norms), are expressed in legal form 
and have the force of norms of law.”? A. Kh. Makhnenko wrote: “What is the 
place of constitutional norms in the system of socialist law as a whole? Since a 
constitution is a fundamental law, its norms have supreme juridical force. All 
the norms established by conventional laws and other legal acts must be in 
accordance with constitutional norms.”!° 

In fact, the distinction between Western and socialist constitutions does not 
mean that most Western constitutions have few or no declaratory statements 
and are confined to nothing more than rules of law while socialist constitu- 
tions are manifestoes, codifications of economic will, and declaration of ideals 
that contain no legal norms.!! 

In most countries of the world, including the socialist ones, constitutions 
mix legal and nonlegal rules. The real distinction lies in the proportions in 
which the constitutions confine themselves to the norms of law or provide 
more general socioeconomic and political statements. General declarations of 
political or economic objectives are usually provided in preambles. In the so- 
cialist constitutions these objectives were elaborated into programs for socio- 
economic development of the state. Topics usually covered were a confession 
of faith in socialism’s inevitable victory over capitalism and a statement on the 
superiority of a socialist form of economy and of socialist ownership; in addi- 
tion, principles of foreign policy, communist internationalism, republicanism, 
and populist power were declared. 

The clear-cut distinction between Western and socialist constitutions did 
not mean that socialist fundamental laws contained merely “declarations” or 
that they were not superior to other laws.!? It did not even mean that socialist 
constitutions failed to limit the powers of the institutions they created because 
they provided no outside judicial review of the constitutionality of laws. Con- 
stitutions of some Western countries are not held supreme over legislatures of 
those countries, and some other constitutions provide no judicial review. The 
real difference stems from the clear contrast between socialist theory and 
practice, which made many socialist legal conceptions merely legal fictions. 
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A constitution’s declaratory character does not mean that all constitutional 
provisions sound like manifestoes. Provisions of fundamental law sound like 
norms, but they still may lack any real prescriptive character. In this sense they 
may command no social respect, or they may provide for no politically im- 
partial institutions capable of executing constitutional “rules.” This was the 
case where socialist constitutions, which had never obtained the power of 
enforcing limitations on communist party-controlled governments, merely 
became useful decorations adopted to disguise the real, unconstitutional dis- 
tribution of power. As a result, despite the presence of constitutions, con- 
stitutional governments as they are known in Western Europe and in North 
and South America did not develop in East-Central Europe. Robert G. Neu- 
mann wrote: 


There is a basic difference between constitutions in a democracy and dictatorship. In 
a democracy a constitution, whether written or unwritten, whether supported by 
judicial review or under a system of legislative supremacy, is designated to limit, to 
restrain. Constitutional government in the Western sense is therefore limited, re- 
strained government. But limitation and dictatorship are mutually exclusive terms, 
and while satellite Europe has a number of interesting constitutions it does not have 
constitutionalisms. !3 


A glance at socialist constitutions shows that, in addition to a declaration of 
political objectives, they all contained descriptive outlines of political and 
economic systems. Following Soviet doctrine, they ascribed sovereignty to the 
people and declared that the source of power is “in the will of the people.” '* 
After World War II, Soviet jurisprudence proclaimed that the Soviet Union 
was entering a phase of mature secialism in which classes would disappear 
forever, and even the remnants of the bourgeoisie would be destroyed. Society 
was to become “the union of all the toilers” and “the organization of all the 
people.” The classless society was strengthened as a result of the dictatorship 
of the proletariat, but it was claimed that society no longer needed that dic- 
tatorship. Finally, the Soviet constitution of 1977 confirmed the thesis that the 
Soviet state had passed the stage of dictatorship of the proletariat and entered 
a new phase of the mature, classless society.!5 Chkhikvadze wrote: “This new 
state [of the society of all the people] is marked, firstly, by the fact that the law 
is an expression of all classes and social sections of society, without excep- 
tions, in the form of the state, and there is no class or social section in the 
Soviet Union which is antagonistic in respect of the Law or vice versa.” '® After 
a strong expression that authority had to belong entirely and exclusively to the 
toiling masses, the socialist constitution claimed that a socialist state created 
a democratic apparatus of authority and that the people exercised power 
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through their authorized representatives. The Soviet constitution of 1977 
contained a provision that declared: “The Soviet state is organized and func- 
tions on the principle of democratic centralism namely the electiveness of all 
bodies of state authority from the lowest to the highest, their accountability to 
the people, and the obligation of lower bodies to observe the decisions of 
higher ones. Democratic centralism combines central leadership with local 
initiative and creative activity with the responsibility of each state body and 
official for the work entrusted to them.”!7 

All socialist constitutions adopted a republican (federal or unitary) form of 
government. They upheld the idea of separation of church and state.!* They 
introduced special chapters, or at least several paragraphs, on foreign policy 
that were declared to be based on principles of socialist internationalism, 
friendship, fraternal collaboration, and respect for sovereign equality and 
national independence. 

At the core of all socialist constitutions were provisions on basic citizens’ 
rights, freedoms, and duties, and on the organization of central and local 
organs of state power. These provisions, which claimed to have a prescriptive 
character limiting the powers of the institutions created by the constitution, 
gave the socialist constitutions the force of superior law. 

All constitutions of the socialist countries provided an elaborate list of 
fundamental rights of citizens: the right to work; the right to rest; the right to 
material security in old age and in cases of illness or loss of working capacity; 
the right to education; the equality of rights of men and women and all cit- 
izens, regardless of nationality or race; freedom of conscience, speech, press, 
assembly, meetings, street parades, and demonstrations; the right to unite in 
social organizations; the inviolability of the person and home and the privacy 
of correspondence; the right of asylum. Socialist jurists always emphasized 
the breadth of the socialist social and economic rights that were never guaran- 
teed “in the very best and most democratic bourgeois republics.” Jurists also 
stressed the inseparability of citizens’ rights and obligations.!? 

The record of human rights violations in socialist states need not be reex- 
amined. It is enough to say that the declarations of the socialist constitutions 
created no direct rights that could be claimed by individuals against the state. 
As Robert G. Neumann wrote, they were “merely a promise that the legisla- 
ture would be guided by certain principles.”?° 

Judicial control of the observance of the fundamental constitutional rights 
in the Soviet bloc seemed to conflict with fundamental assumptions of social- 
ist jurisprudence. Socialist law theorists traditionally argued that “the legisla- 
ture is conceived to be the supreme expression of the will of the people and 
beyond the reach of judicial restraint.”?! Legislation, not judicial decisions, 
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was recognized as the sole source of law in the socialist system.?? It was 
assumed that the legislative body was responsible for maintaining the consti- 
tutionality of state actions and that constitutional review could not be ex- 
ercised by extraparliamentary bodies. Constitutional control was usually re- 
served for internal organs of the legislative bodies, such as the Presidium of 
the Supreme Soviet of the USSR, the council of state in Poland, the presiden- 
tial council in Hungary, or the state council in Romania, which exercised 
many of the powers of the parent body.’? Supervision over the observance of 
laws was vested in the procurator-general, who was appointed by and ac- 
countable to the supreme legislative body.”4 Traditional socialist legal theory 
assumed that an individual who believed that his constitutional rights had 
been violated could file a complaint with the executive branch supervising the 
office blamed for the violation or with the appropriate office of the procurator. 
With just a few exceptions, the constitutions of socialist countries did not 
serve as a basis for litigation, and no one could go to court to sue for a violation 
of his rights.?° Socialist theorists claimed that, in the socialist state, the admin- 
istration cannot be “set against” individuals.?° In accordance with Trotsky’s 
logic, “the workers could not defend themselves against the workers.”?” The 
institution of “bourgeois judicial review” was criticized as manipulative, an 
instrument in the hands of big capital. As Andrei Vyshinsky wrote: “Every 
sort of statute [in bourgeois countries] is considered as having force until it 
occurs to some private person or capitalist enterprise to file as petition to have 
it, or a separate paragraph of it, declared unconstitutional. Naturally this right 
is broadly used by monopolist cliques of exploiters to obtain a declaration of 
‘unconstitutionality’ as to laws running counter to their interests.”* 

Following Andrei Vyshinsky’s argument, other socialist theorists criticized 
the institution of judicial review. In Poland, Stefan Rozmaryn wrote: “The 
constitutional control of statutes by extra-parliamentary bodies, particularly 
judicial and quasi-judicial, is a reactionary institution and because of that, 
there is no room for it either in socialist State or in a State of people’s democ- 
racy, which trusts the people’s justice and the will of the people.”?? 

With the denunciation of the Stalinist dictatorship by Khrushchev and 
criticism of the deviation of bureaucratic centralism, socialist theorists raised 
the idea that adopting some modes of social control over the omnipotent 
administration might be crucial for the regeneration of socialist democracy. 
Representatives of the developing revisionism argued that the administration 
is never neutral and often tries to implement some political programs that may 
depart from the interests of the represented class. The revisionists opted for 
reconstruction of judicial control over administrative authorities, which had 
been abolished in the countries of Eastern Europe after World War I. 
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As a result of this opinion, in the late 1950s the attitude in socialist coun- 
tries toward judicial control of administrative acts began to change. The right 
of an individual to challenge the legality of administrative decisions was intro- 
duced by statutes in Yugoslavia in 1952, Hungary in 1957, Romania in 1967, 
and Bulgaria in 1970; these rights were later confirmed by constitutional 
amendments.?° Also, the 1977 constitution of the Soviet Union declared that 
“actions by officials that contravene the law or exceed their powers, and in- 
fringe the rights of citizens may be appealed in a court in the manner pre- 
scribed by Law.”?! In Czechoslovakia, judicial review was theoretically pro- 
vided for by the code of civil procedure, but no regulations were mandated 
that could implement the statute. Neither had there been any significant at- 
tempts to introduce judicial review in the German Democratic Republic.*? 

In the countries mentioned above in which the control of the legality of 
administrative decisions was put into effect, individuals could seek judicial 
review of questioned decisions in regular courts. This right may be exercised 
only after all administrative remedies have been exhausted. Moreover, review 
was limited exclusively to the administrative act’s legal basis. In Yugoslavia, 
the Administrative Disputes Act of 1952 laid down that any final administra- 
tive act can be challenged in court and that that court’s decision, after deter- 
mination of any appeal, was binding. Until the promulgation of the 1974 
constitution, administrative disputes were heard only by the supreme courts 
of the socialist republics and the supreme court of Yugoslavia. In accordance 
with this practice, review of administrative decisions in the republics of Serbia 
and Vojevodina comes within the jurisdiction of regular district courts of first 
instance and subsequently to supreme courts. In Bosnia and Herzegovina, 
disputes are heard by a special administrative court, while in other republics 
disputes are still handled by the supreme courts of the republics.*? Some 
countries, such as Romania and Bulgaria, adopted judicial review of admin- 
istrative decisions, but with several exceptions. For example, Romanian Law 
1/1967 provided a list of matters that could not be submitted for judicial 
determination. The list included matters of state defense and security, public 
order, central planning, epidemics, and public calamities. Other exceptions 
were provided for by special statute.** In Bulgaria, exceptions from judicial 
review related to matters of defense and security, social control, and foreign 
currency exchange.*° In contrast, Hungary’s 1957°° law enumerated areas in 
which judicial review was permissible. Five major spheres of judicial review 
were set forth: (a) Decisions concerning refusal to remove data from the 
registers of civil status; (b) matters relating to assignments of apartments; (c) 
matters on expropriation; (d) matters concerning property taken into cus- 
tody; and (e) matters concerning taxation.’ In the Soviet Union the right to 
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resort to regular courts was generally permitted under the 1977 constitution 
but was rarely exercised, and areas in which review was possible were not 
clearly specified. 

In the early 1960s socialist countries began to consider introducing judi- 
cial control over legislative constitutionality. With the exception of Yugosla- 
via, however, such developments were unimpressive. Yugoslavia, which first 
started to experiment with forms of judicial review, established the federal 
constitutional court and special constitutional courts in 1963.7* Czecho- 
slovakia also introduced some forms of judicial control over the division of 
legislative competence between the federal government and federal units. 
Russian intervention in 1968, however, hampered development of the sys- 
tem, formally declared by the constitution of October 27, 1968, but never 
implemented.*? 

Some other socialist countries—for example, Romania and Hungary— 
decided to adopt the principle of political rather than judicial control of con- 
stitutionality. This control was exercised either by the central legislative body 
or by special organs composed of deputies and extraparliamentary experts on 
constitutional law. Cappelletti states: 


The recent Rumanian Constitution of 1965, although not admitting to judicial control 
such as that adopted in 1963 Yugoslavia has instituted within the Parliament itself a 
“Constitutional Committee,” elected by Parliament. Up to a maximum ofa third of the 
total number of its members, the Committee may be composed of specialists who are 
not members of Parliament. The Committee under Article 53 of the Constitution has 
the task of putting before the “Great National Assembly” reports and opinions on the 
constitutionality of bills, on its own initiative or at the request of the bodies as indicated 
by the rules of Parliamentary procedure. 


A similar organ was constituted in Hungary in 1984. The council of the 
constitutional law was expected to cooperate with other state organs to review 
the constitutionality and legality of all statutes, decrees, and ordinances. 
Eleven to seventeen members of the council are selected by the national as- 
sembly from deputies and “personalities of political life.”4° 

In socialist countries, the role of judicial review as an instrument for pro- 
tection of constitutional rights of individuals was largely symbolic. Practices 
established in the late 1950s and 1960s, however, undermined the general 
principle that judicial review was incompatible with Marxist-Leninist doc- 
trine, and such practices paved the way for further-reaching development of 
judicial review in Poland during the 1980s. 

Communist jurisprudence has never recognized the significance of separa- 
tion of powers or checks and balances. Soviet constitutional theory claimed 
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that powers should work in accord with recommendations of the Communist 
Party, the leading and guiding force of socialist society. Article 126 of the 1936 
constitution of the USSR declared that the party is the most active and po- 
litically conscious “vanguard of the working people.” This declaration in 
the Soviet constitution of 1977 was moved to the beginning of the text and 
put among the most significant rules (article 6). The party was introduced 
as the focus of power into all socialist constitutions.*! William B. Simons 
commented: 


The new constitutional emphasis on, or realistic recognition of, the party’s role has 
not, however, been to the total exclusion of other social organizations; in several of the 
communist countries (e.g., Bulgaria, Czechoslovakia, GDR, Hungary, Poland, and 
Vietnam), mention is made in the constitution of other political parties, and for the 
first time labor collectives are now listed as participants in the resolution of state affairs 
(Bulgaria, GDR, and USSR). There is also the entire system of the organizations of 
associated labor which are provided for throughout the Yugoslav Constitution.*” 


Socialist law theorists traditionally argued that government legislative de- 
partments should be recognized as the supreme organs of power. The legisla- 
tures, however, were to meet only twice a year for two short sessions, and 
between sessions their main functions were to be carried out by a nucleus of 
legislative organs called presidium, council of state, state council, or standing 
committee.*? In the socialist constitutions, with the exception of Czechoslo- 
vakia and Romania, these organs also took over the collegiate head of state’s 
functions. 

In the Czechoslovakian model the presidium between sessions of the fed- 
eral assembly exercised the functions of a sort of superlegislature.*4 Czecho- 
slovakia maintained a double executive model. At the head of the Czechoslo- 
vak Socialist Republic is the president, elected by the federal assembly.*° The 
president could not be a deputy or take any other governmental functions. 
The president appoints and recalls the chairman and the other members of 
the government of the republic.** The president’s prerogatives do not limit the 
functions of the parliament, which is still a supreme power, and the legislature 
could vote no-confidence in the government by a simple majority of the depu- 
ties present.*” In Romania the constitution of 1952 and 1965 provided for the 
state council (formerly presidium). Since 1974 the president of the council 
also carried a title of president of the Romanian Socialist Republic. The 
president was elected by the national assembly, and his office was vested with 
the head of state’s function.** 

All socialist constitutions provided for a parliamentary executive. Socialist 
theorists claimed that the system maintained a functional separation of both 
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legislative and executive powers, yet the system did permit some fusing of the 
executive and legislative departments in that heads of governmental depart- 
ments were allowed to sit in the parliaments. Chris Osakwe wrote, 


Under the functional separation of powers recognized by the constitutions of commu- 
nist party-states, the executive department constitutes a much weaker arm of the 
socialist government as compared to the legislative branch. As the name suggests, the 
primary function of the executive department is to execute the laws of the state and to 
administer the general policy of the legislature and of the communist party. In order 
to carry out its functions properly, however, the executive department is authorized to 
issue rules, regulations, and other executive orders which by their very nature are nota 
law’s strict sensu but nevertheless have the force of law. As a source of law, however, the 
acts of the Executive department are inferior both to the state constitution and to the 
acts of the legislature.*? 


All socialist constitutions declared that the administration of justice should 
be vested in courts staffed by independent judges. Some constitutions, follow- 
ing the Soviet model,*° provided for direct election of judges by citizens or for 
the option of direct election or election by popular representative bodies.*! For 
example, the Polish constitutional model provided for the appointment of 
judges by the state council.*? In fact, well-known defects of the democratic 
mechanisms of the socialist electoral system made the differences of these two 
models insignificant. 

In the 1980s the common core of socialist constitutions began to break 
apart as a result of the Polish Solidarity upheaval, Soviet reforms of the glas- 
nost era, and anticommunist revolts in East and Central Europe. The stages 
of this constitutional restructuring warrant careful analysis. 
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The Fall of the Soviet Union 
GORBACHEV’S LAW ON CONSTITUTIONAL AMENDMENTS 


The process of constitutional change in the socialist system occurred with 
some routine. The initiative usually stemmed from a politburo or secretary 
general himself.! Typically, the process began after the party leader’s initial 
solidification of power when he tried to eliminate collective party leadership, 
reduce the number of his rivals, and insert his own people in the highest party 
bodies. This pattern can be traced through Stalin’s triumvirates,? Khru- 
shchev’s temporary readiness to share power with Anastas Mikoyan, and 
Leonid Brezhnev’s coalition with Aleksey Kosygin.? The leader’s tendency to 
purge the Politburo and Central Committee of potential rivals was typical of 
the preglasnost era. In the late 1980s the full Politburo and a substantial part 
of the Central Committee consisted of Mikhail Gorbachev’s appointees, and 
Gorbachev’s position as primus inter pares was clearly confirmed. 

Under such circumstances, the will to amend constitutional law to reflect 
the new leader’s innovations in political philosophy was natural. According to 
Soviet tradition, constitutional changes were intended to crown the party 
leader’s victory over his rivals. Paradoxically, the process of consolidating 
power was always accompanied by declarations of the system’s democratic 
evolution. Each new constitution was portrayed as an apex in the long-lasting 
process of democratization, and Gorbachev’s constitutional reform was no 
exception. 

On October 22, 1988, drafts of the Law on Constitutional Amendments 
were submitted for nationwide discussion. Similar to the periods preceding 
adoption of the Stalin constitution and the constitution of 1977, the media 
announced the great involvement of their readers, whose political maturity 
was assessed highly. Pravda reported: “The most distinctive feature of today’s 
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stage in our society’s renewal is that millions of Soviet people have emerged 
from a state of political apathy and are adopting active civic stances. The 
reform of the political system should be the most important lever for further 
boosting this activeness of the people and directing it into a single creative 
channel.’””4 

On December 1, 1988, by separate voting in the two chambers, the Su- 
preme Soviet unanimously approved the USSR Law on Elections of the 
USSR People’s Deputies. The Supreme Soviet also approved the USSR 
Draft Laws on Changes and Amendments to the USSR Constitution by a 
vote of 1,344 for, 5 against, with 27 abstentions.* 

Widely heralded changes in the electoral system were vague and had to be 
examined skeptically. Article 95 of the Law on Constitutional Amendments 
provided that “elections of people’s deputies take place in single-seat and 
multiseat electoral districts on the basis of universal, equal, and direct suffrage 
by secret ballot.” Amended article 100, which read “Ballot papers can in- 
clude any number of candidates,” provided for multiple nominations.’ 

The reform fostered several observations. First, the extent of implement- 
ing multiseat electoral districts was unclear. Elections of people’s deputies 
took place in single-seat electoral districts.* One Soviet deputy was elected for 
each electoral okrug.? Maultiseat electoral districts were most likely tested in 
elections of local Soviet people’s deputies.'° Second, multiseat elections were 
not Gorbachev’s innovation. Stalin spoke favorably of them to the American 
journalist Roy Howard in 1936, although the concept failed to materialize in 
his constitution of 1936.'! Until 1989, however, only one person ran for each 
seat in an uncontested election with high electoral participation. Andrei 
Vyshinsky wrote: 


Under the Stalin Constitution elections to the Supreme Soviet of the USSR and to the 
Supreme Soviets of Union and Autonomous Republics have shown that the entire 
population of the land of the Soviets are completely united in spirit, have demonstrated 
an unprecedented democracy. The days of elections have actually been festive days of 
the entire people, when the bloc of Party and non-Party Bolsheviks have elected their 
best people to the Supreme Soviets. The call of the Bolshevik Party to the Soviet 
People, to all the electors, the vote for candidates of the bloc of the Communists and 
the non-Party members had exceptional results. In the voting for the candidates to the 
Supreme Soviet of the USSR, 91,113,153 electors out of 94,138,159 took part—96.8 
percent of the entire number of citizens having the right to vote.!? 


Multiseat districts were tested in other socialist countries: In Poland, four 
to six representatives were elected from one district, and in the GDR, four to 
ten representatives might be elected from a single list. The 1983 reform of the 
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Hungarian electoral system also introduced the system of double or multiple 
nominations, confirming at the same time the primacy of individual dis- 
tricts.13 The multiseat system and the system of multiple nominations did not, 
ipso facto, democratize the electoral law of these countries. It is well-known 
that the breakdown of the democratic electoral systems of the socialist coun- 
tries resulted from the combination of a few major elements: a defective 
nomination process, defective secrecy, and the lack of adequate and reliable 
public control of election results. 

The nomination phase, one of the most sensitive and important elements 
of the process, was seriously affected by the system, which granted the right to 
nominate candidates to branches and organizations of the Communist Party, 
trade unions, the Young Communist League, cooperatives, and other public 
organizations, work collectives, and meetings of servicemen.'* An average 
citizen was intimidated rather than encouraged to take part. The new Law on 
Elections of People’s Deputies provided that new representatives would be 
nominated by labor collectives, social organizations, and servicemen’s meet- 
ings.'> Pravda noted: 


Now the situation is changing, although this is not happening everywhere or all at 
once. This is facilitated by the temendous preparatory work that has preceded the 
election meetings and conferences. Lists of party committees for bureau candidates 
have been published in advance so that they could be discussed comprehensively. Use 
has been made of questionnaires in order to discover people’s opinion of the possible 
candidates. Non-party members have been invited to the conferences which also helps 
stimulate collective discussion.'® 


This report sounded promising; however, it again resembled Vyshinsky’s 
report on electoral activity under Stalin’s constitution: 


Never in a single country did the people manifest such activity in elections as did the 
Soviet people. Never has any capitalist country known, nor can it know, such a high 
percentage of those participating in voting as did the USSR. The Soviet election 
system under [the] Stalin Constitution and the elections of Supreme Soviets have 
shown the entire world once again that Soviet democracy is the authentic sovereignty 
of the people of which the best minds of mankind have dreamed.!” 


In reality, reports from the ten-week election campaign that began on Janu- 
ary 10, 1989, confirmed reservations drawn from initial examination of the 
text of the Law on Elections.'* At least one-third of the people’s deputies had 
to be elected from the CPsu and organizations associated with the party. The 
rule, which was later dropped, still determined the results of the 1989 elec- 
tions. The hundred seats allocated to the Soviet Communist Party were filled 
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by decision of the Politburo and endorsed by the Central Committee.'? The 
process of “election” of representatives from the Komsomol, trade unions, 
labor veterans, and associations of women, all looked similar. Western ob- 
servers reported from Moscow: “Today’s selection of approved Communist 
Party candidates provided a dramatic reminder of the Kremlin’s ability to 
manipulate what have been billed as the most democratic elections in Soviet 
history. The party has managed to devise new electoral rules that guarantee it 
a virtual monopoly of political power behind the trappings of parliamentary 
democracy.”?° 

The new system produced some multicandidate elections for seats not 
allocated to social organizations. The choice was limited, however. The new, 
amended laws guaranteed representation to such organizations as stamp col- 
lectors, book lovers, and “friends of cinema,” but not to independent mass 
movements such as Memorial, which had been supported by millions of 
people.?! Michael Dobbs wrote from Moscow: 


Last week’s nominating session of the philatelists’ association provided an excellent 
opportunity to see how the system works in practice. The meeting was called to choose 
candidates to fill the one seat in Congress reserved for the representative of the Soviet 
Union’s 300,000 stamp-collectors. . . . In the case of candidates who have been en- 
dorsed by the party, all obstacles have a miraculous tendency to disappear. Unofficial 
candidates, by contrast, usually find that they are required to fulfill every exacting 
detail of the electoral law. 


Observers of the initial phase of the election process confirmed that de- 
spite attempts to portray the campaign as Western in style, its outcome on 
March 26, 1989, which gave 80 percent of the seats in the congress to the 
Communist Party, was easily predictable. 

The actual casting of ballots is another element that affected the demo- 
cratic character of the past socialist election process. Before obtaining a ballot 
paper, the voter had to identify himself and check his name on a master list of 
voters. Party propaganda claimed that the voter could cast a valid ballot 
simply by dropping it in the ballot box; this procedure was recognized as evi- 
dence of trust for the party candidates whose names were at the beginning of 
the list. In this case, even if the list had more candidates than seats allocated to 
the electoral district, the first candidates on the list were considered to have 
been voted on. The voting booths were usually located at distant parts of the 
electoral rooms. To vote secretly, the voter had to walk through the entire 
room in full view of party representatives.?3 The lack of trust in election prac- 
tice (electoral rolls and the procedure for their compilation; counting votes in 
the electoral wards) created an atmosphere of futility and hopelessness that 
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worked against attempts to vote secretly. In addition, the party’s backstage 
propaganda discretely persuaded voters to remember that people’s electoral 
behavior would be carefully watched by the party and would affect the assess- 
ment of individual contributions to the social well-being, a judgment basic to 
determining the distribution of social goods. Comparing this approach to the 
Polish system of the mid-1980s (which, nota bene, provided for multiple-seat 
constituencies and was radically democratized), Janusz Wrobel wrote: 


On September 26, 1985, just prior to the Seym “elections” Minister Miskiewicz an- 
nounced, at a meeting of university chancellors, that the participation of Polish aca- 
demic teachers in the “election” would be the criteria to judge whether or not these 
academics were in conformance with the constitutional principles of the Polish Peo- 
ples Republic. In practice, this meant that refusing to participate in “voluntary elec- 
tions” could lead to the refusal to grant degrees, academic titles and even loss of job. 
From the perspective of Polish law, the minister acted criminally since according to 
Article 189.1 of the Polish Penal Code whoever by force, illegal threat, deceit or 
exploitation of dependency interferes with the free exercise of election rights is subject 
to the loss of freedom from six months to five years. Unfortunately, Polish law is 
treated instrumentally by the ruling group, as a tool serving exclusively to maintain 
power. The minister is free.** 


Thus, as far as elective mechanisms were concerned, the reform was not a 
major sign of the restructuring of the Soviet legal system. The pressures that 
always accompanied socialist elections were not eliminated, although in 1989 
they were significantly reduced. Also, the first session of the convened con- 
gress did not bring major surprises. It demonstrated, however, that per- 
estroika was a risky game and that Gorbachev was not clearly in control of the 
forces he had unleashed.?5 Gorbachev easily won unanimous nomination of 
the party and was elected president facing only symbolic opposition in the 
congress, which was still composed of 80 percent Communist Party mem- 
bers.?° In the voting, Gorbachev’s word still prevailed; however, the deputies 
voted down the government’s candidates to Supreme Soviet commissions.?” 
Jeff Trimble wrote from Moscow that “when it came to talking, arguing, 
shouting, criticizing and insulting, this Congress bowed to no one.”8 

One reform of legislative structures was praised by Gorbachev as a shift of 
power from the party to representative bodies. The reform was also widely 
heralded as another major element of constitutional restructuring. A Pravda 
editorial declared: 


The draft laws are the legal foundation for the reform. . . . The soviets of people’s 
deputies proved powerless. The work of law enforcement organs weakened dras- 
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tically. .. . The additions and amendments to the USSR Constitution and the new law 
on elections are extensive. They are aimed primarily at the democratization of our 
entire life and the return of power to the soviets of people’s deputies, placing them 
above all other state institutions. It is essentially a case of full power for the people.?? 


In fact, the amended Fundamental Law drew from the tradition of the first 
constitutions (1918 and 1924) that provided for a double legislative body: the 
congress and its nucleus, the CEC, itself a bicameral body since 1924. Sim- 
ilarly, the new law vested supreme power in the USSR Congress of People’s 
Deputies.*° The congress consisted of 2,250 elected deputies who were made 
up of 750 from the same number of territorial electoral districts with an equal 
number of voters; 750 from national and territorial electoral districts (thirty- 
two deputies from each union republic, eleven from each autonomous re- 
public, five from each autonomous region, and one from each autonomous 
area); and 750 from all-union social organizations. (Ccpsu, USSR trade 
unions, and cooperative organizations, each elected a hundred, while Kom- 
somol, women’s councils, organizations of war and labor veterans, associa- 
tions of scientific workers, USSR creative unions, and other legally consti- 
tuted social organizations, all elected seventy-five apiece.)*! Reserving a bloc 
of one-third of the seats for the CPsuU and other social organizations was a 
controversial departure from Western practice and was abandoned once the 
new congress was formed.** 

The congress elected its nucleus body, a 450-member, bicameral USSR 
Supreme Soviet, which was “the standing legislative, administrative and 
monitoring organ of the USSR state power.”?? The USSR Supreme Soviet 
had two chambers: the Soviet of the Union and the Soviet of Nationalities, 
which were numerically equal and possessed equal rights.** The chambers 
were elected at the USSR Congress of People’s Deputies by a general vote.*> 
The Soviet of the Union was elected from among USSR people’s deputies, 
while the territorial electoral districts and the USSR people’s deputies were 
elected from the social organizations.*© The Soviet of Nationalities was elected 
from among the USSR people’s deputies, from the national and territorial 
electoral districts, and from the social organizations in accordance with these 
norms: eleven deputies from each union republic, four deputies from each 
autonomous republic, two deputies from each autonomous region, and one 
deputy from each autonomous area.*” 

Elected by clear party majority, the Supreme Soviet gave Gorbachev less 
control over the proceedings than was expected. The number of radical depu- 
ties, who occupied up to 30 percent of the seats in the congress, was reduced 
to between I0 to 15 percent in the Supreme Soviet. Nonetheless, Gorbachev 
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faced unexpectedly strong opposition against his nomination of Politburo 
member Anatoly Lukyanov as first deputy chairman of the Supreme Soviet 
and in several votes on national minorities’ issues.*® 

Although the Western media’s overall reaction was favorable, the laws in- 
troduced few new elements into the socialist constitutional framework. The 
functioning of the double legislative body composed of the huge congress and 
the smaller, but still bicameral, nucleus organ (the Central Executive Com- 
mittee, or Supreme Soviet), was well-tested in the 1920s and 1930s. The 
Soviet practice demonstrated that the congresses of several thousands of dele- 
gates were handicapped by their size and were typically more responsive to 
party rhetoric. The organization of the party congresses proved that they 
might be prepared for in advance and held in an atmosphere encouraging no 
symbolic or dissenting debate. 

In summary, little changed in Soviet political culture. In fact, using the 
disguise of a revolutionary reform, Gorbachev tried to reintroduce well- 
known legislative structures. This strategy was only partially successful. Gor- 
bachev stil controlled the congress and the Supreme Soviet, but no longer 
effortlessly. With all power vested in him, he seemed to be vulnerable and 
more exposed to criticism from party conservatives and Soviet workers.*? In 
1988, Andrey Sakharov claimed that so far the Soviet people face “perestroika 
only from above.”*° After one year of experimenting with constitutional re- 
structuring, observers had doubts as to whether perestroika could be con- 
trolled from above and feared that its gains might be abrogated. 


THE END OF GORBACHEV’S ERA 


Among the problems faced by Gorbachev at the end of his presidency, none 
was more compelling than the future of the USSR. The largest country on 
earth was disintegrating, and Gorbachev’s supporters and opponents had to 
consider what might remain of the former Soviet empire. Was the USSR 
descending into chaos? Was there anyone who could—and really wanted to— 
save it? 

The Union Treaty, proposed by Gorbachev at the end of November 
1990,*! was the last desperate move to preserve both the structure of the 
centralized state and his own position.*? However, with power slipping from 
his hands, the future of a centralized union built largely on military and 
ideological control was doomed. The concept of the union was soon replaced 
by the idea of a loose, voluntary confederation of independent states. The 
concept of a commonwealth or confederation, favored by Boris Yeltsin, be- 
came a crucial issue in Gorbachev’s dialogue with the Kremlin. 
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In fact, both Gorbachev and Yeltsin seemed unable to fully understand 
either the ethnic and religious animosities or the economic hardships that 
were tearing the empire apart. Gorbachev was unable to believe that the 
Soviet people would be ungrateful for his policies of glasnost and perestroika. 
He did not realize that, despite all its devastating side effects on the commu- 
nist regime, his strategy still projected a conservative revolution intended 
to restore rather than undermine the framework of communist power.*? On 
the one hand, Gorbachev was not ready to renounce the Communist Party 
and a communist future for the disintegrating empire, and, on the other, he 
did not want to admit that the Kremlin lacked the power to control the central- 
ized state. Yeltsin failed to realize that economic interdependences were too 
weak to pull the former Soviet republics toward close relations with Moscow. 
Dimitri K. Simes correctly observed: “Like most people in the Soviet Union, 
excepting the Baltic states, Yeltsin operated on the assumption that the links 
among the republics were too deep to allow the death of the union. Also there 
was the belief that, as Yeltsin and Russia were in the driver’s seat in destroying 
the old union, they would have a determining influence in shaping and run- 
ning the new confederation of independent republics.”*4 

On July 5, 1991, amid disputes on control over enterprises, licensing of 
foreign trade, collection of customs tariffs, and taxation, Gorbachev’s draft 
Union Treaty was passed by the Russian Supreme Soviet.*> Negotiations with 
other republics, however, were far from complete. Step-by-step, the concept 
of an “open union” surfaced as the working formula. According to Gor- 
bachev’s position, the Union Treaty was to be signed by Russia, Kazakhstan, 
and Uzbekistan and would be “open for signing” by other republics.*® 

However, adoption of the Union Treaty, slated for August 1991, became 
less of a priority in light of the USSR’s intensifying political struggle and the 
rapidly developing economic crisis. By mid-1991 it was clear that Gorba- 
chev’s plan to integrate the Soviet Union into the global economy*’ failed to 
have its desired effect because of interparty difficulties and politics.** Several 
key leaders, including Yeltsin and the mayors of Moscow and Leningrad, 
followed Eduard Shevardnadze’s example in resigning from the party. Gor- 
bachev found himself locked in a power struggle raging between the pro- 
gressivists and the Communist Party hard-liners. Both groups attempted to 
reduce and restrict the Soviet president’s power. 

To combat the conservatives’ increasingly open attack on state policy, Gor- 
bachev decided to separate the higher levels of government from the CPSU 
apparatus.*? He also instituted emergency measures to curb international 
barter and to restrain hard-currency bank transfers. However, the limited 
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decrees that he issued on deteriorating conditions were virtually ignored by all 
republics, most notably Russia.>*° 

As the time of signing the Union Treaty approached, the hard-liners be- 
came more and more concerned that the treaty would grant excessive conces- 
sions to the republics.*! At the beginning of August they apparently tried once 
more to coerce Gorbachev into their faction, but they did not succeed.*? On 
the day before Russia, Kazakhstan, and Uzbekistan were scheduled to sign the 
treaty, the right-wingers decided to seize power.>? 

From August 19 until August 21, 1991, eight members of the Soviet con- 
servative alliance, led by KGB chief Vladimir Kryuchkov, Defense Minister 
Dmitri Yazov, and Vice President Gennadi Yanaev, formed what they called 
the state emergency committee and placed Gorbachev under house arrest. 
The coup members demanded that he declare a state of emergency and 
transfer power to Yanaev.*4 On August 21 the coup collapsed, paving the way 
for a major shake-up within Soviet leadership. The conservative faction, opt- 
ing for a centralized union, was destroyed. Gorbachev declared that the Soviet 
Communist Party was an all-pervasive influence blocking progressive re- 
forms. On August 25 he resigned as Communist Party general secretary and 
ordered the government to seize all party property. In his resignation state- 
ment he proclaimed that “the Communist Party Central Committee should 
take the difficult but honorable decision to dissolve itself.”°> The cPsu ceased 
to exist.>° 

The coup’s failure provided a boost to the separatists in the republics and 
also wrecked Gorbachev’s hopes for a resurrection of the union. Within weeks 
of the coup’s collapse, all republics except for Kazakhstan and Russia had 
declared independence. The various union republics began to refuse to con- 
tinue providing budget funds to the central government, which resulted in 
either the dissolution of many central government departments or their take- 
over by the Russian government.°’” On September 6 the Soviet Congress of 
People’s Deputies officially recognized the independence of Lithuania, Lat- 
via, and Estonia, terminated the 1922 Union Treaty, and handed over power 
to an interim authority pending the signing of a new treaty founding a volun- 
tary Union of Sovereign States.*® 

As a result of Russia’s decisions to take control of almost all Soviet gold, 
diamond reserves, oil exports, and disputes over control of the Soviet mer- 
chant fleet and navy, the process of forming a new union progressed slowly.>? 
In October the chance for an umbrella agreement on economic ties seemed to 
emerge, but talks were stalled when the three Baltic republics and Georgia, 
Moldovia, Azerbaijan, and Ukraine decided not to take part.®° At the end of 
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November, Gorbachev’s attempts to bring the seven republics under the 
treaty failed entirely. The fate of a centralized union was finally decided by the 
Ukrainian plebiscite, which by December 1, 1991, predetermined the com- 
plete independence of the second-most populated Soviet republic.*®! 

On December 8 Russian President Yeltsin, Ukrainian President Leonid 
Kravchuk, and Byelorussian parliamentary chairman Stanislav Shushkevich 
took the initiative and signed a joint agreement on the establishment of a 
“Commonwealth of Independent States.”®? On December 17, Yeltsin and 
Gorbachev held talks and decided to terminate activities of the union’s central 
organs by the year’s end. On December 21 the leaders of eleven republics— 
Russia, Ukraine, Belarus, Kazakhstan, Uzbekistan, Kyrghyztan, Tajikstan, 
Turkmenistan, Armenia, Azerbaijan, and Moldavia—held a meeting in Alma- 
Ata to jointly sign a document establishing the Commonwealth of Indepen- 
dent States. The leaders formally announced that “the Union of Soviet Social- 
ist Republics had ceased to exist” and that the former Soviet seat in the United 
Nations Security Council would be taken over by Russia.® 

The status of the new commonwealth was vague from the beginning. Four 
countries that earlier split with the Soviet Union—Georgia, Lithuania, Latvia, 
and Estonia—did not join, while the eleven cofounders declared the loose 
federation to be “only a consultation mechanism.’** Gorbachev, who was 
notified about the Soviet presidency’s abolition, resigned on December 25, 
1991. The USSR’s central power rapidly died out, and by the end of 1991 the 
Soviet Union was no more. 


Constitution-Drafting in Former Soviet Republics 
RUSSIA FEDERATION 


Constitutional Stalemate The disintegration of the Soviet Union brought 
Russian President Yeltsin face-to-face with the problems for which he used to 
blame both Gorbachev and party conservatives. In 1992 the Soviet Union was 
gone and the Communist Party was no longer in charge, but a radical pro- 
gram of reform remained as unclear as before. As Carroll Bogert wrote at the 
time, “one year later, Russians have a new system, but the same psyche.”®> 
Despite its preoccupation with a massive government reorganization, with 
programs of economic reform, and with rocky relationships with other mem- 
bers of the commonwealth, Russia tried to advance work on a new federal 
constitution. The constitution-drafting began in mid-1990 but progressed 
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slowly. In June 1990 the Russian Congress of People’s Deputies entrusted the 
newly elected constitutional commission to prepare a new draft constitution 
of the Russian federation and to submit it for consideration by the next con- 
gress.°© The commission prepared several drafts that were published in No- 
vember 1990 and October I991. 

The 1991 draft, presented to the Fifth Congress in the autumn of that year, 
was taken into consideration, after which the congress instructed the constitu- 
tional commission and the Supreme Soviet on “observations and proposals of 
the people’s deputies of the RSFSR to complete the draft constitution of the 
Russian Federation presented to the Congress and submit it for consideration 
by the next RSFSR Congress of People’s Deputies.”® In effect, this language 
simply meant that the congress did not see the possibility of adopting the draft 
in the foreseeable future. Dmitry Kazutin commented that the draft of the 
constitution will probably “sink without trace in the quagmire of economic 
ignorance, ideological idiocy, and elementary stupidity.’® 

Many provisions of the drafts already had been incorporated into the exist- 
ing constitution in the form of amendments, but the task of adopting an 
entirely new constitution still was difficult.°? Two problems proved par- 
ticularly challenging: (1) the federative structure and (2) the distribution of 
powers. The drafters’ concept of a federal state was criticized by Russian 
“patriots” and by non-Russian “patriot-separatists.””° 

The patriots claimed that “the draft disrupts the federation’s unity, lavishly 
conferred rights right and left and infringes upon interests of the Russian 
people.”’! The patriot-separatists objected that the draft favored the rights of 
the Russian Republic and failed to reckon with the rights of peoples of the 
autonomous regions. They suggested that Yeltsin should have first set up his 
own Russian Republic and later entered into treaty-stipulated relations with 
the Tatar, Yakut, and other republics. As Viktor Sheinis observed, “The two 
stands are far removed from each other, with advocates trampling on the draft 
Constitution mapping out the medium line which alone can become the basis 
of compromise.”’7? 

Trying to cope with the problem, the Russian Supreme Soviet on March 
13, 1992, finally adopted the Federal Treaty on Demarcation of Jurisdiction 
and Powers between the Federal Organs of State Power of the Russian Feder- 
ation and the Organs of Powers of the Republics within the Russian Federa- 
tion.”* The treaty provided a long list of issues falling within the jurisdiction 
of the federal organs or over which the federal organs and the organs of 
state power of the republics would have joint jurisdiction. Similar to the U.S. 
Constitution, the republics would have exclusive jurisdiction over those mat- 
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ters not granted to the federal organs by the treaty.”* The main provisions 
of the treaty were incorporated into the draft constitution of the Russian 
Federation.’”° 

The second problem was even more controversial. The constitutional 
drafts put the concept of the separation of powers among the “Fundamentals 
of the Constitutional System of the Russian Federation” along with such 
principles as state and people’s sovereignty, supremacy of the law, political 
pluralism, federalism, a market economy, social justice, and respect for hu- 
man rights and liberties.”¢ In fact, in the opinion of many Russian commenta- 
tors, the incorporation of the drafters’ concept of the separation of powers 
would give a constitutional sanction to the transformation of Russia from a 
parliamentary democracy into a presidential republic. Viktor Sheinis ob- 
served that, “the immense strengthening of executive authority in Russia and 
its isolation from parliament is an accomplished fact.”’’ He asked, “Should 
the powers which presidential forces have assumed de facto be constitution- 
ally formalized, or is there a need to return to the milder variant of the initial 
draft, which envisaged the government’s subordination to parliament?”’® 

The debate on the new draft constitution illustrated just how far the advo- 
cates of parliamentary and presidential systems had drifted apart. Before the 
text was submitted to the Fifth Congress of People’s Deputies, alternative 
versions of the draft were drawn up by the Communists of Russia group and 
researchers at the Saratov Institute of Law.’? The communists charged that 
the commission’s draft constitution made no mention of socialism or commu- 
nism and that it did not establish a well-balanced relation between the legisla- 
ture and the executive.®° In his address to the Congress of People’s Deputies, 
Yeltsin tried to defend the draft and explain his concept of constitutional 
checks and balances.*! 

Following the instructions of the Fifth Congress, the constitutional com- 
mission decided to organize an extensive discussion of the draft. As a result, 
several more “alternative drafts” surfaced, most of them advising the conclu- 
sion of separate treaties between the Russian Federation and its members; the 
strengthening of parliamentary democracy through granting legislative func- 
tions only to one house of the Russian parliament (the state Duma) and 
supervisory functions to the other (the senate); and the curbing of the presi- 
dent’s prerogatives through shifting some of his functions to the federal prime 
minister, who would be fully responsible for the government’s administrative 
activity.*? In response, Yeltsin’s aides, led by Alexander Maslov, drew up a 
“Presidential Draft Constitution of Russia” that clearly absorbed a number of 
features of the American system such as the presidential prerogative to con- 
trol the executive; the right of the president to veto any law enacted by the 
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parliament, subject to the overruling vote of a two-thirds parliamentary ma- 
jority; and the right to be elected in nationwide elections for a six-year term in 
tandem with a vice president who would automatically become speaker of the 
parliament’s upper chamber.*? 

Amid discussions of whether Yeltsin would decide to submit his draft con- 
stitution to a public referendum, the constitutional commission amended 
its draft and prepared a compromise version between the commission’s origi- 
nal draft and the presidential draft. This combined draft was published on 
March 30, 1992, as the “Constitutional Commission’s Draft Text.”®> Ac- 
knowledging that the draft still involved a great deal of controversy and might 
require additional work, the constitutional commission decided to submit the 
draft for consideration by the Sixth Russian Congress of People’s Deputies. 
President Yeltsin, going against the tendency to curtail his power, again pro- 
posed several amendments to the draft.8© The Sixth Congress discussed the 
draft at an evening meeting on April 18, 1992. The resolution that was 
adopted did not, however, differ from the Fifth Congress resolution. The 
general concept of constitutional reform and the basic provisions of the draft 
constitutions were approved, but “the Supreme Soviet and the Constitutional 
Commission were instructed to complete work on the draft, taking into ac- 
count the proposals and critical comments that have been made, and to sub- 
mit it to the next Congress of Russian Federation People’s Deputies, after first 
publishing it so the general public can become familiar with it.”®’ It was clear 
to all observers that constitutional reform in Russia was totally stalemated.*® 


Constitutional Convention and the Dissolution of Parhament After months of 
political wrestling between the executive and legislative branches, attempts by 
the congress to impeach the president, and Yeltsin’s efforts to compromise the 
legislative leaders in the eyes of the electorate, both parties agreed to submit to 
a nationwide referendum on April 25, 1993, the key issues of (1) confidence in 
the president and his socioeconomic policy and (2) early presidential and 
parliamentary elections.®? Although Yeltsin won a substantial vote of confi- — 
dence and Russians voted to support his economic reforms and in favor of 
new elections for the legislature, the congress did not cease efforts to block the 
president’s attempts to adopt a new constitution.”° 

Realizing the futility of his negotiations with the congress, Yeltsin convened 
a constitutional assembly composed of seven hundred regional and state offi- 
cials and interest group leaders to revise the presidential draft constitution.”! 
Given ten days to make changes to Yeltsin’s draft, the delegates proposed 
more than five thousand amendments, but they were unable to reach any final 
agreement.” Because of this situation, the task of preparing a new draft was 
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given to a sixty-member conciliatory commission. The commission submit- 
ted its proposal to the convention, which approved the draft by two-thirds 
majority on July 12, 1993.”° In response, four days later the congress de- 
nounced the convention as illegal and passed a resolution on the Procedure of 
Adopting the Constitution of the Russian Federation. The resolution pro- 
vided for two alternative methods of adopting a new constitution, one by the 
two-thirds vote of the registered deputies of the congress and the other by a 
referendum. For the referendum to be valid, the qualified majority of two- 
thirds would have to cast an affirmative vote with a majority of voters par- 
ticipating, including an absolute majority of voters in each component of the 
federation. As Dwight Semler commented, “These requirements practically 
ensure that the Congress will remain the only body authorized to adopt a new 
constitution.” . 

As of September I, 1993, two draft constitutions existed, one by the consti- 
tutional commission, the other by the constitutional convention.” Also, at 
that time it was obvious to all Western observers that constitutional progress 
would reach a standstill until the political crisis was resolved. 

On September 21, 1993, Yeltsin dissolved parliament, thereby creating a 
diarchy in Russia.?° In response to this move, parliament, under the leader- 
ship of Ruslan Khasbulatov, voted to depose Yeltsin and name Vice President 
Aleksander Rutskoi as acting president. The result of these actions was a 
virtual standoff, pitting Yeltsin and his supporters against Khasbulatov and 
Rutskoi and their supporters. Finally, on October 4, 1993, military forces, 
loyal to Yeltsin, attacked the parliament building and arrested militant depu- 
ties, including Rutskoi and Khasbulatov.?’? Moreover, Yeltsin banned op- 
position parties and newspapers, disbanded local soviets or councils, and 
suspended Russia’s constitutional court.?® Thus, the constitution-making 
process was immediately accelerated, yet the democratic character of this 
process was undermined, and Yeltsin’s autocratic inclinations were imme- 
diately boosted. 

On November 10, 1993, Yeltsin unveiled a draft of a new constitution. 
Despite a campaign against the constitution as “a granted” charter rather 
than a democratically adopted one,' the draft was submitted to a nationwide 
vote on December 12, the same day that Russia held elections for a new 
legislature.'°' The referendum resulted in 58.4 percent of the voters in favor 
of adopting the constitution,'°* and, after its approval, the constitution was 
immediately signed. 


Federation Constitution In his speech to the nation introducing the new draft 
constitution on November 9, 1993, Yeltsin claimed that the document would 
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be the product of compromise rather than an act “oriented towards settling 
accounts.”!°3 The president’s victory over the communist parliament, how- 
ever, had allowed him to disqualify all other competing drafts and submit to 
the Russian electorate the draft of his preference. The constitution ended the 
power struggle and clarified the most sensitive issue of the distribution of 
power between federal authorities and federative components and between 
federal executive and legislative branches. 

First, the constitution eliminated the major differences in the status of the 
republics and regions (krays, oblasts, and federal-status cities) that stemmed 
from two 1992 treaties on the delineation of spheres of jurisdiction between 
the Russian Federation and its components. The treaties vested “all state 
power” in the republics without giving a comparable “sovereign” status to the 
regions, which were recognized only and within some limits as “autonomous 
parties to international and foreign economic relations.”!°* The issue, fer- 
vently discussed at the constitutional convention of June 1993, almost blocked 
the progress of the constitutional works and forced Yeltsin to establish a 
special “conciliatory commission” to produce a compromise between the 
disputing parties. As Dwight Semler wrote, “the regions want equal ‘sov- 
ereign’ status, while the republics believe they merit special status by reason 
of their ethnic or national foundations. In addition, the republics resent the 
fact that the regions are by and large much more prosperous and rich in 
resources.” !0> 

The new constitution purged its text of almost all references to the “sov- 
ereignty” of Russia’s republics and declared that the constitution prevails over 
the conflicting articles of the Federation Treaty.!°° The statement that “the 
sovereignty of the Russian Federation extends to the whole of its territory” 
was upgraded to a fundamental principle of the constitutional system, and the 
reference, in Yeltsin’s previous draft, to the Federation Treaty “as the basis 
and an integral part of the constitution” was dropped.!° 

Stuart D. Goldman, commenting on the U.S. reaction to the struggle for a 
new Russian constitution, wrote, 


There is a lively debate in the United States over how to view the struggle between 
Russian centralizers and decentralizers. For example, Henry Kissinger and Zbigniew 
Brzezinski, both former National Security Advisors to U.S. Presidents, hold that the 
main danger from Russia in the future will be the combined tendencies of centraliza- 
tion, nationalism, and imperialism. From this perspective, the United States should 
hope for a constitution that results in a loose Russian federation, or perhaps better yet, 
an even looser confederation. Others as diverse as the Russian specialists Richard 
Pipes and Jerry Hough, however, believe that democratic and market reforms are 
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unlikely to succeed unless there is a reasonably strong central government pushing 
reform against entrenched conservative regional political elites and state enterprise 
managers. !°% 


Yeltsin’s attempt to “achieve decentralization without disintegration” was 
immediately put to the test in the North Caucasus republic of Chechenya 
when it declared independence in 1991.'° Yeltsin’s position that the 1993 
constitution provided no legal possibility for seceding from the Russian Fed- 
eration resulted in the poorly prepared campaign intended to crush the seces- 
sionist movement in Chechnya. The clumsy invasion of the republic and the 
Russian troops’ uncoordinated assaults on Chechen villages resulted in hu- 
miliating attacks on Yeltsin in the Russian Duma and in the media, which 
presented him as bombastic and incompetent. Yeltsin’s secret decrees,'!® is- 
sued without an official declaration of a state of emergency, were challenged in 
the constitutional court, and his chances for reelection in 1996 were seriously 
jeopardized.''! In February 1996, Yeltsin himself admitted that the battles 
with Chechen rebels had a corrosive effect on his political standing and that 
his second presidential term depended on ending the war.'!? 

In terms of the distribution of power, the constitution can be considered 
compromise among competing interests. Yeltsin gave up some institutions 
that in his early drafts were clearly borrowed from the U.S. model. The presi- 
dent is the head of state, but some of his functions in that capacity are trans- 
ferred to the prime minister. The prime minister carries out the presidential 
duties in all instances where the president is unable to perform them. The 
institution of a vice president, who would run for the office together with 
the president and preside over the federal chamber of parliament, has been 
abandoned. 

The president’s position is still powerful. Now the president is elected for 
four years instead of five, and he receives his mandate directly from the 
people. The law on the president’s election was adopted by the State Duma 
and the federal council in votes on April 21 and May 4, 1995, and signed by 
Yeltsin two weeks later.'!? To register, candidates have to collect 1 million 
signatures, with no more than 7 percent of them coming from any single 
component of the federation. The law regulates campaign financing. Individ- 
uals may donate to a single candidate no more than fifty times the minimum 
wage (approximately $600), entities with “legal personality” no more than 
5,000 times the minimum (around $60,000), and no campaign fund may 
exceed the wage by more than 250,000 times (around $3,000,000). No dona- 
tions may be accepted from “legal entities” owned by the state, charitable 
organizations, the military, and foreigners (including private firms more than 
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30 percent foreign-owned).!1* Fifty percent of voter turnout is required for 
the election to be valid. The president is the supreme commander-in-chief of 
the armed forces, appoints the prime minister with the consent of the state 
Duma, and nominates candidates for chairman of the central bank, judges of 
the constitutional and supreme courts, and attorney general. While these 
nominations require legislative approval, decisions on dismissing the govern- 
ment and on appointing and removing the deputy chairman and federal min- 
isters are left to the discretion of the president, who requires only communi- 
cation with the prime minister. The president may disagree with the state 
Duma’s decision to an expression of no-confidence in the government, and 
only in the case of a second vote of no-confidence within three months must 
he decide whether to dismiss the government or to dissolve the Duma. Within 
some limitations,!!> the president may also dissolve the legislature if it rejects 
his nominees for prime minister three times. The Duma’s attempts to amend 
the constitution and to strengthen its role in forming the government were 
unsuccessful. The proposed amendments aimed at constraining presidential 
power did not receive a required three-fourths majority.''° 

The president may introduce martial law and a state of emergency, and he 
may appoint and remove the high command of the armed forces. The presi- 
dent has the right to chair sessions of the government as well as issue decrees 
and directives. While these acts must not contravene the constitution and 
federal laws, they need no governmental countersignature. The president, 
however, has the right to rescind government decrees and directives.!!” To 
overrule the presidential right to veto the federal law, both chambers of parlia- 
ment need the support of at least a two-thirds majority of their combined 
membership. 

The procedure for impeaching the president is so complicated that it is 
unlikely the process could ever be completed. The president’s removal re- 
quires the initiative of at least one-third of the deputies of the Duma, a ruling 
by the constitutional court that the established procedure for filing the charge 
has been observed, a ruling of the supreme court of the Russian Federation 
that the actions of the president had a character of treason or other grave 
crime, and finally that the decision of two-thirds of the federation council be 
adopted no later than three months following the initial charge.!!8 

The federal assembly is a bicameral standing parliament. It consists of the 
federation council and the state Duma. Following both German and early 
American experiences, the constitution provides that the federation council 
consists of two representatives from each component of the Russian Federa- 
tion, with each one appointed by the representative and executive local bodies 
of state power.!!? The electoral law for the federal council, providing for di- 
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rect election by the people of representatives, passed by the State Duma on 
July 27, 1995, was vetoed by President Yeltsin on the basis that the constitu- 
tion’s art. 86.2 provided for the “formation,” not the “election,” of the federal 
council. 

The federal council shares legislative power with the State Duma. Federal 
laws adopted by the Duma are sent to the federation council, but when dis- 
agreement between the chambers occurs the federation council’s position can 
be overcome by a vote of at least two-thirds of Duma deputies. 

The State Duma consists of 450 deputies elected for four years. The con- 
stitution, following features of the German Basic Law, provides that the depu- 
ties are elected in two tiers, the first determining representatives from single- 
seat districts, the second selecting them through party lists. Details of the 
electoral system were provided by a law on Duma elections, early drafts of 
which were vetoed by Yeltsin because of a dispute over how many seats were 
to be filled out by the two-tier system. Passed by the federation council on 
June 15 and signed by the president, the final version of law provides that half 
the 450 deputies are elected in single-seat constituencies in which candidates 
prior to the election have to collect signatures of at least one percent of the 
total number of voters. The other 225 deputies are selected along party lists. 
To get on the ballot, parties must collect at least 200,000 signatures, including 
7 percent of voters signatures from each province, and register their lists with 
the Central Electoral Commission. After the election the seats are allocated 
to the parties which meta § percent threshold requirement proportional to the 
amount of votes the party receives. E. Jones and J. H. Brusstar explain that 
“for instance, a party receiving twenty percent of the party list vote in the 
election will be allocated 45 seats plus twenty percent of those seats remaining 
from those parties that failed to break the five percent cutoff.” !?? 

Judicial review is modeled on the German system, which combines fea- 
tures of abstract and concrete review. The Russian constitutional court, cre- 
ated in July 1991 and chaired by Valerii Zorkin, has been suspended. The new 
nineteen-member court, which began working again in February 1995, is led 
by the new chief justice, Vladimir Tumanov. The court has two chambers, 
one with ten justices and another one with nine.'*> The tenure of the justices 
varies. Those appointed before the 1993 Constitution was adopted must re- 
tire at age of 65; those appointed on the basis of The Law on the Constitu- 
tional Court of June 24, 1994'*4 must either retire at age of 70 or after 12 years 
whichever comes first.!?5 

The court has been vested with extensive jurisdiction to review constitu- 
tionality of federal laws, governmental acts, and international agreements. In 
fact, after being reactivated, the court announced that it would “carry out a 
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legal scrutiny of the documents which provided the basis for sending Russian 
troops to Chechnya.”!76 To the disappointment, however, of many critics of 
Yeltsin’s policy toward secessionist republic, on July 30, 1995, the court up- 
held the presidential and governmental decrees on the deployment of federal 
forces??? 

Access to the court is open to a relatively wide range of petitioners. The 
review may be initiated by the abstract petition of the highest governmental 
and judicial officials, or by petition of a chamber, or by a deputy of the federal 
assembly. The court also hears individual complaints and examines “the con- 
stitutionality of the law that has been applied or is applicable in the specific 
case” providing an interpretation of the constitution.'7* The court rules on 
constitutional conflicts between federal and state authorities, but the constitu- 
tion dropped its previous right to decide on the constitutionality of political 
parties and other voluntary organizations.'?? The decisions of the constitu- 
tional court are definitive, not subject to appeal or protest; the enactments or 
provisions deemed unconstitutional “lose their force.” !*° 

Although judicial review of the constitutionality of laws through “con- 
crete” adversary proceedings is permitted by the constitution, the proceeding 
is still vague and requires further clarification. The judges of all courts are 
bound by the constitution and the federal laws, and they must refuse to apply 
law that they recognize as unconstitutional. It is, however, highly unclear what 
steps the constitutional court may take. Is the constitutional court able to 
enforce its interpretation of constitutionality against the interpretation of the 
regular courts? Will it work as an appellate court? How is this court able to 
secure the stability of the legal system if regular courts might reach different 
opinions concerning the constitutionality of laws? Expected new legislation 
on the constitutional court may help to respond to these questions. 

The drafters’ intention was to give some rigidity to the new constitution. 
The initiative to amend or reverse the basic law was reserved for the president, 
the chambers of parliament (or at least one-fifth of their respective members), 
the government, and legislative bodies of the components of the Russian 
Federation. Chapters of the constitution on the foundations of the consti- 
tutional system, human and civil rights and freedoms, and constitutional 
amendments may be revised only by the constitutional assembly convened on 
a proposal of three-fifths of the combined members of both chambers of 
parliament. The new constitution may also be adopted by two-thirds of all 
members of the constitutional assembly or by a simple majority of a nation- 
wide referendum with a turnout of more than half the eligible voters. All other 
provisions of the constitution can be revised by the votes of the qualified 
majorities of three-fourths of all members of the federation council and two- 
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thirds of all members of the state Duma. The decision of the constitutional 
assembly has to be approved by the legislative bodies of at least two-thirds of 
the components of the Russian Federation. !*! 

In the period before the referendum of December 12, 1993, the draft con- 
stitution was furiously attacked by all political groups in opposition to Yelt- 
sin’s government. It was commented that even if the constitution were to be 
approved by the referendum, the new parliament would attempt to amend it 
and curb the president’s power. Despite the strength of the president’s oppo- 
nents in the new parliament, they may face serious problems in attempting to 
assemble the majorities needed to amend the constitution. On the one hand, 
the rigidity implanted in the constitution seems to protect its longevity; on the 
other hand, it is a well-recognized truth that transitory constitutions which are 
not flexible enough frequently fail. Overly rigid basic laws do not survive long; 
this fact needed to be seriously considered by the constitution’s drafters. 

The new Russian constitution is the product of numerous compromises. 
Russian drafters have been forced to borrow from different constitutional 
models, wrangle to justify their selections, abandon some of the devices they 
picked up, and borrow again. Acknowledging this fact in his speech on No- 
vember 9, 1993, introducing the constitution’s final draft, Yeltsin said, 


The text reflects numerous proposals and wishes voiced by the subjects of the federa- 
tion, political and public associations, research collectives, specialists and citizens. The 
draft constitution was assessed by experts in our country and abroad. Immense work 
has been done. Now you, citizens of Russia, must have your final say on it. 

Skeptics say that a majority of people will never read the text of the constitution and 
will not be able to comprehend this complex matter. This argument is well known to us 
from the past. Whenever it was found expedient, the people’s opinion was used as a 
screen. When not, then it was said: The people will not understand this, the people are 
not ready. Indeed, a common individual may find it impossible to understand all the 
juridical subtleties of the text of the constitution. But as concerns its main principles 
and ideas, I think our citizens are not only able to sort them out but have in fact long 
since done so.!7? 


Numerous constitutional refinements and changes made up a whole that, 
although not easy to interpret, is more eclectic than syncretic. The constitu- 
tion is composed of elements drawn from various sources but is not deprived 
of logical unity. For example, the constitution still echoes some communist 
traditions in declarations that the Russian Federation is a social state that 
protects a worthy life, labor, health, and free development of the individual, 
family, social services, pensions, minimum wages, etc.'* All these statements, 
however, do not have a prescriptive character but are simply descriptions of 
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policies promoted by the state. In its postcommunist draft, as contrast, the 
constitution dropped the usual restrictions imposed on private property. It 
guarantees full protection to all forms of property, including ownership of 
land and natural resources.'*4 In this way, despite the reflections from com- 
munist times, the Yeltsin constitution avoided inconsistencies that in other 
constitutional drafts might block the development of market mechanisms. !%° 

As far as the distribution of power is concerned, the drafters initially at- 
tempted to duplicate the American system of checks and balances, but they 
ended up with a model that combines French and American features. The 
Russian president has a right to veto laws, which the French president lacks, 
and the right to dissolve parliament, which has not been vested in his Ameri- 
can counterpart. In contrast to the American president, the Russian president 
is not the head of state and government, but his power to control the executive 
is stronger than that of the French president. The new Russian constitution’s 
establishment of an immensely powerful presidency resulted not only from 
efforts to boost Yeltsin’s prerogative but from attempts to limit parliament’s 
power and governmental independence. The final product seems to reflect an 
actual balance of powers. While Soviet basic laws were designed to disguise 
the totalitarian core of the Soviet political system behind a facade of demo- 
cratic constitutional rhetoric, the Yeltsin constitution has been seen by some 
commentators as the sort of “autocratic shield” that might be used to protect 
the values of the young Russian democracy. Whether this constitutional de- 
velopment will enhance a drift toward new authoritarianism or toward de- 
mocracy depends on geopolitical circumstances, the genuineness of Yeltsin’s 
dedication to democratic mechanisms, and the personality of his successors. 
At one and the same time, Russia seems to be tired of all forms of dictator- 
ship and uncomfortable dealing with sophisticated democratic mechanisms. 
Hence, it is highly likely that this constitution may be well-suited to the transi- 
tory period from chaotic posttotalitarianism to mature democracy. If this 
proves true, Yeltsin’s basic law may become a prototype of a constitution with 
many features that might apply to several former Soviet republics. 


Fundamental Freedoms and Rights Under the New Constitution'** The Russian 
constitution provides that “all are equal before the law and the courts” and 
guarantees the “equality of human and civil rights and freedoms regardless 
of . . . race, nationality, language, [or] origin.” Moreover, the constitution 
prohibits “any forms of restriction of citizen’s rights on grounds of . . . racial, 
national, [or] linguistic . . . affiliation.”!3”7 With regard to hate speech, the 
constitution prohibits “propaganda or agitation exciting social, racial, na- 
tional or religious hatred [and] propaganda of social, racial, national, religious 
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or linguistic supremacy.”'** Despite these provisions, problems persist in 
Russia, especially those relating to the treatment of ethnic minorities. 

The Russian government has struggled to separate itself from the anti- 
Semitic views prevalent in the government during the Soviet era. As a result, 
the Jewish community in Russia has experienced expanded cultural and re- 
ligious freedoms. For example, an Israeli embassy was established in Mos- 
cow,!3? Jewish cultural groups, children’s camps, and youth groups have been 
started, and some synagogues have been returned!*° to the Jewish commu- 
nity.'4! Tankred Golenpolsky, editor of the Jewish Herald in Moscow, stated 
that “many Jews have received about everything they wanted in the former 
USSR .. . free travel . . . Jewish schools, Jewish culture, Jewish theater, now 
they have it. The Jews have received what they have been fighting for.” !42 

Anti-Semitism, however, is still a problem in Russia among the general 
population, even though it is no longer government-sanctioned. Public ex- 
pression of anti-Semitism has alarmed Russian Jews. In January 1994, after a 
Jewish emigration office in Russia was bombed, Mikhail Belkin, chairman of 
the Zionist Forum, stated that the group was “gravely concerned by growing 
anti-Semitic and nationalist sentiments.” !43 Pamyat is the most prominent of 
the anti-Semitic groups. Moreover, Pamyat’s newspaper is only one of many 
publications that espouse anti-Semitic and fascist ideas.'*4 Surprisingly, the 
leader of Pamyat, Dimity Vasiliyev, issued a statement in January 1994 de- 
nouncing the ultranationalist Vladimir Zhirinovsky of the Liberal Democratic 
Party, which as a result of the December 1993 parliamentary elections held 
one-seventh of the seats in the lower house. Referring to Zhirinovsky as a 
“racially impure Nazi and wind-up toy of the government, Vasiliyev main- 
tained “there are no links and can be no links between us and Zhirinovsky.”*4° 

Commentators also reported that in 1994 discrimination increased against 
people from the Caucasus and Central Asia. It has been observed that, 
“with wide public support, law enforcement authorities targeted dark- 
complexioned people for harassment, arrest, and deportation from urban 
centers. According to Russian human rights monitors, some were dragged 
from automobiles in traffic, harassed, extorted, and beaten in broad daylight 
on the streets.” 146 

The problems seem to be less acute as far as other ethnic groups are 
concerned. Russia is composed of 81 percent ethnic Russians and some 9 
percent ethnic minorities. No problems are apparent in the Russian govern- 
ment’s treatment of ethnic minorities, and members of ethnic minorities hold 
high government positions.'*” Ethnic minorities have, however, faced dis- 
crimination from the police and from ethnic Russians in Moscow, who, ac- 
cording to one poll, condone the eviction of non-Russians from the city. 
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Undoubtedly, the ramifications of such discrimination in Russia has an effect 
on Russians living in the various countries of the former Soviet Union.!*8 

The U.S. State Department has stated that “freedom of religion prospered 
in Russia in 1992.”!49 The enacted Russian constitution likewise provides for 
freedom of religion, which includes “the right to profess any religion. . . or not 
to profess any, and freely to choose, hold and disseminate religious and other 
convictions. . . .”15° 

Although the constitution grants religious freedom, obstacles persist to 
such freedom at the local level. According to the 1990 Soviet Law on Religion, 
religious groups must have at least ten members and must register with the 
local ministry of justice to be considered a legal entity and receive benefits. !>! 
Such benefits include the right to petition for the return of property confis- 
cated during the communist era,'*? access to the media, and the right of such 
groups to organize their own educational institutions.'>3 This registration 
requirement has allowed local authorities to hinder religious practices indi- 
rectly by such tactics as losing applications and delaying the review of applica- 
tions.!>4 Yet despite this registration requirement, the practice of religion in 
Russia has clearly expanded. Hundreds of new religious groups, as well as 
congregations inactive during the communist era, have registered with local 
authorities. '>> 

The Russian Orthodox church, after the lifting of religious restrictions, 
“returned to the mainstream of Russian daily life” with such events as the 
establishment of Orthodox Christmas as a national holiday. In 4992 the rela- 
tionship between the Russian Orthodox church and the Russian government 
was reinforced, which has led to the government imposing limits on non- 
Orthodox religious organizations. Moreover, local authorities have endorsed 
the Russian Orthodox church over other religions.!°° This federal and local 
sanctioning of the Russian Orthodox church has been to the clear detriment 
of other religions. For instance, it has become difficult for non-Orthodox 
religions to obtain property taken from them during the communist era.!>7 

Finally, even though disparity still exists between the Russian population 
and the number of religious facilities and clergy, 1992-94 were the years 
during which more and more churches were opened. Moreover, the ambiance 
of religion in Russia became more visible with such things as televised re- 
ligious services, public advertising of religion, street preaching in cities, and 
press coverage of religious issues. !>*§ 

Within the group of political freedoms, the rights most often commented 
on were those of assembly and association. To stage a public demonstration, 
organizers must seek permission of the local authorities ten days before an 
event, and the authorities must respond within five days.!°? Unauthorized 
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demonstrations are sometimes permitted; however, police may break up an 
unauthorized demonstration,'® or its organizers may be subject to civil or 
criminal penalties.'®! Nonetheless, the U.S. State Department reported that in 
1993 public demonstrations routinely occurred without the government in- 
tervening; they were generally peaceful and “commonplace.” It also was con- 
firmed that through 1993 and 1994 the authorities routinely issued permits for 
demonstrations, with the exception of a December 1994 gathering in Moscow 
during which the police briefly detained the participants for an “unauthorized 
protest against the bloodshed in Chechnya.” '®? 

With regard to political parties, the 1991 Soviet law on public organizations 
guaranteed the right to create political parties, the equality of all such parties, 
the right to voice political opinions and views, and the right to enter candi- 
dates in elections. These organizations were required to register with the 
ministry of justice; political parties had the added requirements of a 5,000- 
ruble fee and obtaining 5,000 supporting signatures. The law, however, pro- 
hibited organizations that call for “violent change in the constitutional system 
or groups subordinating the moral order.”'® In 1992 the U.S. State Depart- 
ment noted that three hundred political organizations, representing widely 
varied opinions, existed without the government intervening. '® 

As far as freedom of movement is concerned, the Russian constitution 
provides for “the right to travel freely”; one “may freely travel outside the 
Russian Federation” and “has the right to return without impediment.”'® In 
practice, however, these provisions have several restrictions. Modifying such 
freedom of travel, which is easier under the current system than during the 
communist era, movement into and out of Russia is regulated under the “Law 
on Entry and Exit,”!®° which went into force on January 1, 1993. The main 
restrictions under this law relate to whether a potential emigrant knows “state 
secrets” or has “court-imposed obligations.” In the case of “state secrets,” 
however, the restrictions are no longer applied arbitrarily and can be chal- 
lenged in a court.!®’ Thus, although Russia has signed the CSCE provisions for 
freedom of movement, it appears that the “refusnik problem” still remains. 
The U.S. government held a list of some fifty people who had not been 
permitted to emigrate for various reasons, including knowledge of state se- 
crets and “poor relatives” for whom the potential emigrant was purportedly 
responsible. '®8 

The U.S. State Department reported that “citizens were generally free to 
travel within” Russia, although adults must carry an internal passport when 
traveling.'®? The propiska (pass) system still regulates freedom of internal 
movement. Under the system, individuals are required to register their place 
of residence and in many cases to secure permits from authorities in major 
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cities to establish residence there.'”° Although this system is inconsistent with 
international law, it nonetheless is still in use. In July 1993 the government 
issued a new law that entered into force on October I, 1993. In the law’s 
provisions, instead of requesting permission to change an address, a citizen 
would be obliged only to notify the authorities of his new place of residence. 
Sul, it was reported that in larger cities, the propiska system was in operation 
and that it primarily affected people from the Caucasus and Central Asia.'7! 

The new Russian constitution provides for freedom of the press!’”? and 
freedom of speech,'”? and it prohibits censorship.'7* The U.S. State Depart- 
ment reported that “freedom of speech and press is widely respected.”!”> 
Moreover, the CSCE asserts that numerous “more or less independent news- 
papers, journals, and radio stations” operate in major cities.!7° However, re- 
strictions still prevent total freedom of speech and press. Although most 
newspapers and magazines are no longer subject to government control and 
the main obstacle facing them is financial,!’’ the fact that most printing 
presses and newspaper Offices are government-owned indicates that Russian 
print media remain subject to some governmental pressure.'”® On several 
occasions, Russian authorities have attempted to take action against the print 
media.'7? In 1994 the Russian government placed limits on Russian and for- 
eign press coverage of the war in Czechnya.!®° 

Much controversy exists over how much control the Russian parliament 
should have over the media. In 1992 the parliament, led by Speaker Khasbula- 
tov, attempted to introduce legislation that would set up an oversight commit- 
tee and allow parliament to essentially take over the pro-reform newspaper 
Izvestiya. The initiative was strongly resisted by President Yeltsin, the public, 
the liberal press, and democratic legislators. On October 20, 1992, however, 
parliament voted to assume Jzvestiya’s control.'8! In addition, Yeltsin on 
two occasions closed down part of the print media. The first attempt re- 
sulted from the August 1991 coup effort, after which Yeltsin temporarily shut 
down several Communist Party newspapers.!*? The second time, in October 
1993, Yeltsin suspended several opposition newspapers and refused to rein- 
state them, even after criticism from the West and from democrats in Russia. 
These newspapers represented nationalist, fascist, and communist views; 
they included Pravda, the pro-communist Sovietskaya Rosstya, the nationalis- 
tic newspaper Dyen, and the fascist paper Russian Order. Yeltsin also perma- 
nently terminated the television show 600 seconds.}8? 

The electronic media as of March 1992 was for the most part government- 
controlled. Radio and television stations were either government-owned or 
were broadcasting on government-owned transmitters. Ostankino and Rus- 
sian Television, both government-owned, were the two major stations that 
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telecast across Russia and to most member countries of the Commonwealth 
of Independent States. Yeltsin’s opponents have accused these television sta- 
tions of being biased. Some changes were noted in 1993-94, when privately 
financed Moscow television stations, such as NT V, TV 6, began to compete 
with state broadcasting. '*4 

With regard to freedom of speech, two anti-Semitic newspapers faced 
criminal charges for violating the Russian criminal code by “inciting national 
enmity.”!85 Moreover a Russian scientist, Vil Mirazyanov, was arrested and 
detained for allegedly disclosing state secrets. In September 1993, Miraz- 
yanov published an article disclosing that at his place of employment chemical 
weapons were being developed and tested in violation of an agreement be- 
tween the United States and the USSR.'*® Although Mirazyanov was released 
in November 1993, the charges against him have not been dropped.'*’ In 
the conclusions of their reports, several international organizations comment- 
ing on the protection of human rights in Russia raised concern that, with 
the country in the midst of political instability and economic crisis, respect 
for certain human rights might fall by the wayside. Freedom House, a politi- 
cally conservative international organization, publishes “Survey of Freedom,” 
which assesses and ranks the status of political rights and civil liberties in all 
countries, and considered Russia in 1993 to be “partly free” with a ranking 
between Thailand and Panama. Explaining this assessment, Freedom House 
pointed to Russia’s “folding down of civil liberties; fragility of the political 
system due to confrontation among the branches of authority; mounting 
crime... and mass corruption.”!** The U.S. State Department, in its annual 
report to the U.S. Congress on human rights practices in Russia, while noting 
the general respect in Russia for rights such as speech, press, assembly and 
association, religion, and travel, indicated that “in other areas . . . the protec- 
tion of human rights remained unevenly implemented.”!®? 

Affirming its commitment to protecting human rights, Russia replaced the 
Soviet Union in the CSCE on January 6, 1992, and notified the organization’s 
secretariat that the country “retains full responsibility for the commitments 
enshrined in the Final Act and all documents of the CSCE and would act in 
conformity with the provisions of those documents.” The CSCE staff, however, 
in a January 1993 report, “Human Rights and Democratization in the Newly 
Independent States of the Former Soviet Union,” noted that while Russia’s 
implementation of CSCE provisions is much better than that of the Soviet 
Union, “certain shortcomings remain.”!°° With growing nationalism, ethnic 
extremism,'*! and domestic pressure to reconstruct the Russian empire, these 
“shortcomings” may easily turn into serious violations of human rights, and 
Russia may again become the site of major ethnic and racial turbulence.!% 
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LITHUANIA 


Because of its preoccupation with internal political struggles, Russia was 
quickly outdistanced in constitutional works by smaller republics. First con- 
stitutional drafts were produced by Lithuania, Estonia, and Ukraine in 1991, 
with Belarus, Kirghizstan, and, more recently, Azerbaijan and Kazakhstan 
following suit. 

The creeping disintegration of the Soviet Union strengthened the dissident 
movement in Lithuania. Following the electoral victory of the Lithuanian 
Movement for Reconstruction (Sajudis) in March 1990 and a vivid public 
debate on the legitimacy of the Soviet annexation of the state, the new Lithua- 
nian parliament elected Vytautas Landsbergis as chairman of Sajudis. In that 
capacity, he issued a declaration of Lithuanian sovereignty on March II. 
Several attempts to regain Russian control over Lithuania failed, and the 
Soviet Union recognized Lithuania’s independence on September 6, 1991. A 
few days later, the United States and several European governments generally 
agreed with each other in separate statements. Finally, the establishment of 
the Commonwealth of Independent States on December 8, 1991, and the 
termination of the Soviet Union’s central organs at the end of that year, 
confirmed the split from Moscow of a newly restored independent state. 

The first draft of the constitution of the Republic of Lithuania was dated 
March 7, 1991, and was discussed at the first Lithuanian constitutional work- 
shop, attended by American participants, in Vilnius on January 21-25, 1992. 
The workshop was followed by the Lithuanian delegation’s visit to Wash- 
ington, D.C., March 1-6, 1992,'%? during which the second draft dated 
February 26, 1992, was analyzed. This draft was supplemented in May 1992 
by Lithuania’s draft court law.'** 

Despite strong encouragement from the West, the process of adopting a 
new Lithuanian constitution advanced slowly. The establishment of a formal 
presidency proved to be a major problem. A referendum held on May 23, 
1992, failed to support a constitutional amendment to a Provisional Basic 
Law (March I1, 1990) meant to bind the drafters of a final constitution. In 
fact, 69.5 percent of those voting were in favor, but only 57.5 percent of 
eligible voters turned out, thereby denying the referendum the necessary ap- 
proval of 50 percent of the entire electorate.!?> 

The question of presidential powers was put on the ballot in the parliamen- 
tary elections of October 25, 1992. The voters approved a new constitution 
that established presidential institutions, but Sajudis representatives, who 
helped prepare the draft, were defeated by the communists.!*° As a result of 
the February 14, 1993, presidential elections, Algirdas Brazauskas, Lithu- 
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ania’s former Communist Party chief, was elected president after receiving 
60.03 percent of the popular vote. On March 10, Brazauskas officially ap- 
pointed Aldolfas Slezevicius as prime minister. 

The Lithuanian constitution resulted from solid efforts by its drafters to 
introduce fundamental principles of Western constitutionalism such as sov- 
ereignty of the people, democratic and representative government, division of 
powers, and judicial review into the Lithuanian system. 

Compared with previous drafts, it was a more mature act.'9? The 1992 
draft established a parliamentary system and attempted to create checks and 
balances among the three branches of government. The whole concept of the 
division of powers, however, was designed halfheartedly. Although the draft 
provided that “full and absolute power may not be concentrated in any one 
State institution,” it also declared that the Seimas (the legislative organ) 
“is the supreme and sole organ of state power representing the Lithuanian 
Peaple?*}* 

The 1992 constitution introduced some changes. On the one hand, the 
drafters dropped explicit references to the theory of the separation of powers, 
the doctrine of checks and balances, and phrases prohibiting the concentra- 
tion of power in one organ. On the other hand, they also omitted the provision 
reserving sole and supreme power to the Seimas. The constitution in its most 
recent version stated: “In Lithuania, the powers of the State shall be exercised 
by the Seimas, the President of the Republic, and Government, and the Judi- 
ciary.”'9? In recognition that the powers should be well-balanced rather than 
equal, the drafters introduced the provision that “the scope of powers shall be 
defined by the Constitution.”?” In practice, it means that the legislative and 
controlling power of parliament is balanced by the dual executive system, with 
the president, directly elected by the people, sharing executive power with the 
government headed by the prime minister. 

Following the suggestions of Western commentators, the drafters of the 
final constitutions adjusted the prerogatives of the president.?°! The 1992 
draft vested the president with the right to veto legislation, although that veto 
could be overridden by two-thirds of the Seimas deputies. The president was, 
however, stripped of the power to dissolve the Seimas; he had only the right to 
form a provisional government for a period of six months “if the Seimas does 
not confirm two-thirds of all Ministers and does not approve the program of 
Government activities within 30 days of the nomination of the Prime Minis- 
ter, or if the Seimas expresses non-confidence in the Government within six 
months of its formation.”?° 

It also was clear that the early drafts tried to secure stability by adopting 
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such features of German constitutional institutions as the “constructive vote 
of no confidence” and “legislative emergency.”2° 

Still, the reason for the adoption of these institutions into the Lithuanian 
draft was vague. The Seimas lacked the right of the German Bundestag to 
elect, without presidential cooperation, the prime minister by an absolute 
majority. The president and the prime minister also lacked the power to 
dissolve the Seimas, which might alleviate a parliamentary impasse. A serious 
shortcoming of the Lithuanian arrangement was that on expiration of the 
provisional government’s six-month term, the president might not be able to 
resolve the stalemate.? 

The new constitution introduced significant changes into presidential 
powers. Today, the president can turn legislation back to the Seimas for re- 
consideration, but adoption of a bill questioned by the president requires only 
another round of voting.*°° The president’s issuance of decrees needs the 
countersignature of the prime minister, or a minister and ministers are exclu- 
sively responsible for decrees before the Seimas.?°° On one hand, the presi- 
dent was stripped of the power to appoint a provisional government in times 
of legislative crises, and, on the other, the new constitution vested in the 
president the right to dissolve the Seimas if it fails to decide on a new govern- 
ment program within thirty days of the program’s presentation, if the Seimas 
twice in succession disapproves a program within sixty days of its initial 
presentation, or if the Seimas expresses direct no-confidence in the govern- 
ment.?°’ If the president announces pre-term elections to the Seimas, the 
newly elected members may, within thirty days of the first session and, by a 
three-fifths vote of all members, announce a pre-term election of the presi- 
dent. If the president chooses to run in a new election, his candidacy is auto- 
matically registered. 

The president convenes the first session of the Seimas and may call extra- 
ordinary sessions. Together with the government, the president implements 
foreign policy. Diplomatic nominations require governmental countersigna- 
ture. Additionally, important treaties, such as those involving realignment 
of state borders, political and long-term economic cooperation with other 
countries, renunciation of force, stationing of armed forces in foreign states, 
and participation in international organizations must be submitted to the 
Seimas for ratification. 

The constitution provides that the president be elected for a five-year term 
on the basis of universal, equal, and direct suffrage by secret ballot. Candi- 
dates for the presidency must collect at least 20,000 voter signatures, and the 
voters must be citizens by birth, at least forty years old, and reside in Lithu- 
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ania for at least three years preceding the election. A president may serve for 
only two consecutive terms (ten years), and he may be removed from office by 
a three-fifths vote of Seimas members for a gross violation of the constitution, 
a breach of oath, or commitment of a felony. 

The government is composed of the prime minister and ministers, with the 
Seimas having the power to elect or reject the president’s proposed candidate 
for prime minister. The ministers, after nomination by the prime minister, 
are appointed by the president. Within fifteen days of his appointment, the 
prime minister should present the ministers and the expose to the Seimas. 
The Seimas may, additionally, approve or reject the government’s program 
(expose). 

The Seimas is authorized to supervise government activities. Seimas mem- 
bers have the constitutional right to submit inquiries to the prime minister, 
individual ministers, or heads of other state institutions by a request of one- 
fifth of all representatives. Persons at whom interpellations are directed must 
respond orally or in writing at a Seimas session. If the Seimas decides the 
response is unsatisfactory, it may, by majority vote, express no-confidence in 
that minister. The 1992 constitution provides that the government must re- 
sign if the Seimas rejects its program in two consecutive votes, or if the Seimas 
expresses by a majority vote a lack of confidence in it or in the prime minister. 

The 141 members of the Seimas are elected for four-year terms by univer- 
sal, equal, and direct suffrage by secret ballot. All citizens at least eighteen 
years of age and not legally declared incapable have the right to vote. Any 
citizen of Lithuania is eligible for nomination who is at least twenty-five years 
old on election day and has resided permanently in Lithuania. Members of 
the national defense service, the alternative service, the police, the internal 
affairs service, or individuals who have not completed a court-imposed sen- 
tence or been declared incapable by the court are ineligible. Nomination to 
run for office requires the signatures of a thousand citizens. Each national 
party list must include at least twenty candidates. A voter may be placed on 
only one national list, but he may also be a candidate in a single-member 
district. Parties may enter only one coalition. 

Candidates are required to make deposits equal to the average monthly 
wage per candidate. The deposits are forfeited if the candidate or party fails to 
win seats. The maximum campaign expenditure per candidate is the average 
of twenty monthly salaries; for parties, the maximum is two hundred monthly 
salaries. 

Elections for the Seimas are held in two tiers. During first-tier balloting, 
seventy-one members are elected from single-member districts. Several 
rounds of elections may be held until a candidate receives a majority of votes. 
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The second tier, which comprises seventy additional members, is based on a 
proportional “Droop quota” system. The system provides that to be elected, a 
candidate must reach one quota (quota = votes/seats + I) or, alternatively, 
have the highest number of votes when only two candidates remain for one 
seat. The Droop quota is counted for the constituency’s party list, and those 
candidates who obtain the quota are elected.7°8 The votes received by winning 
candidates above the quota are transferred to other candidates on the list. 
Electoral districts are set up by the central election committee and may not 
differ in total voting by more than 25 percent. 

The Seimas convenes annually for a spring session (March 10—June 30) 
and a fall session (September 10—December 23). A majority decision of dep- 
uties may extend sessions. Extraordinary sessions may be convened by the 
president or by a vote of at least one-third of the members. The Seimas 
recesses from June 30 to September 9 and from December 24 to March 9. 
Sittings of the Seimas are presided over by the chairperson or by the assistant 
chairperson, and in the first session following elections the oldest member 
opens the Seimas. 

The Seimas considers and enacts amendments to the constitution; enacts 
laws, imposes taxes and other obligatory payments, approves and supervises 
the implementation of the state budget, adopts resolutions for organizing 
referendums, announces presidential elections, forms state institutions, and 
appoints and dismisses the chief legislative officers. Besides having the right to 
approve the candidacies of would-be prime ministers and the right to monitor 
executive performance, the Seimas has the power to appoint judges to the 
constitutional and supreme courts, appoint and dismiss the state Controller 
and the board chairperson of the Bank of Lithuania, and form the central 
electoral committee. The Seimas additionally announces local government 
elections, establishes state awards, issues acts of amnesty, imposes direct ad- 
ministrative and martial law, declares states of emergency, announces mobili- 
zation, and adopts decisions to use the armed forces. 

Standing committees are appointed according to proportional representa- 
tion by parliamentary groups.*°? Although the constitution does not provide 
for committees to supervise government activities, committees do consider 
programs submitted by government and then present their conclusions to the 
Seimas. Committees may question members of the government, invite them 
to committee meetings, and initiate proceedings for their dismissal. Addi- 
tionally, committees consider reports on implementing the state budget. 

Parliamentary groups must have a minimum of three members, and new 
groups must notify the Speaker of the Seimas about the group’s establish- 
ment, its name, and the names of its members, spokesperson, and deputy 
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spokespersons. Then, within one week, the speaker must announce the for- 
mation of a new group.*!° 

The groups receive drafts, necessary documents, and other information, 
and they participate in establishing the assembly of spokespersons. Groups 
may suspend consideration of drafts, introduce amendments and modifica- 
tions, express their opinions in discussions, and present conclusions. Also, 
groups have the exclusive competence to discuss nominations for prime 
minister. 

Once elected, parliamentary members are exempt from performing na- 
tional defense duties. Members are immune from criminal prosecution, ar- 
rest, or any other form of restriction of personal freedom unless the Seimas 
consents to such action. Members may not be prosecuted for speeches or for 
votes in parliament, but they may be held liable for personal insult or slander. 
Questions of members’ ethical conduct are considered by the commission on 
ethics and procedure. 

The minimum threshold for a party to secure representation is 4 percent of 
the total vote.?!! Lithuanian citizens may freely form political parties, provid- 
ing that those parties do not contradict the constitution or laws. The Com- 
munist Party of Lithuania was the only party banned in the country on 
August 22, 1991. The reformist faction of the Communist Party became the 
Democratic Labor Party (DLP), after which the 1992 election held a majority 
of seventy-three seats in the Seimas. The Sajudis (Lithuanian Movement for 
Reconstruction) was founded in 1988 and governed Lithuania under the 
presidency of its chairman, Vytautas Landsbergis, in the early 1990s. The 
party in 1992 held thirty parliamentary seats. The Lithuanian Christian 
Democratic Party (CDP) was founded in 1905 and was reestablished in 1989. 
The cpp gained representation in the Seimas in the 1992 elections and has 
eighteen seats. The Social Democratic Party (SDP), established in 1986 and 
once dissolved by the communists, was reestablished in 1989 and is repre- 
sented by eight deputies. The remaining twelve seats are divided among 
smaller political groups of which the strongest, the Polish Union, holds four 
seats. 

The right of introducing legislation lies with members of the Seimas, the 
president, and the government. The citizens of the republic may initiate 
a piece of legislation with the support of 50,000 eligible voters. Laws are 
adopted if a majority of members participating in the vote approve. Constitu- 
tional laws are adopted if more than half the members approve; they are 
amended by at least a three-fifths majority of all members. 

The list of laws with constitutional status is established by the Seimas after 
a three-fifths vote of all members. The constitution may be amended when 
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proposals are submitted to the Seimas by at least one-fourth of its members, 
or by at least 300,000 voters. With the exception of article 1 of the constitu- 
tion, which describes the state as an independent democratic republic and 
may be amended only by three-fourths or more of the participants in a refer- 
endum, other amendments are decided on by the Seimas. To decide, the 
Seimas must vote twice, with at least three months between each vote; each 
time, the required majority is at least two-thirds of the deputies. A rejected 
amendment cannot be resubmitted for one year. 

Within ten days after receiving an approved law from the Seimas, the 
president will either sign it or refer it back to the Seimas with reasons for 
reconsideration. While the president may delay the process of implementing a 
law, he may not block it entirely. If a law is neither signed by the president nor 
referred back within ten days, the law will be signed by the Seimas chairper- 
son and will be deemed effective. The Seimas may reconsider and enact laws 
referred back by the president, or it may accept the amendments and supple- 
ments suggested by the president when a majority of its members vote affir- 
matively. The president must sign the law within three days after it is again 
endorsed by the Seimas. The president cannot resubmit to the Seimas an 
adopted law regarding a constitutional amendment. This category of law 
must be signed within five days, or it will be signed and made effective by the 
Seimas chairperson. 

The completely restructured judicial system, drawn partially from the ex- 
perience gained during twenty years of Lithuanian independence and par- 
tially from the experience of other legal systems, shows the drafters’ clear 
intention to insure an independent judiciary. The constitution also provides 
for establishment of the constitutional court, although the court’s structure 
and functions were clarified by a separate law of February 3, 1993, according 
to which the chairman of the supreme court, the chairman of the Seimas, 
and the president each appoint three justices subject to confirmation by the 
Seimas. In mid-March 1993 the last three constitutional court justices were 
approved.?!2 

The Lithuanian constitution follows a centralized, or concentrated, model 
of review, which reserves the right to control decisions on the constitutionality 
of laws to a single judicial organ. The draft provides that the Lithuanian 
constitutional court would review presidential decrees, governmental direc- 
tives and resolutions, and statutes adopted by parliament. When asked to do 
so by parliament, the court would consider violations of electoral law, the 
constitutionality of international agreements, and the president’s capacity to 
continue his tenure. The court also would present opinions concerning con- 
stitutional compliance of impeachment proceedings.*!4 
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The drafters of the 1992 Lithuanian constitution received wide praise from 
Western commentators for their attempts to correct major inconsistencies in 
earlier drafts. They borrowed less from the German model of “a chancellor’s 
democracy” and copied more from classic parliamentary systems with con- 
trolling legislatures, presidents playing roles as senior statesmen, and govern- 
ments responsible to parliaments. As a result, the system of state governance 
established by the new constitution seems to be well-balanced and well-suited 
to Lithuania’s political needs and democratic traditions. 


Human Rights in Lithuania Of the three Baltic countries, Lithuania currently 
has perhaps the best track record on human rights. Both Estonia and Latvia, 
with their substantial numbers of ethnic minorities, face allegations of human 
rights’ violations regarding language and citizenship laws that result from the 
status of ethnic Russians and Russian-speaking minorities.?!4 Lithuania, with 
its relatively small population, has faced few such problems.?!> 

In May 1993, Lithuania became a member of the Council of Europe. After 
the Lithuanian constitutional court ruled on the compatibility of the Euro- 
pean Convention on Human Rights and the Lithuanian constitution, the 
Seimas ratified the convention with fourth, seventh, and eleventh proto- 
cols.2!© However, Lithuania did not ratify protocol 1 because the country’s 
policy of prohibiting foreigners from purchasing land still contradicted the 
protocol’s guaranteed protection of property rights. The Seimas also refused 
to ratify protocol 6, which abolished capital punishment, the penalty provided 
for by article 105 of the Lithuanian penal code.?'’ No limitations of free 
speech were placed on broadcasting and publications, except in matters of 
national security. On the debit side, sporadic allegations have been raised by 
media affiliated with opposition groups that the progovernment press was 
permitted greater “access to government officials and official information.”?'* 

Freedom of peaceful assembly and association were provided for in 
both the constitution and the 1990 Basic Law, the only qualification being 
that groups notify local authorities before holding a demonstration. In 1992 
through 1994 numbers of public meetings and demonstrations took place in 
Lithuania, representing such interests as right-wing groups, blue-collar work- 
ers, and the Polish ethnic minority. The Moscow-backed Communist Party, 
however, was banned by the Lithuanian parliament after the party backed the 
January 1991 military crackdown, the August 1991 coup attempt in Moscow, 
and other organizations affiliated with the Soviet occupation.?!® 

Since the fall of communism no restraints were placed on freedom of 
religion in Lithuania. Moreover, “no state religion” is sanctioned by the gov- 
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ernment. The government also has strongly opposed any manifestation of 
anti-Semitism.?7° 

Lithuania citizenship is granted under the citizenship law of December 11, 
1991, to those who were born in Lithuania, to citizens of Lithuania before the 
Soviet occupation in 1940, and to those granted citizenship under the law 
enacted before the December 1991 legislation.??! All others may seek natural- 
ization by passing an examination on the Lithuanian language, residing in 
Lithuania for ten years, having a permanent means of income, and renounc- 
ing their former citizenship. In addition, under the Lithuanian-Russian agree- 
ment of July 29, 1991, more than 90 percent of ethnic minorities were ac- 
corded Lithuanian citizenship as of that date.??? 

Several ethnic minorities have alleged discrimination associated with im- 
plementing the language law in Lithuania.??? Moreover, strained relations 
have arisen between Lithuanian authorities and the large ethnic Polish com- 
munity residing in the country’s southeastern region. Nonetheless, ethnic 
minorities can be educated in their native languages; radio and television 
programs are in various languages; and many publications are in both Rus- 
sian and Polish.?*4 In 1994, five private radio stations were in operation, in- 
cluding one that broadcast in Polish.*° 

The U.S. State Department in its annual report to Congress on human 
rights positively assessed the situation in Lithuania, stating that “freedom of 
speech, press, assembly, association, and religion are provided in law and 
respected in practice.”’?76 


ESTONIA 


Untl World War I, despite repeated claims for autonomy, Estonians remained 
under Russian domination. Independent Estonia was established during the 
Great Russian Revolution and was officially recognized by the Russian- 
German Treaty of Brest-Litovsk on March 3, 1918. Also recognized by the 
major Western states, it joined the League of Nations in 1921. 

Estonia adopted three constitutions in the interwar period. The first demo- 
cratic constitution of June 1918 was followed by the authoritarian constitution 
of March 1934. The second constitution created a legal framework for the 
dictatorship of Konstantin Pats. In 1938 a new constitution introduced a 
presidential system and established a bicameral parliament. 

Estonia survived as an independent political entity until 1940 when, under 
Russian tutelage, the Estonian Soviet Socialist Republic was proclaimed. Es- 
tonian territory was invaded by the Germans in July 1941 and remained under 
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their occupation as part of the Ostland until September 1944 when the Ger- 
man army was forced out by the Russian offensive. After some attempts to 
reestablish Estonia as an independent country, it was reclaimed by the Soviets 
and remained within the Soviet federation until October 1989, when the Con- 
gress of the Estonian Popular Front voted to restore Estonian independence. 
In November 1989 the Estonian supreme soviet decided to annul its pre- 
decessor’s 1940 decision to join the Soviet Union. After some attempts to 
invalidate this declaration as an alleged violation of the Soviet constitution of 
1977, Estonia’s independence was finally recognized in August 1991 by sev- 
eral European countries and on September 6 by the state council of the Soviet 
Union. 

The unsuccessful referendum in Lithuania left it behind neighboring Es- 
tonia in completing the constitutional process. Estonia declared its indepen- 
dence in March 1990 and fully separated from Moscow on August 20, 1990, 
after the coup attempt in Russia.**”? Shortly afterward, a commission was 
formed to draft a new constitution. Called the constituent assembly, it was 
composed of thirty members of the supreme council (the former supreme 
soviet of Estonia) and thirty members from the congress of Estonia (an in- 
terim independent quasi-parliament).?78 The assembly considered four drafts 
and discussed the possibility of using Estonia’s 1938 constitution as a model 
for a new basic law.??? As the former Soviet Union’s other republics, the 
drafters’ attention focused on two major problems: the limits of presidential 
power and the method of electing the president. After the initial rejection of 
two drafts that clearly favored the presidential system, the assembly focused 
on a proposal of the Estonian National Independence Party (ENIP) to reacti- 
vate the 1938 constitution; it also keyed on two new drafts, one prepared by 
the former Estonian minister of justice, Juri Raidla, and the other by the 
assembly’s drafting committee led by Juri Adams.?*° The 1938 constitution 
generated some attention as it provided for parliamentary election of the 
president, the model favored by the assembly. Under pressure from that part 
of the population which favored election of the president directly by the peo- 
ple, the assembly compromised. It decided that the first president would be 
pepularly elected, but his followers would be elected by parliament.??! The 
debate on the model of the presidential election showed that the assembly 
clearly favored a parliamentary system. In the end, all drafts proposing strong 
presidential power, including the draft based on the 1938 constitution, were 
rejected.?32 The assembly decided to put before the electorate a modified draft 
by Juri Adams, which envisaged Estonia as a parliamentary republic. 

A month before the draft constitution was submitted to the referendum, it 
was strongly attacked by a group known as Restitution, led by Endel Lipp- 
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maa, Johannes Kass, and Juri Estam, all of whom favored an adoption of the 
1938 constitution. For a short time it looked as if the Estonian constitu- 
tion might share the fate of the Lithuanian draft. Nonetheless, the draft was 
adopted after a national referendum on June 28, 1992. About two-thirds of 
eligible voters cast ballots, with more than 91 percent accepting the draft.?74 
The adopted constitution, the first one accepted by a former Soviet republic, 
took effect on July 4, 1992.734 

The current constitutional rules on presidential elections are complicated. 
They provide for three possible rounds of elections in the Riigikogu (a newly 
created 101-member legislative assembly) and two rounds in the electoral 
assembly. Candidates for president can be nominated by at least one-fifth of 
the deputies. The candidates must be at least forty years old and Estonian 
citizens by birth. To be elected in one of the first three rounds, a candidate 
must receive two-thirds of the votes of all deputies. If the president is not 
elected in the first round, new candidates may be nominated for the second. In 
the third round, only the two leading candidates remain. If neither receives 
two-thirds of the total vote, a fourth round is held within one month by the 
electoral assembly, which consists of members of the Riigikogu and represen- 
tatives of local governments. The two leading candidates taking part in the 
Rugikogu elections can be joined at this stage by other candidates nominated 
by at least twenty-one assembly members. To be elected in the fourth round, a 
candidate requires support from a majority of electoral assembly members. If 
a president is not elected in the fourth round, then the fifth round, held the 
same day, will elect one with a plurality of votes.?° 

The presidential prerogatives remained a hot issue during the legislative 
and presidential elections on September 20, 1992. Direct presidential elec- 
tions did not result in a majority of votes for any of the four participating 
candidates. As a result, the next round of elections was held in the Riigikogu. 
Two candidates ran in the second round: Arnold Ruutel, leader of the Secure 
Home Alliance and chairman of the former parliament (the supreme coun- 
cil), and Lennart Meri, a former minister of foreign affairs who was sup- 
ported by Isamaa (Pro Patria or Fatherland), the leading party. Meri was 
elected by 59 votes to 31. In October the president nominated a coalition 
government led by Prime. Minister Mart Laar. 

The president, as head of state, has functions typical of counterparts in 
Western European parliamentary republics—notably, the role of arbiter in 
interparty disputes and a representative of the state in international relations. 
Within limits, the president performs legislative functions. He has the right to 
initiate constitutional amendments and issue decrees. Presidential decrees 
cannot, however, affect the constitution or any laws implementing it.?*° De- 
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crees may be issued only if the Riigikogu cannot convene, and they must be 
cosigned by the chairman of the Riigikogu and the prime minister and sub- 
mitted to the parliament for approval or rejection in a timely manner. The 
president may delay the promulgation of laws for fourteen days if he requests 
reconsideration of a statute or asks the state court to review its constitu- 
tionality. If the Riigikogu reaffirms a law returned for reconsideration, or if the 
state court rules that it is constitutional, the president must promulgate the 
law.234 

The president is constitutionally liable and can be held criminally liable on 
a motion of the ombudsmen and on the decision of a majority of Riigikogu 
members.”*® In turn, the ombudsmen can be charged with a legal offense on 
the proposal of the president and with the Riigikogu’s consent. The ombuds- 
man is an independent official, appointed for seven years by the Riigikogu, on 
the president’s recommendation. Ombudsmen investigate violations of con- 
stitutional rights and liberties and oversee the constitutionality and legality of 
legislative and executive actions. 

Supreme legislative power is vested in the Riigikogu, a 101-member uni- 
cameral parliament.??? The law on elections provides for two tiers based on a 
proportional system.?4° The lower tier comprises twelve multimember dis- 
tricts with seats allocated pursuant to the Hare formula.**! To win a seat in 
parliament, it is necessary to get a “one” quota (quota = votes/seats). The 
upper tier is composed of one nationwide, multimember district with seats 
allocated pursuant to the d’Hondt system, which is the highest average system 
favoring large parties.*4? The threshold for parties to introduce representa- 
tives was set at § percent. 

All citizens eighteen years of age and older, and who are not disqualified by 
a court decision, have the right to vote. Citizens who are twenty-one years old 
and have the right to vote are eligible to run for the Rugikogu. Parties may 
present only a single list of candidates. Candidates presented on the district 
lists for the first tier must be included on the national list. A party may not be 
required to meet the national list’s 5 percent threshold if three of its candidates 
gain seats in the territorial districts.247 A deputy is not bound by constituent 
instructions, and the deputy cannot hold any other governmental positions. 

Regulations governing the Riigikogu are the Law on the Ruigikogu Stand- 
ing Orders and the Law on Riigikogu Procedure. The Riigikogu adopts laws, 
elects the president, decides on the conducting of referenda, ratifies and re- 
jects foreign treaties, authorizes the candidate for prime minister to form a 
government, and makes major governmental appointments. Additionally, it 
has the power to appoint (on the proposal of the president) the chairman of 
the national court. 
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Members of the Riugikogu may form factions consisting of at least six 
members, but each member may belong to only one such faction. Member 
affiliations are decided by the faction. A member may resign from a faction by 
application or by the faction’s decision. Each faction is registered in the board 
of the Riigikogu, and each elects its own chairmen and vice chairmen.?*4 

Members of the Riigikogu are immune from criminal prosecutions unless 
the prosecution is proposed by the ombudsman and is approved by a majority 
of members. The authority of a member terminates with a criminal convic- 
tion. Members are not obliged to serve in the national defense forces.?*5 

Parliament is in session from the second Monday of January through the 
third Thursday of June, and from the second Monday of September through 
the third Thursday of December. Extraordinary sessions of parliament may 
be called on the command of the president of the republic, the government, or 
at least one-fifth of the members of parliament. Initiation of law may be 
proposed by members of the Ruigikogu, its factions, or the government of the 
republic.**° The president or a group of one-fifth of the deputies may propose 
constitutional amendments. Majority approval by members of parliament on 
two separate votes is required to change the constitution. Amendments also 
may be made through referenda, but three-fifths of the parliament members 
must first approve the initiative. A debate is declared open for discussing any 
item on the agenda. After the debate ends, each faction may take the floor for 
three-minute summaries. The final wording of a bill, if a faction so demands, 
must be distributed to all Riigikogu members. The first reading of a draft law 
is not followed by a vote if the committee responsible for the draft consents 
and if other factions have not submitted proposals to reject the bill. After a 
second reading, amendments may be presented by a faction or by a standing 
committee. A proposal to subject a draft to a third reading may be made by 
the committee that drafted it, a faction, or a member of the Rugikogu. During 
the third reading, only an authorized representative of each faction or the 
standing committee itself may make comments. 

The adoption of more important laws listed in the constitution requires a 
majority vote of all deputies. These laws concern citizenship; elections; pro- 
cedure in the Riigikogu; the remuneration of the president and the deputies; 
the government; court proceedings against the president and the members of 
government; cultural autonomy for minorities; the state budget and domestic 
loans; state financial obligations; states of emergency; and peacetime and 
wartime national defense. All other legal acts of the Rugikogu require a simple 
majority of affirmative votes. 

The ombudsman is charged with monitoring whether legal acts of the 
Rugikogu accord with the constitution. If the ombudsman decides the reg- 
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ulations or laws completely or partially contradict the constitution, he or she 
will propose that the Riigikogu make the law or regulation in agreement with 
the boundaries of constitutionality within twenty days. If the Riigikogu does 
not take such action, the Ombudsman will propose to the national Court that 
the regulation or law be declared null and void.74” 

The Riigikogu has the authority to adopt the state budget and approve the 
report on its implementation. A budget is approved for all state incomes and 
expenditures each year, following a government-submitted draft budget. If 
the parliament fails to approve a budget two months from the start of the 
budget year, the president may call special elections. 

Also, if the parliament fails to select a prime minister, the president may 
dissolve it and call new elections. The parliament will be dissolved after four 
failed attempts to form a government. The president must declare early elec- 
tions if a referendum vote initiated by the parliament fails. 

The parliament by a majority ballot may vote the government down in a 
no-confidence action.*4* The vote may result through a written motion by 
one-fifth of the members. In response to a no-confidence vote, the president 
at the government’s suggestion has the option of dissolving parliament and 
holding a new election. 

Throughout 1993 the relationship deteriorated between the Estonian pres- 
ident, parliament, and coalition government. As a result, on May 5, 1993, the 
Riigikogu passed a law regulating relations between the president and parlia- 
ment. Under the new law, the national court is empowered to use court pro- 
cedures to supervise the president and parliament. For example, if an issue is 
whether the president should sign a law, and the court finds that the law is 
contrary to the constitution, the president must abide by the court’s decision. 
In early 1994 the crisis became more serious when President Meri attempted 
to block governmental reshuffling recommended by the prime minister. Dur- 
ing several Riigikogu sessions, debate occurred on whether constitutional 
provisions and presidential powers would require adoption of a new law, “On 
Order of the Work of the President.” The tensions resulted in the early dis- 
solution of the first Riigikogu and the new election held on March 5, 1995.74? 
The election brought victory to the left-of-center alliance of two parties, the 
Coalition Party led by former Prime Minister Tiit Vahi and the Rural Union 
by Arnold Ruutel. The coalition got 32 percent of the vote and 41 seats in the 
10I-seat Rugikogu.?°° 

The court system is composed of rural and city courts, district courts, and 
the national court. The constitution provides that all courts should refrain 
from applying laws or legal measures that conflict with the constitution, a 
provision that gives all courts the right to declare acts unconstitutional. ‘The 
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challenged act is automatically appealed to the constitutional review chamber 
of the national court, which is composed of seventeen justices, five of whom 
sit on the constitutional review chamber. If the chamber agrees with the lower 
court’s decision, the challenged act is recognized as “null and void.”?5! 


Human Rights Record For the most part the human rights situation in Estonia 
accords with international standards. The most contentious issue in the area 
of human rights, however, has been the status of ethnic Russians and the 
Russian-speaking minority?°? in light of the Law on Citizenship, which was 
reenacted in February 1992. 

Currently, Russians comprise some 40 percent of the Estonian popula- 
tion—475,000 of a total population of 1.5 million.2°? The majority of those 
Russians moved to Estonia during the Soviet occupation. Since the Soviet 
invasion and occupation, relations between the Estonians and Russians have 
been strained, a problem aggravated by the Russian influx during those 
years.*>4 

The Law on Citizenship, based on a law originally enacted in 1938, before 
the Soviet invasion, and reinstated on February 28, 1992, lists requirements 
for attaining Estonian citizenship. Basically, the reinstating of this law denied 
automatic citizenship as well as voting rights to the Russian-speaking minor- 
ity. According to the law, Estonia citizenship was granted only to those who 
were citizens before June 16, 1940, as well as their direct descendants and to 
those who “provide particularly valuable service to the national defense or 
society of the Republic of Estonia or who are widely known for their talents, 
knowledge or work.”?°> 

The Law on Citizenship does, however, provide relatively liberal require- 
ments for naturalizing those who moved to Estonia after 1940. To become 
naturalized citizens, the following criteria were required: (1) residency in 
Estonia for two years, as of March 30, 1991, the day that Estonia declared its 
independence, (2) the ability to speak the Estonian language, and (3) a pledge 
of loyalty to Estonia. Additionally, the law prohibited naturalizing of (1) for- 
eign military personnel, (2) USSR security and intelligence personnel, (3) 
those without a legal means for obtaining an income, and (4) criminals.7°° 

The Law on Citizenship’s language requirement has caused much conster- 
nation within the Russian-speaking community. No formal levels of required 
proficiency have been specified for naturalization. Rumors have indicated 
that anyone seeking to naturalize has to know at least 1,500 words in Estonian. 
Such a proposal is especially troubling to members of the Russian-speaking 
minority who profess to have no feasible method for learning Estonian or to 
the older population who have spoken only Russian during their entire lives. 
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One ramification of the reinstated citizenship law was denial to the Russian- 
speaking minority of the chance to vote in the parliamentary and presidential 
elections of September 1992. In addition to the requirements for naturaliza- 
tion, ethnic minorities seeking citizenship had to wait an additional year, and it 
was during this year that elections were held.”°’ Thus, those denied the vote in 
1992 were to be permitted to vote in the parliamentary elections of 1995.75® 
The CscE delegation noted that even though Russians were denied the oppor- 
tunity to vote, they exhibited no violence or hostility and made no attempts to 
impede the election by staging demonstrations.*°? Some Russians, the CSCE 
delegation noted, were embittered by “the denial of citizenship and disen- 
franchisement.”?©° On the other hand, the majority of Russians interviewed, 
according to the CSCE delegation, seemed more concerned with long-term 
ramifications of being denied citizenship and the implications it could have on 
their social and economic rights. Russians fear that along with the denial of 
citizenship, their economic rights will be curtailed, leading them to worry 
about employment, rising prices, and land ownership.*°! A Russian citizen- 
ship movement has taken place in Estonia under which some 14,000 Russians 
have signed onto the Russian citizenship law and thereby invoked paragraph 
five of that law, which requires Russia to protect its citizens living abroad.?°? 

The “Russian question” is at the forefront of Estonia’s problems, an issue 
that must be resolved by the newly elected parliament. Perhaps the CSCE 
explained the current situation best, stating, “Estonia cannot create a modern, 
democratic country, achieve political stability and develop good, cooperative 
relations with neighboring Russia without addressing the Russian question. 
Actual resolution of the problem might take a long time, but there is much that 
Estonia can do in the short term to facilitate integration of its Russian minor- 
ity.’26? On the Estonians’ part, the government must take further steps to 
assure the Russian minority of economic and political rights, provide pro- 
grams to teach Estonian to nonspeakers, and generally work to further the 
minority’s integration. The CScE noted that “while Estonia must try to inte- 
grate its Russian minority, the Russians must come to grips with the changed 
situation and make some fundamental decisions.”?® Primarily, they need to 
decide whether they indeed want to become full-fledged Estonian citizens. 

In regard to speech and a free press, the U.S. State Department noted in 
1993 that while “Estonians legally enjoy wide and constitutionally guaranteed 
freedom of speech,” the Estonian media are “relatively restrained in prac- 
tice.”65 Nonetheless, the media do, in fact speak out against the government, 
with no indication that such expressions are subject to penalties or even 
threats of punishment. Furthermore, even though the state still controls news- 
print, printing facilities, and distribution, no evidence indicates that it has 
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wielded its authority to put pressure on the media.7©° The growing activity of 
private media was admitted in 1995 by the U.S. State Department, which 
reported that “state broadcast media, including one nationwide television 
channel, continue to receive large subsidies, but there are several independent 
television and radio stations.”?°” On overall evaluation, the State Department 
concluded that not only does the law in Estonia provide for freedom of assem- 
bly, freedom of conscience and exercise of religion, and free movement inside 
and outside the country, but these freedoms are, in fact, respected.?°* 


UKRAINE 


After centuries of colonial anonymity [Adrian Karatnycky has written], Ukraine is 
finally making its mark on world affairs. Although relegated to secondary status by the 
West, Ukraine is rapidly emerging as a forceful and important actor in defining the 
contours of post-Soviet Europe. Russia and its President, Boris Yeltsin, may have 
taken the lead in defeating the August 1991 putsch and the Soviet Communist Party. 
But it was Ukraine, led by President Leonid Kravchuk, that ultimately provoked the 
unraveling of the Soviet empire; Ukraine’s refusal to sign Mikhail Gorbachev’s union 
treaty precipitated the collapse of the USSR and the creation of the new Common- 
wealth of Independent States.?° 


The drafting of a new constitution in Ukraine began shortly after the 
December I, 1991, referendum, in which 90 percent of the population voted 
for independence. The working group of parliament’s constitutional commis- 
sion, headed by Leonid Yuzkov, prepared two drafts in January and June 
1992. The second draft was submitted to the evaluation of a CEELI group of 
experts, and the CEELI report was forwarded to Kiev on July 14, 1992.?7° In 
the spring of 1993 the constitutional commission prepared a revised draft of a 
new basic law, which, after much debate, was returned to the working group 
for further changes.?7! The commission meeting on May 3, 1993, was again 
inconclusive as the draft generated a great deal of criticism, primarily from the 
commission chairman, Leonid Kravchuk.?7? On May 17, 1993, the commis- 
sion met again and decided that the draft constitution would be submitted to 
parliament by mid-June. After much debate, the commission resolved all 
issues, including those of cultural identity, forms of state management, and 
Ukraine’s territorial organization; the commission then directed the working 
group to prepare a final version in accord with discussions.*7? 

Ukraine’s constitution-making process seemed on the right track again. At 
an international symposium on Ukraine’s draft constitution, which opened 
June 20, 1993, President Kravchuk praised the new draft, stating that it is “in 
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accordance with the interests of the individual, democracy and the strength- 
ening of statehood.”?”4 In the summer of 1993, however, adoption of the 
constitution was further delayed as seven Ukrainian political parties de- 
manded that a constitutional assembly be convened and parliament resolved 
that issues of a state system and form of state government would be put to a 
referendum.?’> 

The draft,” which contains 258 articles, exceeds the length of constitu- 
tional texts in other former Soviet republics by one-third. It provides specific 
regulations, among others, for the national anthem (article 253), the state flag 
(252), professional and amateur arts (93), ecological safety (79-83), or pro- 
tection of the family (84-88). The drafters intended to give the constitution 
some rigidity by disallowing amendments directed against independence and 
territorial integrity, by additions restricting forms of property and human 
rights, and by providing for an all-Ukrainian referendum on amendments 
proposed by no fewer than 2 million electors.*”’ The detailed character of the 
draft, on the other hand, seems to encourage frequent amendments, which 
may diminish public respect for the constitution. Commentators observed 
that the draft seems to prescribe both too much and too little, and they sug- 
gested that minor problems should be subject to statutory control.?7* 

The draft’s introductory chapter on general principles of the constitutional 
system portrays Ukraine as “a democratic, social state which adheres [its] 
activity with the rule of law.”?”? It provides a solid framework for a representa- 
tive government, although it also recognizes the importance of direct democ- 
racy. Article 115 of the draft states that “the people exercise state power 
through nationwide voting (referenda), elections and through the system of 
state bodies.”?8° Article 116 explains, expresis verbis, that “an all-Ukrainian 
referendum is the constitutional means of direct approval by the people of 
Ukraine of laws and other state decisions.” 

It must be observed with satisfaction that the drafters placed the concept of 
limited government among the essential foundations of democratic govern- 
ment.*! The draft provides that citizens can exercise their rights in the sphere 
“which is not prohibited by law” but that state bodies operate only within an 
area determined by law, meaning they must have a clear legal basis for their 
actions.?8? 

Departing from the socialist tradition, the draft constitution clearly recog- 
nizes the principle of the division of powers. Legislative power in Ukraine is 
vested in the national assembly, whose bicameral structure can hardly be 
explained in light of either Ukraine as a unitarian state or the Ukrainian 
constitutional tradition. Bicameralism, in fact, might undermine the effective- 
ness of the legislative system. Executive power is vested in the president, who 
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is both head of state and head of government. The drafters clearly intended to 
incorporate some elements of the American presidential system into the con- 
stitution. Elected directly by the people, the president of Ukraine “carries out 
the general leadership of the Cabinet of Ministers of Ukraine and directs its 
executive activities.”283 The president may issue decrees and orders that re- 
quire no ministerial countersignatures. He is commander-in-chief of the 
armed forces, and he has a suspensive (deferring) veto, which can be overrid- 
den by two-thirds of the total number of members of each house, as deter- 
mined by the constitution. The prime minister is only a deputy to the presi- 
dent and is “subordinated and accountable” to him. In addition, the president 
may annul acts of ministers and heads of central and local bodies of executive 
power. The president submits candidates for the post of prime minister to the 
national assembly, and the president also has the authority to propose the 
prime minister’s dismissal. 

The executive and the legislature are separate and independent. To termi- 
nate the president’s tenure before his five-year term expires, the assembly 
must impeach the president. As opposed to the American system, in Ukraine 
the people may be called to decide directly on termination of the president’s 
powers or the assembly’s dissolution. The assembly must decide by at least 
two-thirds of each house to hold a referendum on terminating the president’s 
powers. The president cannot dissolve the national assembly, except in situa- 
tions where the assembly has initiated an all-Ukrainian referendum on the 
termination of presidential powers and when, in the result of the vote, the 
people have expressed their confidence in him.?* 

The draft still has some ambiguities. For one, the prime minister’s role is 
not well-defined. This post, being a concession toward the parliamentary 
system, seems halfheartedly crafted. Also, provisions for presidential elections 
are vague. The draft seems to provide for a majority vote to elect a president; it 
does not explain, however, what happens if a majority of the electorate fails to 
vote or the vote is split among candidates. Commentators have suggested that 
to lessen the danger of rule by a person acceptable only to a small majority, 
Ukraine might wish to consider amending the draft constitution to provide for 
runoff elections.?®> 

The judiciary consists of the common courts, economic courts, and the 
constitutional court.?8© The system still shows some features traditionally 
attributed to a socialist model. The existence of special economic courts, 
which in a socialist state handled disputes between state enterprises, state 
farms, and cooperatives, and operated more like courts of arbitration than 
regular courts, confirms that the drafters still anticipate state administration 
of vast public properties.?8” The draft, however, does not provide for special 
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administrative courts. The right to hear cases regarding illegal actions of state 
administrators and officials is vested in regular courts (courts of general juris- 
diction).78* This system, introduced in most socialist countries in the 1950s, 
has never worked properly. The judges of regular courts, well-trained to fol- 
low the codes, hardly can offer a policy-minded analysis of administrative 
decisions. In some former socialist countries, notably Poland, judicial review 
of administrative acts has been taken over by a network of special administra- 
tive courts. 

The constitutional court is fashioned on the German model of mixed (ab- 
stract and concrete) constitutional review.*®? Articles 243 and 244 of the draft 
grant to the court abstract judicial review and the power to review the com- 
patibility of laws, presidential decrees, and international agreements, as well 
as acts and actions of the central and local legislative and executive bodies. 
The court institutes the review when asked to do so by the highest state 
officials and at least one-fifth of the members of parliament.?”° Review by the 
constitutional court may also take a “concrete” form and be initiated in con- 
nection with regular judicial proceedings.?*! Article 217 provides that if “in 
the course of a judicial proceeding the court determines that it must apply 
a law or its interpretation that is inconsistent with the Constitution, then 
the court shall adjourn the proceeding and shall petition the Constitutional 
Court of Ukraine to declare the law or its interpretation unconstitutional.” 
The constitutional court is also an advisory body and may be asked “to give 
consultations.” 

Similar to the German model, the draft grants individuals the right to file a 
complaint. Since complaints comprise some 95 percent of the cases of the 
German Federal Constitutional Court, Ukrainian drafters tried to limit them 
to those that have “been considered and decided by a general court” and 
which the ombudsman supported.” 

In 1994 the issue of constitutional reform was further sidelined by parlia- 
mentary and presidential elections. Until the beginning of 1995, despite many 
election rounds, some seats in the 450-seat Verkhovna Rada went unfilled. 
Presidential elections held in June and July resulted in the surprising defeat of 
Leonid Kravchuk and the victory of Leonid Kuchma, the former prime min- 
ister.2°4 Although Kuchma as the new president claimed to be fully dedicated 
to constitutional reform, it became clear that revival of the constitutional 
process would require the establishment of a new constitutional commission. 
The commission held its first meeting on November 28, 1994, at which it 
disputed proposals to reduce parliament to a size of 250 to 300 members. 
Although the commission focused on executive-legislative relations, it did not 
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produce a new constitutional draft that could be submitted either to parlia- 
ment or a nationwide referendum.?%> 

In 1995 the process of constitution-making was disrupted by the Crimean 
crisis, during which the Ukrainian parliament canceled the 1992 Crimean 
constitution and abolished that autonomous republic’s office of president. 
Growing tensions between parliament and government further delayed the 
process, which did not advance until the beginning of 1996.7°° 


Human Rights Situation??? According to the 1993 U.S. State Department 
annual report to Congress, Ukraine “made significant progress in the area of 
human rights during 1992” but still experienced problems in the treatment of 
ethnic and national minorities, religious affairs, and freedom of expression.?%8 
The State Department noted especially acute problems existed with ethnic 
tensions in the Crimea, anti-Semitism, and restraints on freedom of the press 
and the prison system,?%? which is still managed under Soviet standards.3° 
The CSCE, in which Ukraine became a member on January 30, 1992, also 
reported that Ukraine “has made considerable progress in its pledge to re- 
spect CSCE and other international human rights commitments,” but there 
were “exceptions to the improved human rights scene.”3°! The CSCE praised 
Ukraine for movement in the right direction. The 1993 report emphasized 
that, in July 1990, Ukraine adopted the Declaration of State Sovereignty of 
Ukraine, which “included assurances on the protection of individual rights 
and freedom.” Ukraine also became a party to the Optional Protocol of the 
International Covenant on Civil and Political Rights in December 1990, and it 
passed the Ukrainian Citizenship Law on October 8, 1991, which conferred 
citizenship on virtually everyone residing in the country.*” In addition, since 
the state sovereignty declaration’s passage in July 1990, parliament has ap- 
proved laws to protect civil, political, economic, and social rights.3°? Nonethe- 
less, the CSCE stated that while Ukraine has the “legislative underpinnings for 
the protection of human rights and fundamental freedom,” as far as actual 
implementation of this legislation, “Ukraine has made limited progress.”3°4 
Ukraine primarily comprises two ethnic groups, 37.4 million Ukrainian 
(73 percent) and 11.3 Russians (22 percent); Jews, Poles, and Byelorussians 
make up some smaller ethnic groups.*°> In November 1991, Ukraine enacted 
a law on the protection of national minorities. Despite the fact that Ukraine 
has been spared the intense ethnic conflict occurring throughout the former 
Soviet republics and former Soviet bloc countries, some ethnic tension is 
present, especially between Russians and Ukrainians in the Crimea. The re- 
ports emphasized that Ukraine has avoided much ethnic strife through its 
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“constructive attitude towards minorities,” meaning that Ukraine has empha- 
sized “citizenship*”° and not ethnicity as a basis of identity” and has used “an 
inclusive, rather than exclusive approach towards minorities.”3°7 

The Crimea, which has been the hot spot for ethnic conflict in Ukraine, is 
composed of 1.5 million Russians, 800,000 Ukrainians, and close to 200,000 
Tartars.*°® Several movements in Crimea supported secession from Ukraine 
and uniting with Russia, but eventually in a referendum on December 1, 
1991, Crimeans supported Ukraine’s independence. Basically, Crimea is part 
of Ukraine, but it has some economic, social, and cultural autonomy. 

Ethnic tension in the Crimea stems in part from native Russians’ opposi- 
tion to any type of Ukrainianization; they have denied Ukrainians local news- 
papers in their native language as well as schools taught in the Ukrainian 
language. The other problem in Crimea involves the Crimean Tartars, who, 
after being forced out in 1944 by Stalin, have come back to their historic 
homeland. In their attempts to resettle, the Tartars have experienced prob- 
lems with denial of rights by local authorities as well as problems with em- 
ployment and housing. Although money was set aside by the Ukrainian gov- 
ernment to help the Tartars resettle, such funds were often used for other 
purposes. 

Jews in Ukraine have experienced increasing opportunities for expression 
of their culture and religion,*!° and both the Ukrainian government and 
Rukh,?!! a democratic opposition movement, have denounced anti-Semitism. 
In the opinion of Jewish leaders, a small number of anti-Semitic and fascist 
groups were not “encouraged from the top, and they have very few adherents 
among Ukrainians.” Through 1994, however, sporadic anti-Semitic incidents 
continued to occur. Other ethnic tensions were rare, and, contrary to the 
situation in 1993, monitoring agencies noted no further serious anti-gypsy 
violence during 1994.7!2. 

Although Soviet-style censorship is no longer imposed, the media in 
Ukraine are still restricted, especially in their ability to speak out against the 
president and government. The 1991 law on the protection of freedom of 
speech and press, which applies only to print media, has proven ineffectual in 
the face of many obstacles. By subsidizing many newspapers, the government 
still exercises indirect control.?!? 

Criticism of authorities is for the most part tolerated, and hundreds of 
small, independent newspapers oppose the government and its policies.*!4 A 
new low on electronic media, which was adopted in 1994, permitted the 
operation of foreign broadcasters.*!> It also enhanced free evaluation of the 
government’s policy. Still the main obstacle to a completely independent me- 
dia is the lack of adequate funding, coupled with the high costs of paper, 
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printing, and distribution. In this regard, state-subsidized media have a defi- 
nite advantage over independents.*!© On the other hand the government has 
reportedly restricted state-sponsored broadcast media in their coverage of 
domestic problems.?!7 

The 1991 law on freedom of conscience and religion allows religious 
groups to organize their own places of worship. Religious organizations must 
register with both the government and with local authorities, and while the 
state has not interfered with the registration of any group, impediments to 
religious freedom are present at the local level. 

In 1993 the U.S. State Department assessed the human rights situation in 
Ukraine as “mixed” and concluded that even though “few significant viola- 
tions” were present, “the populace as a whole lacks an understanding of its 
human rights.”3!® The situation did not change substantially in 1994. Accord- 
ing to the annual report, “Continuing human rights problems include restric- 
tions on freedom of the press and associations, unreformed legal and prison 
systems, and ethnic tensions in Crimea.”?!? 


BELARUS 


Constitutional reform in Belarus was initiated shortly after the country pro- 
claimed Belarusian laws ascendant over Soviet statutes in July 1991 and de- 
clared the republic’s independence on August 25, 1991. On December 8, 
1991, Belarus joined with Russia and Ukraine to declare the demise of the 
Soviet Union and the creation of a Commonwealth of Independent States.° 
On April 6, 1992, the constitutional committee, headed by Valentin A. Bor- 
ostov, chief of the legal department of the cabinet of ministers, prepared the 
draft of the constitution of the Republic of Belarus. The draft was submitted 
for assessment by CEELI’s group of attorneys with expertise in constitutional 
law. A compilation of individual comments was forwarded to the Belarusian 
constitutional committee on August 28, 1992.37! Until the end of 1993 several 
versions of this draft were presented to the Soim, the Belarusian parliament, 
which has been again renamed supreme soviet.*”* 

The draft began with a short preamble, followed by a section on the basis of 
the constitutional system. Article 1 described the republic as état de droit (a 
state operating according to law). This idea incorporated the most important 
principles found in most forms of democratic government such as separation, 
checking and counterbalancing of powers, a hierarchical and graduated legal 
system with the constitution on the top, priority of universally acknowledged 
norms of international law, state submission to the law, and operation of the 
state’s authorities within the law’s limits.*?? The draft recognized the people as 


96 ~=Era of Transformation 


the single source of state sovereignty and put emphasis on forms of direct 
participation by people in power. Although the representative form of democ- 
racy still prevails, the draft left a number of important questions of state and 
social life to the decision of republic-wide and local referenda. 

The choice of the presidential or parliamentary system was a difficult 
decision for the drafters. The draft borrowed from the French model of gov- 
ernment,*?* but borrowed inconsistently. Similar to the French system, the 
draft of the Belarusian constitution recognized in the president of the republic 
the function of arbitrator or mediator.**° The president was directly elected by 
the people, could issue orders and instructions, and could dissolve the parlia- 
ment in the event of nonconfirmation of the government of the republic in the 
course of six months or in the event of the expression of no-confidence in the 
government more than twice a year. The president could ask the legislature to 
reconsider a bill that it had passed. The Belarusian president would not, 
however, need to ask the prime minister to agree to resubmission of the bill or 
for a countersignature for his orders. In contrast, the French government 
derives its legitimacy from the president. The French president appoints the 
prime minister, and for a long time it was not clear whether the government 
would be obliged to ask the National Assembly for a vote of confidence.”° In 
the Belarusian draft, the president was allowed only to nominate the chairman 
of the government, but the chairman and the government were to be elected 
by the Soim, responsible to the Soim, and accountable before it. Commenta- 
tors observed that the draft still “placed too much power in the hands of the 
Soim, the legislative branch, whose power was not adequately checked by the 
other branches of government.”%?” 

In the spring of 1993, parliament again debated the possibility of creating a 
presidential republic. On June 17, 1993, the Soim voted on the issue of presi- 
dential power in the new constitution; 213 deputies supported a president 
who is head of state and executive government, fifty-two voted for a parlia- 
mentary republic and no president, and thirty-six voted for a president as 
head of state. Since a minimum of 231 votes is needed to include the provi- 
sion, the issue was charged to the working group.*8 

Establishing a system of judicial review seemed to be another central theme 
of the constitutional debate in Belarus. The issue of judicial reform was ad- 
dressed in March and April 1993 by the eleventh extraordinary session of par- 
liament. The draft laws that resulted from this session provided for strength- 
ening the independence of the judiciary and correcting or replacing outdated 
legal statements.?2? _ 

The draft also provided for a very interesting system of mixed review— 
both decentralized and concentrated concrete and abstract.**° Article 133 of 


Reforms of Glasnost and Postglasnost Period 97 


the draft gave the right to decide on the constitutionality of a given normative 
act to any court that encountered a constitutional controversy during consid- 
eration of a specific case. The constitutional court was allowed to institute an 
abstract control on its own initiative and when called on by the main officials 
and highest courts of the republic. It was unclear whether the constitutional 
court also would work as an appellate constitutional tribunal and how, in the 
absence of a stare decisis system, the consistency of constitutional decisions 
would be protected. The procedure by which the constitutional court was to 
suspend acts recognized as unconstitutional and submit its decision for re- 
view by the Soim—while reserving the right to override the Soim’s opinion, 
thereby depriving the act of juridical force—seemed to complicate and politi- 
cize the process of review unnecessarily and to undermine the concept of 
separation of powers. 

Commentators also have observed that the draft did not make clear 
whether the new government was to be based on principles of a market econ- 
omy or a socialist model.#3! However, they praised the fact that the rights 
secured by the draft were to be directly applicable law and that the constitu- 
tional guarantees of rights were protected from being eradicated by subse- 
quent legislation, executive action, or judicial decision.*7 Generally speaking, 
although the draft provided much information on the development of the 
Belarusian constitutional system following its independence, the completion 
of constitution-drafting in this republic nonetheless required a great deal of 
work and lengthy nationwide discussion. 

The final stages of constitution-drafting in Belarus resembled Ukrainian 
experiences. Similarly, as in its neighbor republic, Belarus had anticipated 
completion of the constitutional process by the end of 1992. However, that 
year parliamentary deputies were able to agree on only guidelines that obli- 
gated the constitutional commission to submit a revised draft to parliament in 
May 1993.3? The constitutional debate in May—June 1993, which produced a 
consensus with regard to sixty-four of 153 articles of the draft, was disrupted 
by heated discussion concerning the entry of Belarus into a Commonwealth 
of Independent States security agreement.73+ The inclusion of Belarus into 
the collective security system was challenged by Chairman Stanislau Shuske- 
vitch as violating a constitutional principle of neutrality. Shuskevitch’s decla- 
ration to submit this issue to a nationwide referendum provoked the supreme 
soviet’s attempt to oust and impeach him. Moreover, in 1993 the parliamen- 
tary opposition began questioning the right of the present parliament, elected 
under communist rules four years earlier, to vote on a new constitution. 
Shushkevitch also stressed the need for adopting a constitution by an inde- 
pendent constitutional assembly “whose only task” that would be.**> These 


98 Era of Transformation 


disputes delayed further progress of constitutional works*** until the spring of 
1994 when a new constitution was finally adopted.**’ 

In comparison with the draft, fundamental constitutional principles were 
not significantly changed. The 1994 constitution repeats declarations of the 
state’s democratic character, which derives its power from the sovereignty of 
the people, its subordination to the rigors of an hierarchically organized sys- 
tem of law, and its dedication to the division of powers, political pluralism, and 
individualism. The drafters repeated a provision on the superiority of gener- 
ally recognized principles of international law over the state’s legislation, but 
they added a new clause prohibiting the conclusion of international treaties 
from being in conflict with the constitution.*** In article 18 a new statement 
has been added that Belarus’s aim is “to make its territory a nuclear-free 
zone.” Also, a new article 16 declares that all religions and creeds are equal 
before the law and free within the limits imposed by the constitutional system, 
civil harmony, and citizens’ rights and liberties. State and church relations 
would be regulated by the law. 

The constitution still emphasizes the dedication of the drafters to mecha- 
nisms of direct democracy. However, the final text dropped provisions of the 
draft verbatim enumerating what issues can be decided exclusively by refer- 
enda. The constitution also increased the number of votes required for calling 
referenda, from 300,000 to 400,000 citizens and from forty to seventy depu- 
ties of the supreme soviet.379 The number of supreme soviet deputies has been 
increased from 160 to 260, and the term of the legislature was fixed at five 
years.*4° The decision of the soviet to dissolve itself requires at least a two- 
thirds majority. 

The new constitution clearly states that the president is elected directly for 
five years, cannot serve more than two terms, and is head of state and the 
executive. The nomination of candidates for the presidency now requires 
ballots of not fewer than 100,000 voters (in the draft, 25,000) and at least 
seventy deputies (in the draft, fifty). The candidate will be deemed elected if 
he or she receives an absolute majority of votes cast. If none receives the re- 
quired majority, a second round of elections is held. The rules, however, were 
changed by the new constitution. Now the runoff is permitted only between 
two candidates who receive the highest number of votes in the first round. 
Also eliminated is the possibility of calling a new election in cases when, even 
in the second round, no candidate has received an absolute majority.**! 

As in Russia, the Belarusian president now has enormous power. He has 
the right to veto laws. He directs the executive and creates and abolishes 
ministries, state committees, and other central bodies. He appoints and dis- 
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misses some members of the cabinet, and only the selections of the premier, 
the premier’s deputies, the ministers of foreign affairs, finance, defense, inter- 
nal affairs, and the chairman of the committee for state security require the 
consent of the supreme soviet. As in the French system, cabinet members 
cannot be deputies of the supreme soviet. 

It is still unclear how the constitutionally declared system of checks and 
balances will work in practice. Because of poor turnout, the May 1995 elec- 
tions filled only 119 of 260 seats*#? in the Supreme Soviet, leaving the Bela- 
rusan legislative body far short of majority. 

The results seemed to strengthen authoritarian ambitions of president Al- 
exander Lukashenko. However, his efforts to suppress the turnout suffered a 
defeat when in November 1995 two subsequent rounds of elections brought 
an additional 79 deputies to the Supreme Soviet, giving the legislature 198 
members.#*7 

In comparison with the draft, the constitution limits the independence of 
the judiciary. The provision on the life term of judges of the supreme court 
and highest economic court was dropped from the constitution. Also, the jus- 
tices of the constitutional court are elected to serve for eleven years, not for life, 
and with an age limit of sixty. The right of the ordinary courts to rule on the 
constitutionality of laws has been retained, but the right of the constitutional 
court to initiate a review on its own initiative has been curbed. The court, at its 
own discretion, can review only the enactments of substatutory level. Still the 
constitution does not give the individual any right to petition the constitu- 
tional court. The court’s review can be instituted by the submission made by 
the president, the chairman of the supreme court, standing commissions of 
the supreme soviet, no fewer than seventy deputies of the supreme soviet, the 
supreme economic court, and the procurator general.*** Findings of the con- 
stitutional court, however, are now final and beyond appeal or protest. 

Generally speaking, efforts of the drafters of the final constitution to re- 
move ambiguities over the division of powers were not entirely successful. 
The Constitutional Commission seemed to believe that this goal could be 
reached by further adopting some features of the French system, which 
clearly separates the executive and legislative authorities. The French system, 
however, leaves the Parliament with the decisive ability to control the execu- 
tive by voting it out of office; it also gives the president the right to dissolve the 
parliament after consultations with the premier and the presidents of both 
chambers. Belarusian Supreme Soviet and the President lack such preroga- 
tives. A hybrid system created as the result of these experiments with both 
parliamentary and presidential models may heavily affect an elaborate con- 
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cept of checks and balances that the drafters tried to set up. It may create a 
political environment conducive to basic political stalemates, similar to those 
that tormented politicians in neighboring Russia. 


Human Rights Situation Of all the former Soviet republics, Belarus is consid- 
ered to be “one of the most politically conservative as well as the most Rus- 
sified.”345 Nonetheless, Belarus is a member of the CSCE as of January 1992 
and has signed onto the UN Declaration on Human Rights and the Optional 
Protocol to the Convention on Civil and Political Rights. Moreover, in March 
1992 a CSCE rapporteur mission was sent to Belarus and “reported favorably, 
in terms of human rights and respect for national minorities.”*4° 

The U.S. State Department in its annual report to Congress on human 
rights practices describes the human rights situation in Belarus as “mixed,” 
explaining that “progress continued in some areas but flagged in others.” The 
State Department noted that problems still occur with freedom of speech and 
press, freedom of religion, and freedom of movement.*47 

Although legislation in Belarus provides for freedom of the press, several 
restrictions affect this freedom, including the government’s near monopoly 
over the media and its attempts to proscribe criticism, thus making press 
freedom not respected in practice.*4* 

In an attempt to clamp down on criticism directed against the government, 
the executive branch persisted in using slander laws to sue publishers of such 
criticism. For example, in 1992 supreme soviet deputy Evgeniy Novikov was 
sued by a state enterprise and subsequently fined by the court for divulging 
that the enterprise was corrupt. In 1993 the judge, who had fined Novikov 
earlier, sued him for issuing a statement that disputed the judge’s decision. 
Supreme soviet deputies Pavel Kholod and Alexandr Shut were sued by Alek- 
sandr Kresik, chairman of the regional council of the Logoisk region, for 
publishing an article in March 1992 that exposed Kresik’s corrupt dealings in 
property owned by the local government.**? Moreover, after excerpts from 
her book on the war in Afghanistan detailing crimes committed by Soviet 
soldiers were published in a local newspaper, writer Svetlana Aleksievich was 
sued under the slander laws by mothers of sons killed in the war and by an 
Afghan war veteran. In another case, Alexandr Starikevich, the Belarusian 
correspondent to the Russian newspaper Kommersant, was sued by govern- 
ment officials.7°° 

The government owns and principally funds almost all major news publi- 
cations. Despite passage of a press law in 1994 that prohibited a news monop- 
oly, the situation essentially did not change.*>! Most newspapers in Belarus 
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that are independent of the government are relatively small and lack adequate 
funding.?°? 

The same situation holds true of the broadcast media, of which the state 
directly controls all radio and television stations. For the most part, these 
stations do not criticize the government. In 1993 the Nika news program, after 
a change in management in 1992, “took a considerably softer line toward the 
government.” In 1993, commentators observed that government control of 
the media slightly relaxed as the main opposition group, the Belarusian Popu- 
lar Front [BNF], was granted airtime, with no conditions attached, by the State 
Television-Radio Company of Belarus.*°? Also, an American-funded reli- 
gious station was allowed to broadcast.?** Still, in 1994 President Lukashenko 
said that he “supports a free press as long as it is responsible and helps his 
presidency.”>°° 

Soviet law still regulates demonstrations. Although public demonstrations 
occur regularly, organizers must apply to local authorities ten days in ad- 
vance. Political parties*** and ethnic and professional groups are permitted to 
freely operate in Belarus. The military, however, is not permitted to engage in 
any political activity, meaning that military personnel cannot join political 
parties.*>” 

In 1992 a law on freedom of religion was passed. Currently, eighteen re- 
ligious groups in Belarus function freely. Moreover, religious rallies occur 
without governmental interference, and proselytizing is permitted. Likewise, 
the U.S. State Department, in its report filed in February 1994, noted that 
religious freedom in Belarus is “generally respected.”3>* Nonetheless, as was 
confirmed in its 1995 report, bureaucratic obstacles still stand in the way of 
complete religious freedom.*°? First, religious groups must register with the 
government to gain “legal status.”3©° The religious composition of Belarus is 
primarily Eastern Orthodox, Roman Catholic, and Jewish. Much conflict 
occurs between the Catholic church and the government, primarily because 
the government associates the Catholic Church with Poland, which governed 
the western part of Belarus until 1939. This conflict has led the government 
to refuse to recognize Kazimir Svyontek, the Catholic archbishop of Polish 
origin, as head of the church in Belarus.*°! Many problems and delays have 
arisen with the government returning property seized by the communists to 
Orthodox, Catholic, and Jewish communities.*°? Compared to the other for- 
mer Soviet republics, Belarus has had few incidents of anti-Semitism.*® 

The State Department in its report to the U.S. Congress noted that Belaru- 
sian citizens are “generally free to travel within the country.” Yet relics of the 
Soviet era still affect freedom of movement. For instance, adults must carry 
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internal passports when traveling, and the right to freely choose one’s resi- 
dence, although provided for in law, is regulated by the propiska (pass) sys- 
tem. The State Department noted, however, that fewer requests to change 
one’s residence are denied since the response to such requests was actually 
based on the availability of housing. The law on entry and exit, which went 
into effect January 1, 1994, permitted citizens to obtain “global exit visas,” 
valid for one to five years, that allowed basic free travel abroad. Emigration, 
still regulated by Soviet laws, was restricted for individuals with knowledge of 
state secrets.*** Groups seeking to investigate the human rights situation in 
Belarus reported that they had experienced “bureaucratic obstacles and pos- 
turing on the part of the government.”® 

Little ethnic tension comes to the fore in Belarus. The ethnic composition 
is 78 percent Belarusian, 13 percent Russian, 4 percent Polish, 3 percent 
Ukrainian, and 2 percent Lithuanian and Jewish. The supreme soviet passed a 
law on national minorities in late 1992 that prohibits discrimination and ex- 
plicitly provides that nationality cannot be questioned either in written or oral 
form. Citizenship was conferred on all those residing permanently in Belarus 
as of October 19, 1991.3°© The CSCE noted that “other than the ethnic-related 
contretemps with the Catholic Church, there have been no reports of ethnic 
tensions.”3°7 


KAZAKHSTAN, KIRGHIZSTAN, AZERBAIJAN 


The three republics of Central Asia and Transcaucasia share many features. 
They are located in the area engulfed in a long-running conflict between 
Armenia and Azerbaijan regarding the status of the region of Nagorno- 
Karabakh and plagued by ethnic and civil warfare following the toppling of 
the presidents of Georgia, Azerbaijan, and Tajikistan.*®* All of them lack any 
democratic traditions, and all received independence as a side effect of events 
in which they reluctantly participated.*°? These republics have economies still 
fully intertwined with those of their neighbors and with Moscow. Martha Brill 
Olcott wrote, 


As Soviet central structures withered, so too did subsidies from Moscow that had long 
helped feed Central Asia’s ever increasing population. The region’s leaders were left 
with sole responsibility for keeping their economies afloat. Yet technological and diplo- 
matic expertise was sorely lacking in these new states. Each nation has tried to varying 
degrees to diversify its economy and exploit the interest of regional powers—most 
often, Iran, and Turkey. But those efforts are hindered by transportation and com- 
munication links that still follow old colonial routes through Russia.7”° 
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In the summer of 1992 Kirghizstan and Azerbaijan prepared drafts of the 
new constitutions, and on January 28, 1993, the Kazakh Supreme Kenges 
(parliament) adopted the republic’s constitution.?”! Kyrghyzstan produced a 
new basic law on May 5, 1993.7” The texts of the constitutions and drafts 
share so many features that they should be examined together. Although the 
documents seem to benefit from numerous similar projects available in other 
former Soviet republics, they still demand much work, and their smooth 
operation without a further amending process seems to be problematic.?7? 

At first glance, the constitutional texts obviously need some structural 
reorganization to enhance their coherence, contribute to their clarity, and help 
flush out many possible questions of interpretation and reservations in regard 
to overlapping provisions. The most striking similarity linking all three drafts 
is the drafters’ clear intention to provide a framework for a presidential sys- 
tem. The Azerbaijani draft describes the state expresis verbis as “a presidential 
republic,” and the two other constitutions, although less explicit, leave no 
doubts of the drafters’ similar intentions. While a tendency to incorporate 
some elements of the presidential model into new constitutions could be 
detected in many East-Central European countries, this inclination is usually 
halfhearted, and the presidents were presented as “senior statesmen” or “su- 
preme arbitrators” sharing power with parliamentarily accountable chiefs of 
governments. The Kyrghyz, Kazakhstani, and Azerbaijani basic laws break 
with these half-measures and drift clearly toward an American version of 
presidential rule. In the opinion of the drafters, given the region’s special 
geopolitical circumstances, this model can guarantee the rights and freedoms 
of citizens better than a parliamentary government. 

The presidents are the heads of the states, highest executive officials, and 
commanders-in-chief of the armed forces. They are elected directly by the 
people, have the right of veto, which can be overridden by a two-thirds major- 
ity of the legislature,?”* and can issue decrees. The cabinets are headed by 
the presidents, who, with consent of the legislature, appoint the prime minis- 
ters and the ministers. The executive officers are accountable before the 
presidents.?7> 

The limits of presidential power are still vague. The drafters seem to un- 
derstand that the balance of powers depends on the president’s and parlia- 
ment’s cooperation, and they try to follow, at least to some extent, the model 
of checks and balances. For example, the president may not dissolve parlia- 
ment, and parliament may not impeach the president. On the other hand, the 
drafters intended to secure supreme power for the executive. The confusing 
results are clear, and if the ambiguities of the drafts are not resolved, political 
abuses may well ensue.?7° 
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At this moment, all three constitutional acts show a clear tendency to 
provide for some kind of enforcement mechanisms for constitutional rights 
and freedoms. The concept of judicial review requires, however, further re- 
finement. For example, the Azerbaijani draft extended to giving the constitu- 
tional court an unprecedented power to “dissolve parliament if it repeatedly 
passes laws that violate the Constitution.” With all the admiration of the 
drafters’ intention to establish an effective system of constitutional protection, 
this provision seems to clearly infringe on the autonomy of legislative power 
and to affect the commonly understood principle of the division of powers. 
The two other texts more explicitly provide for a centralized model of con- 
stitutional review, which in Kazakhstan is vested in a special constitutional 
court, and in Kirghizstan in the constitutional chamber of the supreme court. 
Both constitutions prohibit the regular courts from applying laws that contra- 
dict the constitution, and they instruct the courts that if violations are found, 
the courts should suspend the trial and turn to the central constitutional 
authority as final arbiter. 

Although the constitutions guarantee economic freedom and the invio- 
lability of all forms of property, they do not declare clear adherence to the 
concept of a market economy. All three constitutional texts seem to repeat the 
old socialist formula limiting the freedom of the owner by the vague needs of 
society and interests of the people. The drafts also provide that the land and 
natural resources are within the state’s exclusive ownership, a provision that 
might clearly be read as discouraging both domestic entrepreneurship and 
foreign investment. 

Thus, despite all turbulent geopolitical circumstances, the constitutional 
works in the post-Soviet republics are in full bloom, and the region already has 
produced several brand-new constitutions. All shortcomings of the new drafts 
notwithstanding, this significant effort of countries having little, if any, consti- 
tutional tradition is admirable. The success of these emerging, but still imper- 
fect and fragile, democracies is in the West’s clear interest and warrants as 
much attention and support as possible. 


Human Rights Protection With regard to human rights protection the situa- 
tion in these three republics is much more diversified. The new constitutions 
and constitutional drafts guarantee civil rights and freedoms, but in practice 
the respect for these liberties varies with each country’s particular rights and 
political situation. 

The new Kazakh constitution provides for freedom of speech and press, 
and in practice these rights, for the most part, appear to be respected. Noting 
that Kazakhstan has an “increasingly pluralistic press and generally respects 


Reforms of Glasnost and Postglasnost Period 105 


freedom of speech,” the U.S. State Department asserted that the government 
still exercises control over the media, both directly and indirectly, and that 
laws still apply that prohibit disparaging the president and the deputies of the 
supreme soviet. The government still exercises control over the broadcast 
media and the printing and distribution facilities, and it imposes a type of self- 
censorship by subsidizing “official” publications and most of the “indepen- 
dent” ones.?7” 

However, numerous publications and numerous radio and television com- 
panies are present in Kazakhstan. Moreover, many publications are becoming 
more and more critical of the government and its policies, including the op- 
position political groups that produce their own publications in which they 
frequently criticize the government. In April 1944 the government appointed 
by President Nazarbayev turned the state radio and television agency into a 
corporation, which still is boycotted by independent broadcasting groups.*”* 

In Azerbaijan the government still directly controls both radio and televi- 
sion; the opposition therefore has little, if any, ability to use the mass media. 
Radio and television broadcasts regularly have programs glorifying govern- 
ment officials.?”° 

With regard to freedom of the press and broadcast media, the situation 
improved faster in Kyrghyzstan. In 1992 a law on the press and mass media 
was passed; it provided the right to publish without prior censorship, the 
admonition that the media should not infringe on the “privacy or dignity of 
individuals,” and the restriction that all media must receive approval of the 
ministry of justice to operate.**° 

The State Department reported that since 1992 the ministry of justice has 
not denied approval to any publication nor has it prosecuted any individual 
under the law. In fact, State noted that in 1993 the press freely published 
“without prior government approval or restraint and was frequently critical of 
the President and the Government” and that the electronic media also was 
free from prior restraints and censorship. Radio and television were still, 
however, primarily owned and controlled by the government.?*! 

The independent media consisted of a few independent newspapers 
and magazines that suffered from not having the same resources as the 
government-owned media and also from having to pay higher prices for nec- 
essary printing materials.**? In 1994 the situation seemed to get worse. The 
government closed some newspapers critical of the president, who on Au- 
gust 19 established a council to control the mass media.**? 

The Kazakh constitution guarantees both freedom of assembly and free- 
dom of association, and in 1993, according to the State Department, these 
freedoms were “generally respected” in practice. To hold a public demonstra- 
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tion, however, the organizers must secure permission from local authorities 
ten days before the event, otherwise the demonstration is regarded as illegal 
and its organizers may be incarcerated. However, in 1993 no such “illegal” 
demonstrations resulting in a penalty occurred.*** To take part in elections, 
political parties in Kazakhstan must register with the government.**> More- 
over, a similar registration requirement is in operation for “organizations or 
movements that conduct public activity, hold public meetings, participate in 
conferences, or hold bank accounts.” Some ethnic-based parties have been 
denied the right to register because of government speculation that their ac- 
tions could lead to ethnic tension. Moreover, article 55 of the new constitution 
provides that “the creation and activity of public associations proclaiming or 
carrying out in practice racist, nationalist, social or religious intolerance, elitist 
exclusivity . . . is prohibited.”3*¢ 

In Azerbaijan during the state of emergency, all demonstrations were of- 
ficially banned.*®’ Although demonstrations had frequently taken place when 
former President Abulfez Elcibey was in power, under President Heydar 
Aliyev’s new government most of them are broken up, sometimes by violent 
means. The government has, however, been more lenient on APF (Azerbaijan 
Popular Front)?** demonstrations, and fewer and fewer demonstrators are 
willing to take part in them. According to the State Department, political 
parties and organizations were “in general allowed to freely function.”3*? 

Freedom of assembly and association are provided for in the new Kyrghyz- 
stan constitution, and in 1993 these rights were respected in practice and 
exercised without governmental interference. Although organizers of public 
gatherings must first apply for a permit, no permits were inconsistently de- 
nied or granted. According to a 1991 law, all public organizations are required 
to sign up with the ministry of justice. This process has been hampered only 
by bureaucratic impediments; essentially all groups have registered with the 
ministry of justice.?”° 

No problems have appeared with respect to religious freedom in Ka- 
zakhstan. Moreover, the constitution guarantees freedom of religion, and 
Kazakhstan is considered to be a “relatively secular society,” untouched by 
any reported governmental interference.*?! However, a civil code, passed 
in December 1994, requires that appointments of the Kazakhstan directors 
of all religious organizations operating in the country be approved by the 
government.3% 

Freedom of religion also appears to be respected in Kyrghyzstan and in 
practice no governmental obstacles to the exercise of this freedom were re- 
ported. The government of Kyrghyzstan is secular, with no ties to any par- 
ticular religion. The preamble to the country’s new constitution provides 
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commitment to the “moral principles, national traditions, and spiritual values 
of Islam and other religions.” The initial draft preamble referred only to Islam, 
but after many religious groups expressed their concerns, the preamble was 
changed to include “other religions.”373 

On August 20, 1992, Azerbaijan passed a law that provided for freedom of 
religion, however not if a question arose of “protection of rights and freedoms, 
international commitments or state security.” In practice, religious freedom 
is prevalent in Azerbaijan for all denominations, except for the Armenians, 
whose churches have been vandalized and in many cases remain closed.*”° 

The U.S. State Department reported that in Kazakhstan freedom of inter- 
nal movement is “generally respected,” although the propiska system is still 
used by the government to control housing assignments. To travel outside 
Kazakhstan, an exit visa is still needed; in practice, in 1993, cases in which 
such visas were refused were rare. Emigration is provided for in the constitu- 
tion and in practice is respected.?7° 

Although the Kyrghyz government advocates freedom of travel in and out 
of the country, in practice policies from the Soviet era are still in effect. For 
instance, the internal movement of Kyrghyz citizens is controlled by the pro- 
piska system; such a pass is needed to establish a residency. Ethnic minorities 
allege that the government has favored the ethnic Kyrghyz, while restricting 
the movement of members of ethnic minorities. Kyrghyz has no official law 
regulating emigration. And in 1993, as some 24,000 individuals immigrated to 
Kyrghyzstan and 135,000 emigrated from it, immigration and emigration 
procedures indicated no discrimination. Moreover, to facilitate emigration of 
the Russian-speaking minority, Kyrghyzstan has formulated a draft agree- 
ment with Russia.?9” 

All Azeri citizens must obtain an exit visa or passport to travel outside the 
country. Under this system, however, Armenians have suffered. In many 
cases, ethnic Armenians have been denied all travel documents,?98 and they 
often fear trying to leave Azerbaijan, worrying that they will be harassed if the 
authorities inspect their documents and find out ethnic identity.**? 

Ethnic problems are by far the most troublesome human rights issue in all 
these new republics. The ethnic composition of Kazakhstan is 43 percent 
Kazakh, 37 percent Russian, 7 percent Slav (primarily Ukrainian), with 
smaller numbers of Germans, Uzbeks, Tatars, Uyghurs, Koreans, and others. 
Kazakhstan is the only former Soviet republic where the largest minority is so 
sizable. Because of this precarious situation, relations between the Kazakhs 
and the Russians are extremely delicate.*°° In government-*°! and state- 
controlled enterprises, “increasing discrimination” favored ethnic Kazakhs, 
and in education and housing nonethnic Kazakhs also faced discrimination. 
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Even though the constitution guarantees equal political rights for all citizens, 
most ethnic minorities (non-Kazakhs) fear the preferences accorded to the 
ethnic Kazakhs, just as they fear increased discrimination within an “indepen- 
dent Kazakhstan” against those who do not speak the Kazakh language.*°? In 
1994, Kazakhstan and Russia signed an agreement regulating the rights of 
minorities of each country who live or seek naturalization within the other’s 
territory.4°3 

The ethnic composition of Kyrghyzstan is 52 percent Kyrghyz, 22 percent 
Russian, 13 percent Uzbeks, and the rest Ukrainians, Tajiks, and Kazakhs. 
The government has pledged to protect the rights of ethnic minorities. None- 
theless, discrimination against the nonethnic Kyrghyz, often referred to as the 
Russian-speaking minority, is reported. These reports allege discrimination 
by the government, discrimination in employment and housing matters, and 
discrimination because the 1993 constitution provides that Kyrghyz is the 
official language. An improved situation was expected as President Akayev on 
June 14, 1994, issued a decree designed to protect the Russian minority’s 
rights.*°* The most problematic conflict still seemed to be the one between the 
Kyrghyz and the ethnic Uzbeks in the town of Osh, which escalated into 
extremely violent clashes in the summer of 1990.4°° 

The primary obstacle to an improved human rights situation in Azerbaijan 
is the ongoing Nagorno-Karabakh conflict, which since 1988 has increased in 
severity. The CSCE stated that it cannot assess Azerbaijan’s conformity with 
CSCE standards “outside the countless human rights violations committed in 
the context of the Nagorno-Karabakh conflict.” Yet, by the same token, the 
CSCE notes that the Azeri government has expressed its dedication to respect- 
ing human rights.*° The situation did not change through 1994, and the U.S. 
Department of State Report of 1995 reported continued widespread viola- 
tions of human rights. 

The State Department in its annual report to the U.S. Congress on human 
rights practices asserted that both Armenians and Azeris “engaged in fre- 
quent human rights abuses and violations of humanitarian law, including the 
killing of civilians, hostage-taking, and ransoming the remains of the dead.”4°” 
Moreover, with the fall of President Abulfez Elcibey and the rise to power of 
Heydar Aliyev, respect for human rights became worse. Although human 
rights violations occurred during Elcibey’s rule, under Aliyev these violations 
have increased in number and severity.*°° 

Especially problematic is the treatment of some 18,000 Armenians and 
part-Armenians living in Azerbaijan. In addition to the atrocities occurring in 
Nagorno-Karabakh, Armenians face many forms of blatant discrimination all 
over Azerbaijan, leaving most ethnic Armenians in a constant state of uncer- 
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tainty, afraid to venture out on the streets. Among other things, forms of 
harassment against ethnic Armenians include kidnappings, denial of medical 
treatment, and seizing of travel and residence papers.*°? 

Overall evaluation of the system of protecting fundamental constitutional 
rights in the countries of the former Soviet Union is extremely difficult. Com- 
munism left the legacy of corruption, social futility, long-stifled animosities, 
and ethnic conflicts caused by policies of forced migrations; yet, democratic 
transformations loosened the social discipline imposed by communist rhet- 
oric and set free all evils controlled by centralized party authorities. As Ste- 
phen Sestanovich wrote, “if Russian democracy takes hold and survives until 
2005, it will not have lasted any longer than the fragile Weimar Republic— 
famous as the ‘republic without republicans. The comparison suggests how 
foolish it would be to argue, at this early date, that Russia can no longer be 
knocked off its democratic course. Obviously it can be. The question is, how 
easily?”4!° It would be foolish to disregard this possibility, and it would be 
foolish to push the former Soviet republics so rapidly toward a form of de- 
mocracy that can hardly be digested by their politically immature societies. 
The chaotic efforts of these new states to absorb the Western political experi- 
ence should be watched with tolerance, and attempts to improve the record in 
human rights protection should be carefully noted. While the denial of consti- 
tutional rights, major violations of human rights, and the lack of the will to 
protect those rights should be monitored, the struggle for order and stability, 
even at the cost of rapidly blooming democratic institutions, should also be 
appreciated. Expectations lay down the criteria by which progress is mea- 
sured. Expectations that are too high entirely preclude progress; expectations 
too low force residents to live in a world in which regress is impossible. In fact, 
the progress in human affairs is the result of a delicate balance that consists of 
successes and failures, efforts and mistakes, attempts to set up rules and their 
violation. This is exactly what one observes in the region of former Soviet 
dominance, the combination of clumsy attempts and smart decisions, good 
intentions, and naivete—the confluence of worlds, political cultures, and 
traditions. 


4 
CONSTITUTION-DRAFTING IN THE 
FORMER PEOPLE’S REPUBLICS OF 

EAST-CENTRAL EUROPE 


“The cataclysmic dissolution of Communist regimes and the clamorous 
awakening of the East European peoples in 1989,” wrote Bruszt and David 
Stark, “prompted observers to overestimate the strength of organized demo- 
cratic forces in these events. The stunning electoral victory of Solidarity in 
June, the public drama of Imre Nagy’s reburial in Budapest that same month, 
the street demonstrations in Leipzig in October, and the massive assemblies in 
Prague in November were all signs of popular striving for democracy.”! 

The first “velvet revolutions” in Poland, Hungary, and Czechoslovakia 
placed those countries in the avant-garde of democratic transformation in 
East-Central Europe. The speed with which the three countries purged their 
basic laws of communist rhetoric raised the expectation that they would be the 
first in this region to adopt brand-new constitutions. In 1989, Poland an- 
nounced that its new constitution might be expected in the bicentennial of the 
country’s first constitution of May 3, 1791. The preamble of the amended 
constitution of Hungary referred to the text’s temporary character. Since the 
beginning of 1990, Czechoslovakia began to adopt constitutional acts that 
soon were expected to be collected into one basic law. None of these expecta- 
tions proved true, with the first new constitutions actually being adopted in 
Bulgaria and Romania, the countries traditionally recognized as strongholds 
of communism. Further attention should be paid to the question why coun- 
tries more advanced in democratic restructuring than those two were out- 
paced in making constitutions. 


The First “Communist” Constitutions of Postcommunist Europe 


BULGARIA 


Political and Economic Transformation In the 1980s, Bulgaria shared with 
other Soviet satellite countries most of the crucial symptoms signifying the 
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corroding effects of the economic crisis of the communist system. Incompe- 
tence, widespread corruption, and the unaccountability of decision-makers 
were incompatible with the basic principles of economic efficiency. Lack of 
information about the implementation of production decisions, coupled with 
a lack of coordination and control of that information, crippled the socialist 
system of central planning and decision-making. A form of decentralization, 
more apparent than real, also contributed to that breakdown. A moral double 
standard, together with massive economic dislocations, created a black mar- 
ket and corruption, which have been irrevocably integrated into the lives of 
communist countries. Bulgaria’s rapid industrialization in the 1960s and 
1970s and the sweeping economic shifts that resulted from the widespread 
collapse of agriculture also left the country greatly dependent on Western and 
Eastern markets. M. Todorova observed, 


The disintegration of the traditional East European and Soviet markets, which had 
been Bulgaria’s only export possibility for the produce of its heavy, electronic, chemi- 
cal, and light industries became a major problem for the effectiveness and, indeed, the 
very existence of these industries. On the other hand, if one considers the structure of 
the foreign debt, the extreme dependence of Bulgarian industries on foreign imports is 
indicated by the fact that over 60 percent of the hard-currency expenditures during the 
last five years went for the import of raw and other materials. There is practically no in- 
dustrial branch whose hard-currency return is bigger than its hard-currency expendi- 
tures. The continuous devaluations of the dollar were an additional blow. On the whole, 
the country exports for dollars but imports for deutsche marks, yens, and schillings.? 


The pressure for reform that swept through Eastern Europe took effect in 
Bulgaria starting with Bulgarian President Todor Zhivkov’s unexpected res- 
ignation on November I1, 1989.* Petar Mladenov, the former foreign minis- 
ter, replaced Zhivkov as the leader of the Bulgarian Communist Party and as 
the country’s new president.* 

Until December 1989, the dissident or opposition movement in Bulgaria 
had consisted of separate small groups with different objectives and strategies. 
In early December 1989 Bulgaria’s nine leading opposition groups, led by 
Zhelyu Zhelev, joined to form the Union of Democratic Forces (UDF).* Un- 
der pressure from the opposition, the national assembly voted on January 15, 
1990, to end the Bulgarian Communist Party’s monopoly on political power.® 
The assembly also approved provisions to protect the rights of Bulgaria’s 
ethnic Turk and Muslim minorities. Responding to the UDF’s pressure for a 
speedy transition to a democracy, the assembly also agreed to discuss with the 
opposition further constitutional changes. 

The Bulgarian opposition, however, faced several difficult problems. First, 
it was inexperienced and staked its future heavily on a negative campaign 
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against the communists.’ Second, the UDF lacked charismatic leaders such as 
Poland’s Lech Watesa or Czechoslovakia’s Vaclav Havel. Third, it had no real 
remedy for urgent problems—a mounting foreign debt, a substantial trade 
deficit, shortages of basic foods, poor quality of consumer products—pre- 
sented by the Bulgarian economy. Fourth, the opposition had to win the 
confidence of a society that feared rapid changes, especially economic shock 
therapies. The UDF’s effort to accelerate economic reform met with the elec- 
torate’s reservations and criticism. 

All of these problems contributed to the unexpected victory of the Bul- 
garian Communist Party, renamed the Bulgarian Socialist Party (BsP), in 
June 1990. Bulgaria became the first country in Eastern Europe to return the 
communists to power after holding free multiparty elections.* The opposi- 
tion, however, managed to elevate the UDF’s candidate to the position of 
president.’ After five unsuccessful attempts to elect a president, parliament 
agreed to a “compromise candidate,” Zhelyu Zhelev, who ran unopposed and 
won a vote of 284 to 105.!° 

The elections in Bulgaria resulted in a typical period of diarchy. After its 
victory, the BSP, led by Prime Minister Andrei Lukanov, formed a “coalition 
government of experts” with the Agrarian Union and the Movement for the 
Rights and Freedoms.'! The uDF refused to join such a coalition, saying that it 
would not be held responsible for the economic mistakes of the interim BSP 
government under Prime Minister Lukanov.!? After two weeks of street pro- 
tests, a four-day general strike led by the new trade union Podkrepa, and with 
severe economic crisis plaguing the country, Lukanov was forced to resign on 
November 29, 1990.'3 On December 7, 1990, Dimitar Popov, a politically 
independent judge, was chosen by parliament to be the new prime minister. '4 

In February 1991 the Bulgarian economy faced drastic reforms that were 
implemented to facilitate the transition to a market economy. Price controls 
were dropped, followed by price increases of up to ten times on many basic 
items. Severe shortages of fuel and other necessities were suffered. The situa- 
tion was grim: production had fallen 30 percent since 1989 and continued to 
fall, unemployment was about 7 percent and rising, and inflation was about 
500 percent.!> 

It was obvious that the elections of 1991 would be dominated by economic 
concerns, and the results might be called a draw. Both major parties received 
almost identical electorate support. UDF took IIo seats and 34.36 percent of 
the vote; BSP, 106 seats and 33.14 percent.'® Although the UDF received a 
nominally higher ballot percentage, it fell far short of securing a majority in 
the 240-seat parliament. Consequently, the BSP garnered enough seats to slow 
the pace of reform.!’ 
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The next showdown between the parties came with the presidential elec- 
tions on January 12, 1992, the first time in Bulgaria’s history that the people 
were allowed to elect a president. The main issues were the economy, with the 
monthly inflation rate at 3.5 percent, unemployment at Io percent, and na- 
tionalism directed against the ethnic Turk minority. Incumbent President 
Zhelev and his vice president, Blaga Dimitrova, faced twenty-one candidates 
and won by a narrow margin in the runoff against the BSP candidate, Velko 
Valkanov.!® 

The UDF government faced an electorate exhausted by factional politics 
and ready to support any party that offered a coherent program of economic 
recovery. Many Bulgarians, disillusioned by the economic crisis as well as by 
the government’s confrontational stance toward unions and the press, openly 
turned against the UDF government under Prime Minister Dimitrov; the op- 
position included the powerful anticommunist union Podkrepa, the postcom- 
munist Independent Syndicate Confederation, the Confederation of Indepen- 
dent Trade Unions, the Movement for Rights and Freedoms, and President 
Zhelev.'? Many critics asserted that the UDF government’s strong anticommu- 
nist stance had only added to Bulgaria’s economic problems. They claimed 
that a strong pro-communist sentiment persisted in the country and that the 
UDF had to face the fact of that opposition. Opinion polls in the autumn of 
1992 gave the UDF 31 percent, down from 35 percent at the beginning of the 
year, while the BSP was the choice of 26 percent of those polled.”° 

In the fall of 1992 Prime Minister Filip Dimitrov resigned, and his govern- 
ment, the alliance of the UDF and the ethnic Turks’ Movement for Rights and 
Freedoms (MRF) broke down after the anticommunist alliance lost a parlia- 
mentary confidence vote.*! The popularity of the UDF also had fallen because 
of the failure of economic reforms and problems of returning land seized by 
the communists. Even President Zhelev attacked Dimitrov, stating that his 
“anti-communist witch hunts,” were dividing “the country at the very time it 
needs unity. 2 

The appointment of a new government caused President Zheley many 
problems. The attempt to set up a new coalition cabinet, composed of UDF 
and MRF members, failed on November 21, 1992.7? In December 1992, fifty- 
one representatives of the national assembly turned to the constitutional court 
and demanded that the court issue a binding interpretation of the provisions 
of the constitution regulating the creation of a new government. In a closed 
session on December 17 the court issued a ruling that stated: 


At the beginning of this procedure (the procedure for the creation of a new govern- 
ment) the president is bound by the proportion of the political forces, expressed by the 


114 Eraof Transformation 


size of the parliamentary groups in terms of numerical strength, as well as by the order 
specified by the Constitution. This order, in accordance with which the candidate 
indicated by the parliamentary group with the greatest numerical strength is appointed 
first of all (Article 99, paragraph 1) and next the candidate indicated by the second 
largest parliamentary group (Article 99, paragraph 2) is inviolable. The president may 
not at this phase make a judgment regarding whom to charge with a trial mandate and 
may not himself seek a candidate from another parliamentary group or outside of 
parliament. Matters are different, however, in the event of the inability of the first two 
parliamentary groups to form a government. In this event, in conformity with Article 
99, paragraph 3, the Constitution assigns the designation of a candidate for prime 
minister to one of the following groups. The expression used premises the existence of 
more than three parliamentary groups. In the light of this, the Constitution prescribes 
that the president bestow the trail mandate on one of the next parliamentary groups, 
but not necessarily on the one immediately succeeding in numerical strength.** 


The court further explained that when the national assembly consisted of 
three parliamentary groups, after two failed attempts to turn to the two 
strongest parties, the president had to entrust the group ranking third in 
numerical strength with the task of designating a candidate for prime minis- 
ter, with no opportunity of making a judgment whether that party would be 
able to implement such a mandate.?° 

In December 1992, President Zhelev exercised his constitutional authority 
and turned to the BSP to nominate its candidate, Petar Boyadzhiev, to form a 
new government.?° Zhelev canceled the nomination a week later after dis- 
covering that Boyadzihiev had dual citizenship and constitutionally could not 
be prime minister.?” Zhelev then offered to appoint another MRF candidate; 
finally, he announced his approval of the MRF’s nominee, Liuben Berov, an 
economic adviser to the president and a professor of economics at Sofia 
University. On December 30, 1992, by a parliamentary vote of 125 to 24, 
Berov was elected Bulgaria’s prime minister, drawing support from the MRF 
and the Bsp. The UDF boycotted the vote, accusing Berov of serving the 
communists; some UDF members, however, participated.?8 

Berov’s government entered 1993 with solemn declarations that this gov- 
ernment would support privatization and continuation of the reform toward a 
market economy.’ Neither of those goals was reached. The volatile political 
situation further contributed to the faltering state of the Bulgarian economy, 
and privatization did not take hold; as of late August 1993, only two medium- 
sized firms had been privatized.*° In September 1993 Zelev criticized Berov’s 
cabinet, and the prime minister himself conceded “total failure of the govern- 
ment in privatization.”3! The UDF proposed several no-confidence votes that 
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were defeated after the cabinet received support from both BSP and MRF 
members of parliament.** The result has been increased support for the UDF 
in urban areas and a growing sense that the stalemate would not be broken 
without nationwide new elections.*? In fact, as a result of the ongoing party 
struggles, on September 2, 1994, Prime Minister Liuben Berow resigned. 
Several attempts to form a government failed, and on December 18 President 
Zhelev dissolved parliament. The pre-term general election brought an elec- 
toral victory to the BSP, which won a clear majority of 125 seats in the 240-seat 
assembly.>* 

The political crisis continued through 1995 with the BSP attempting to 
block or cancel some of the reforms adopted during the short period of 
anticommunist transformation. The party repealed the law on the decom- 
munization of science and education, adopted a law granting the state the 
right to preempt land property, and decided to take no action on the Bul- 
garian declaration to join NATO.*° Efforts by the president to veto the pro- 
communist legislation were easily overridden by the BSP’s absolute majority in 
parliament. Challenges to the BSpP’s legislative activity in the constitutional 
court met with mixed success, with the court alternatively upholding and 
striking down legislation.*® 


Constitutional Development All factional animosities notwithstanding, the 
Bulgarians were able to avoid the drastic pluralization of their legislative body 
that had crippled many of the constitutional reforms in Poland and Czecho- 
slovakia. So, while the Bulgarian national assembly, which split into two major 
coalitions, suffered from the excessive polarization of its political forces, the 
existence of just two major opponents kept the assembly operational. Thus, 
using its significant electoral victory in 1990, the socialist coalition was posi- 
tioned to push forward the process of constitution-drafting. As a result, the 
national assembly adopted the first brand-new constitution in East-Central 
Europe in July 1991. 

The constitution was carefully purged of rhetoric typical of Stalinist con- 
stitutions. It dropped such terms as “people’s republic,” “socialist state,” “so- 
cialists achievements,” and “central planning.” Instead, the Republic of Bul- 
garia is characterized as a democratic, law-governed, socialist state, based on 
the rule of law, principles of people’s sovereignty, political pluralism, division 
of powers, precedence of ratified international treaties over conflicting do- 
mestic legislation, and wide protection of the fundamental rights of citizens.?” 

The 1971 constitution of the People’s Republic of Bulgaria rejected the 
principle of division of powers, vesting all power in representative organs, the 
national assembly, and people’s councils.*® Two decades later, the new consti- 
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tution of 1991 clearly provided that “the power of the state [be] divided 
between a legislative, an executive, and a judicial branch.”3? 

The changes in the system of governing were less elaborate. The govern- 
mental form did not change, and article 1 of the 1991 constitution provided 
that “Bulgaria is a republic with a parliamentary system of government.”*° 
The drafters shifted the functions of the state council, the collegiate head of 
state, to the president. Some elements of the Bulgarian constitution such as 
direct election of the president or the prohibition of a joint appointment as a 
minister and a national representative,*! were borrowed from the French 
model.*? Otherwise, the role of the president is envisaged as that of a senior 
statesman who represents Bulgaria in international relations and consults the 
parliamentary groups in the process of nominating the candidate for prime 
minister.*? The president’s discretion to choose his own candidate for prime 
minister is limited; he either has to nominate the candidate of the largest 
parliamentary group, or, respectively, the candidates of the second-largest 
and other major parties if the previous appointees fail to propose the cabinet 
in seven days. If the national assembly subsequently is unable to nominate its 
own candidate, the president has to appoint a “caretaker cabinet” and dissolve 
the assembly. The president does have a right to veto legislative acts, which 
can be overridden by more than half of all national assembly members.** He 
can issue decrees that, with the exception of listed instances, require the 
countersignature of the prime minister.*> State of emergency or martial law 
are declared by the national assembly on a motion from the president or the 
council of ministers.*© Presidents also schedule referenda, but the decision to 
hold them belongs to the assembly.*” Neither is the president chief of the 
executive branch. That position is held by the prime minister, who is fully 
responsible to the national assembly. 

Justice is administered by the courts and supervised by the supreme court 
of appeals. The judiciary has independent and coequal status with the legisla- 
ture and the executive.*® The 1991 constitution also provides for a system of 
administrative adjudication exercised by the supreme administrative court.*? 
Judges, prosecutors, and investigators are appointed, promoted, demoted, 
transferred, or dismissed by the high judicial council, a self-governing body 
composed of the presidents of the supreme courts and appointees of the 
national assembly and judicial authorities. The presidents of the supreme 
courts are appointed or dismissed by the president of the republic on the 
recommendation of the high judicial council.*° 

In July 1994 the National Assembly adopted the act on the judicial system, 
which immediately was challenged as unconstitutional in the constitutional 
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court. On August 11 the court rejected the claim of unconstitutionality by a tie 
vote of six-to-six, and the act came into force, creating a confusing situation in 
the Bulgarian judicial system. Commentators observed, that “the paradox of 
this decision is that the new court system was created prior to the adoption of 
procedural laws specifying how courts should function. Consequently, Bul- 
garia now has two parallel court systems: the old courts, which were officially 
abolished, but nevertheless continue to operate on the basis of existing pro- 
cedural laws, and the new courts, which were officially established but cannot 
function until a new procedural code is adopted. It is not immediately clear 
what the consequences of this confusing situation will be and how the prob- 
lems it creates will be resolved.”>! 

The constitution established the constitutional court, based on Western 
European models, which consists of twelve justices, elected in the modified 
French fashion:°? one-third by the national assembly, one-third by the presi- 
dent, and one-third jointly by the justices of the supreme court of appeals and 
the supreme administrative court. The court has elaborate advisory and arbi- 
trary functions, and it has been vested by the constitution with the right of 
abstract constitutional review, which may be exercised on the initiative of no 
less than one-fifth of the national representatives, the president, the council of 
ministers, the supreme court of appeals, the supreme administrative court, or 
the prosecutor general. The decisions of the court are final, and any act ruled 
unconstitutional becomes invalid as of the day of the enactment of the rul- 
ing.°? Until recently, the court focused on issues dealing with separation of 
powers and was criticized for not being active in human rights cases. As 
Rumyana Kolarova wrote, “during the last year and a half the Bulgarian 
Constitutional Court has played a key role in almost all essential political 
changes. But it has done so through careful self-restricting decision-making, 
more as a moderator than an active participant.”>* 

To sum up, the Bulgarian constitution of 1991 can be praised for its clarity 
and coherence, its well-balanced concept of a parliamentary system, its judi- 
cial review of administrative actions, and its elaborate system of judicial self- 
government. Presidential and executive relations are still confusing, and the 
prime minister lacks the maneuverability of the British prime minister or the 
German chancellor. The scope of constitutional review is still fairly limited, 
and the functions of the constitutional court, which cannot be activated either 
by the ordinary courts or individual petitions, are predominantly advisory. 
Despite these shortcomings, however, the 1991 Bulgarian constitution at- 
tracted significant media attention as the first brand-new constitution of the 
post-glasnost period in East-Central Europe. 
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Protection of Fundamental Constitutional Rights The list of fundamental rights 
in the Bulgarian constitution is long and impressive, and the Western com- 
mentator must admit that the drafters successfully avoided many defects of 
other postsocialist bills of rights. “Everyone’s freedoms” received wide cover- 
age in the Bulgarian constitution; foreigners who reside in the Republic of 
Bulgaria have all rights granted by the constitution with the exception of a few 
political freedoms reserved for Bulgarian citizens.°> The drafters replaced the 
typical socialist clause limiting individual rights and freedoms for the interests 
of the society, with the well-known liberal formula of “equal freedom” limited 
only by equal rights of shareholders of social wealth. The constitution de- 
clares that “the fundamental rights of citizens are irrevocable. These rights 
may not be abused and may not be exercised to the detriment of the rights or 
legitimate interests of others.”>° 

The catalog of social, economic, and cultural rights is exhaustive, but the 
drafters tried to emphasize that constitutional provisions are a declaration of 
policies promoted by the state. For example, the constitution confirms that 
“citizens have the right to work,” but drafters added a less promissory state- 
ment that, “the state is concerned with providing conditions for the exercise of 
this right.”°’ Private and public property is protected by law and Bulgaria’s 
economy is described as one “based on free economic initiative.”>* Stull, Bul- 
garia, referred to as a “social state,” is the sole owner of all underground 
resources, coastal beaches, public roadways, waters, forests, and parks of 
national significance. The language used to describe land ownership seems to 
be deliberately ambiguous, the constitution stating only that “the land is a 
basic national resource and benefits from the special protection of the state 
and society” and that “arable land may be used exclusively for agricultural 
purposes.”°? 

The overall human rights situation in Bulgaria was described as “generally 
good” in 1992 by the U.S. Department of State in its annual country-by- 
country report to the American Congress.®° Freedoms of the press, of asso- 
ciation, and of travel were “generally respected.”®' Moreover, according to the 
CSCE, Bulgaria has made “impressive strides towards becoming a democratic 
state based on the rule of law” since 1989.° Finally, Bulgaria is considered to 
have “a good record of compliance with its CSCE human dimension commit- 
ments.”®? In 1992, Bulgaria ratified the European Convention on Human 
Rights, accepted the optional protocol under the International Covenant on 
Civil and Political Rights, and in May was admitted as a full member of the 
Council of Europe. Along with the government’s general efforts to improve its 
record in protecting human rights, however, the monitoring agencies ob- 
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served increasing xenophobia, nationalism, and expressions of antiethnic sen- 
timent among the population at large. 

Thus, despite Bulgaria’s overall progress in respecting human rights, crit- 
ical areas remain where the country needs to direct future efforts. As men- 
tioned, the Bulgarian constitution lists many rights and freedoms, and they 
are generally respected. However, no concrete legislation has been passed to 
strengthen the rights enumerated in the constitution, nor is there a coherent 
judicial procedure in the constitutional court for handling individual petitions 
for human rights violations. 

Perhaps the most problematic issue is the widespread discrimination 
against ethnic minorities. This problem seems to be made worse by the coun- 
try’s critical economic situation. Although the government has been address- 
ing the problems of the minorities, constitutional provisions and societal 
forces still promote marginalization of the various ethnic minorities. Bul- 
garia’s ethnic composition is divided between a Muslim Turkish minority 
population of approximately 822,000, about 288,000 Gypsies, and smaller 
ethnic groups that include Pomaks, Macedonians, Armenians, Jews, and 
Greeks.® 

The Bulgarian constitution guarantees individual rights and equality,°° but 
it does not protect the collective rights of minorities, rejecting the use of the 
word “minority” altogether.®’ Despite this intended denial of the seriousness 
of ethnic problems in Bulgaria, in reality their existence is confirmed by nu- 
merous Western commentators. The government continues to work toward 
redressing the grievances of those Turks living in Bulgaria who were subject to 
mandatory assimilation by the communist government under Todor Zhivkov 
from 1984 until 1989.°° Under the assimilation campaign, the Turks were 
forced to adopt Bulgarian names and were prohibited from speaking their 
native language and from practicing their religion and culture. This campaign 
resulted in the 1989 flight of more than 350,000 Turks to Turkey.®? Since the 
downfall of the communists in 1989, the treatment of Turks and other ethnic 
minorities has clearly improved,”° although some forms of discrimination still 
exist. For instance, it is often emphasized that the minorities in Bulgaria have 
been unable to fully effect their cultural and political rights. 

The constitution provides for the right to peaceful and unarmed assembly 
and the right to form associations.’! Although peaceful protests are by and 
large permitted in Bulgaria,’ they are, in reality, subject to several restrictions. 
First of all, the constitutional provision only protects Bulgarian citizens, and 
permits are required for allies and assemblies held outdoors. Second, organi- 
zations that threaten the country’s territorial integrity or unity, or that incite 
racial, ethnic or religious hatred, are prohibited by the constitution.”? Third, 
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the constitution specifically forbids the establishment of ethnic-based political 
parties”* and prohibits citizens’ associations, including trade unions, from 
engaging in political activity.”> These provisions directly affect the ability of 
the ethnic Turkish groups, the Roma (Gypsy minority), and other ethnic 
minorities from having a meaningful role in politics. In early October 1993 
the U.S. ambassador to Bulgaria, William Montgomery, promised to seek 
changes in the Bulgarian constitution, specifically the provision that prevents 
ethnic-based political parties.”° 

Likewise, a clause in the Bulgarian electoral law prohibits any organization 
not legally registered as a political party from running an independent list of 
candidates in parliamentary or local elections.”’ This provision and a ban of 
ethnically based political parties seemed to particularly affect the MRF, a 
political party created by the Turkish minority in January 1990. In I991 a 
court denied the MRF the right to renew its registration as a political party. 
However, the central electoral commission ruled that the MRF’s 1990 registra- 
tion for the parliamentary elections was still valid. The electoral commission’s 
ruling was challenged in both the constitutional court and in the supreme 
court. The courts’ decisions softened the interpretation of the constitutional 
ban indicating that it had to be interpreted in accordance with other portions 
of the constitution and that no ethnic-based political party would be allowed if 
the party sanctions ethnic supremacy or conflict. As a result of these deci- 
sions, the MRF played an important role in the parliamentary elections of Oc- 
tober 1991 as it secured twenty-four seats in the national assembly and joined 
forces with the Union of Democratic Forces to form a coalition government. 

Most problematic, as is the case in most other Central and East European 
countries, is the treatment of the Roma.”* Although respect for basic free- 
doms of the Roma has improved since the communist era, they still face 
discrimination. Numerous cases have been reported of police mistreatment of 
Gypsies.’? The leadership of the Gypsy Union stated in June 1993 that “Bul- 
garian Gypsies are subjected to discrimination, police violence and human 
rights violations . . . [and] to manipulation by parties and the media, admin- 
istrative oppression, insolence in the administration of the law and cynical 
nationalism.”®° In September 1992, Amnesty International wrote to the minis- 
ter of justice concerning treatment of the Roma. The minister responded in 
October 1992 that “the Ministry of the Interior has initiated a prompt and 
impartial investigation of the minority situation here in Bulgaria.”*! Sul, in 
1993 numerous incidents of police mistreatment of Roma were reported; the 
following year, although incidents of human rights violations by governmental 
agencies and complaints of police brutality were less frequent, Amnesty Inter- 
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national charged that “the government violated human rights by failing to 
provide [for] their adequate protection.”®? 

Human rights monitoring agencies also observed that since the fall of 
communism, religious freedoms have expanded, and the average citizen is 
allowed to freely exercise his or her religion.* The constitution provides for 
freedom of religion,** with no restraints on attending religious services, taking 
part in religious education, reading religious publications, or having contacts 
with other religious people abroad.*° Religious materials, including Bibles, 
can be freely imported and printed. Various religious newspapers for Mus- 
lims, Catholics, or Jews are regularly printed.8° Church property, confiscated 
or closed during communist rule, has been returned or reopened. 

Religious freedoms guaranteed by the constitution, however, are limited by 
two provisions. The first states that “the Eastern Orthodox religion is the 
traditional religion of the Republic of Bulgaria”’;®’ the second provides that all 
religious entities must register with the directorate of religious affairs (DRA), 
which was created in 1991.®® Since its establishment, the DRA has been in- 
volved in a number of contentious removals of the leaders of both Eastern 
Orthodox and Muslim religions.®? In 1992 more than twenty-five religious 
groups were registered with the DRA;”° however, registration was permitted 
only if the religion’s tenets were consistent with Bulgarian law and so long as 
“the election of religious officials is properly conducted.?! Although no re- 
ligious group was denied the right to register with the DRA, commentators in 
1992 noted that the provision seemed to work against constitutional provision 
for separation of church and state.?? Observers in 1994 saw a rising tide of 
intolerance in Bulgaria. Parliament amended the families and persons act and 
tightened registration requirements for religious groups. More than seventy- 
five already registered groups were forced to apply for new registration at the 
religious affairs directorate, and more than two-thirds of them were denied.”* 

The constitutional right to emigrate and travel abroad is permitted for all 
Bulgarians, and as of January 1991 Bulgarians no longer needed to obtain exit 
visas.** The only restrictions on this right were for exceptional circumstances 
such as national security.?> Every citizen had the right to return to Bulgaria’® 
and might not be forcibly expatriated®’ or deprived of citizenship acquired at 
birth.”* In response to the country’s critical economic situation, thousands of 
Bulgarians left in 1992 seeking better opportunities abroad. 

The Bulgarian media are relatively free. The constitution forbids cen- 
sorship®? and widely varied political views are expressed in an array of 
newspapers, journals, and books. Moreover, independent radio stations have 
emerged. In 1994 more than thirty independent stations were reported to be 
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broadcasting in Bulgaria, and in July of that year the first private television 
channel was licensed.'°° Many newspapers are affiliated with political parties 
or trade unions and likewise are highly politicized.'°' Charges were made that 
censorship had occurred in dismissals of media personnel. Parliament re- 
moved Asen Agov, director general of national television under the UDF- 
Dimitrov government, after Agov made numerous innovative changes in Bul- 
garian television programming. Also, in June 1993, Prime Minister Berov 
removed Ivo Indzev, director of the state news agency (BTA), for giving dis- 
torted information pertaining to state institutions. In July 1993 the Bulgarian 
supreme court stated that the government had no authority to exercise control 
over the agency and ruled that Indzev’s removal was unconstitutional. '° 
Conclusions of the CSCE report on human rights and democratization in 
Bulgaria seemed to correctly summarize the situation in the mid-1990s: 


While Bulgaria faces considerable problems in its post-communist transition, and will 
continue to in the foreseeable future, it is doing much better than most of its Balkan 
neighbors. Moreover, it is exceeding the expectations of those who untl recently 
viewed Bulgaria through the prism of being the Soviet Union’s “16th republic” and the 
home of papal assassination plots and forcible assimilation campaigns. Despite its very 
real problems, Bulgaria is indicating that it is more tolerant, pluralistic, democratic and 
stable than many would have supposed.!% 


ROMANIA 


Political and Economic Transformation Communist dictator Nicolae Ceau- 
sescu’s rule ended in late December 1989. Following the Timisoara dem- 
onstrations and a week-long outburst of hostilities in Bucharest that pitted 
protesters against the securitate (state secret police) and troops loyal to Ceau- 
sescu, the dictator was ousted and executed on December 25, 1989. Several 
days before his execution, a new provisional government, the Council of the 
National Salvation Front (CNSF), was formed to serve until May 1990, when 
Romania would hold free parliamentary elections.'°* CNSF leaders took over 
the main governmental positions. Ion Iliescu, a former Communist Party 
official who was deposed by Ceausescu, became president; Dumitru Mazilu, 
a diplomat who was placed under house arrest for criticizing the dictator, was 
named vice president; and Petre Roman, a professor at the polytechnic in- 
stitute, was appointed prime minister.'° 

The question of how the CNSF was actually formed was the subject of 
controversy; many observers speculated that the group had been in existence 
for many months before December’s revolution. The council officially an- 
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nounced its existence on national television on December 22; at that time it 
had thirty-nine members consisting of dissidents, former Communist Party 
members, intellectuals, and artists. By early January 1990 the CNSF had grown 
to 150 members.!°° On February 2, 1990, under pressure from opposition 
groups, the CNSF relinquished its control over the government, reorganized as 
a political party, and joined with twenty-nine other political parties to form an 
interim coalition government.!” Basically, any group that met the require- 
ments for forming an official political party was eligible to join the new interim 
government.!°8 The new government, which was to rule the country until the 
May 1990 elections, was called the Provisional Council for National Unity.!° 

Presidential and parliamentary elections set for May 1990 marked the first 
free balloting in Romania in sixty-two years. The only three parties repre- 
sented in the presidential elections were the National Salvation Front (NSF), 
whose candidate was Ion Iliescu; the National Peasant’s party (NPP), with Ion 
Ratiu as its candidate; and the National Liberal party (NLP), which put for- 
ward Radu Campeanu. More than eighty parties ran candidates in elections 
for parliament’s lower and upper houses: 397 seats in the national assembly 
and 190 seats in the senate.!!° The elections resulted in a landslide victory for 
the left-wing NSF. Iliescu was elected president, receiving 85.07 percent of the 
vote, and the NSF won a two-thirds majority in both houses of parliament, 
receiving 62.31 percent of the ballots for the lower house and 67.02 percent 
for the upper.!!! Although both victories had been predicted, the NSF’s mar- 
gin over its opposition was surprisingly large. 

As president, Iliescu began a program of “dismantling centralized planning 
in favor of freer markets.”’!!2 Further, the NSF advocated a “gradual transition 
to a market economy with the emphasis on social guarantees for the working 
people,” which would avoid shock therapy reforms.'!!? In June 1990 President 
Iliescu appointed Petre Roman as prime minister; and Roman, in turn, ap- 
pointed a twenty-three-member cabinet composed mostly of technocrats and 
with no opposition representatives. This lack of representation sparked stu- 
dent demonstrations against the NSF at Bucharest University in mid-June 
1990; the students accused the Front of neocommunism and established a 
“Communist-free zone” in the city center.!'* Thousands of miners, on II- 
iescu’s call, arrived in Bucharest and broke up the demonstration by beating 
the students in the presence of police.!!> 

The next tide of protests in Bucharest was caused by the reorganization of 
the Romanian Communist Party. The party, which virtually disappeared 
after it was ousted in December 1989, reorganized as the Socialist Party 
of Labor (SPL) in November 1990. This new party was created by members 
of the former Communist party joining with the left-wing Democratic Party 
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of Labor.'!® Creation of the SPL was met with protests from opposition forces 
in Bucharest’s streets and in parliament. Protesters, who viewed the SPL as 
merely a secret creation of Iliescu and the NsF, demanded the president’s 
resignation.!!” 

Through the end of 1990 and the first half of 1991, protests against the 
government continued, resulting in Prime Minister Roman’s resignation on 
September 26, 1991. Violence began on September 25 when Romanian min- 
ers gathered in Bucharest to demand higher wages and better living condi- 
tions. The miners were soon joined by city residents protesting both the 
government and the economic crisis plaguing the country. This time the 
demonstrators demanded the president’s and prime minister’s resignations. 
Succumbing to the pressure, Roman resigned but remained in office until the 
new government of Theodor Stolojan was ready to take over.!!8 

Looking ahead to the next general elections in September 1992, it appeared 
that the opposition parties would need to join forces to challenge the in- 
cumbent NSF. As early as November 1991 the NPL leader Radu Campeanu 
started to unite the NPL, the NPP, the Democratic Union of Hungarians in 
Romania (DUHR), and other opposition parties in an attempt to form some 
sort of alliance to run against the NSF.'!° Such an alliance was finally formed 
in November 1991 under the name Democratic Convention. The convention, 
composed of eighteen different groups, said it was seeking to remove from 
Romania “communism, primitive nationalism, extremism, and chauvinism” 
and in turn institute the rule of law as well as a market economy. !7° 

As the 1992 elections drew closer, it appeared that Iliescu, who had relin- 
quished his party membership on assuming the presidency, would seek to 
secure his reelection by disassociating himself from the radical economic 
program of the NSF. He successfully presented himself as a senior statesman 
standing above factional conflicts, presiding over steady, free-market, and 
democratic reforms but opposing any drastic “surgical” changes. The pre- 
election position contributed to the split between Iliescu supporters and sup- 
porters of former Prime Minister Roman. Roman has called Iliescu “a neo- 
communist who depends on the Romanian Intelligence Service for survival,” 
while describing himself as “the only capable reformer in politics today.”!?" 
To stand out from Roman’s National Salvation Front, the ruling left-wing 
pro-Iliescu faction began calling itself Democratic National Salvation Front 
(DNSF), and the power struggle between the NSF and the DNSF immediately 
moved to the forefront of Romania’s political scene. 

Iliescu’s chances for reelection were also enhanced by the split in the op- 
position camp. In May 1992, Campeanu removed the NLP from the Demo- 
cratic Convention, thus dashing any hopes that the convention would become 
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Table 1: Distribution of Seats by Party in Romanian 








Parliament of 1992. 
PARTIES ASSEMBLY SENATE 
Democratic National Salvation Front ay! 49 
Democratic Convention of Romania Alliance 82 34 
National Salvation Front 43 18 
Romanian National Unity Party 30 14 
Hungarian Democratic Union of Romania 27 1 
Greater Romania Party 16 
Socialist Labor Party 13 
Agrarian Democratic Party of Romania — 
Total 328 143 








the biggest electoral bloc. The main reason behind this split was the NLP’s 
failure to agree with the Democratic convention on power-sharing. Moreover, 
this action by the NLP blocked any chance that one party would win more 
than 20 percent of the seats in parliament.!?2 

As had been predicted, no candidate in the presidential race won an abso- 
lute majority, thus making a second-round runoff mandatory. What was sur- 
prising was the fact that, despite national opinion polls, Iliescu received a 
higher percentage of votes than the main opposition candidate, Emil Con- 
stantinescu. The second-round, runoff presidential election was held on 
October 11, 1992, with Iliescu winning more than 61 percent of the vote to 
beat out Constantinescu (39 percent).!?? 

In the parliamentary elections the results were even more surprising as the 
former communists, receiving about 30 percent of the vote and defying earlier 
predictions, prevailed over the democrats who received only 20 percent of the 
vote.!?4 However, since no party won a clear majority, future legislative action 
depended on the winners’ ability to form a coalition government. The task 
took almost a month, but finally, on November 4, 1992, at a meeting between 
Iliescu and parliamentary party leaders, Nicolae Vacarotu—a “man of re- 
form,” according to Iliescu!?°—was appointed the new prime minister.!° 

Distribution of seats after the general election of September 27, 1992, can 
be seen in table 1. 

To display their disapproval of Vacaroiu’s program, the opposition parties 
made several moves unprecedented in postwar Romanian politics. In early 
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January 1993 the opposition, led by the NsF, formed a “shadow cabinet” to 
“fight the shortcomings of the present government,’!?? and on March 12, 
1993, it submitted a motion of no-confidence in the economic program.!7® 
According to the constitution, such a motion must be debated by parliament 
within three days and then submitted to a secret ballot. Basically the motion 
put forward by the opposition described the current government as “disori- 
ented” and said its plans would plunge Romania deeper into economic cri- 
sis.'2? On March 19, the government’s economic strategy was put to a vote in 
parliament, the first parliamentary no-confidence motion in seven decades, 
with the result being 260-192 in the government’s favor.'3° Although the 
government survived this vote, its position had been severely weakened by the 
slowdown in economic reforms and by rising unemployment, triple-digit in- 
flation, and low wages. 

In the midst of the ongoing power struggle, both the ruling party and the 
opposition parties searched for new partners and attempted to improve their 
status and reputation. In late May 1993 the NSF held a national conference to 
adopt a new name, hoping to help revamp its image. The NSF switched its 
name to Democratic Party NSF, keeping the initials NSF to serve as a reminder 
that the party was formed in difficult political circumstances.'*! In July 1993 
the DNSF held a conference at which it also adopted a new name. The new 
name of the DNSF is “Social Democratic Union.”!3? Moreover, the opposition 
has formed a united front against the minority government. On June 17, 1993, 
the Democratic convention and the DNSF signed a pact agreeing to negotiate 
jointly.'!3 Almost in response to this consolidation of the opposition, the gov- 
ernmental faction, DNSF, entered into a pact on June 25, 1993, with commu- 
nist and hard-line nationalist parties, including the Socialist Labor Party, the 
Great Romania party and the anti-Hungarian Romanian National Unity 
Party.'!34 On December 7, 1993, the Vacaroiu cabinet survived another vote of 
no-confidence by the narrow margin of 236-223. 

In 1994 the pressure from the opposition for a change of government 
continued to mount, and it was widely believed that the government would be 
forced to call new elections. Despite these predictions, the Vacaroiu cabinet 
outlasted the new parliamentary struggles, and in 1995 both the ruling coali- 
tion and the opposition began gearing up for the 1996 elections. After internal 
crisis and heated campaigning, the opposition, led by the Democratic Con- 
vention of Romania (DCR) and the National Peasant Party (NPP) elected Emil 
Constantinescu as the coalition’s presidential candidate. The governing coali- 
tion, after several shakeups and reshufflings, also tried to discipline its rank- 
and-file members and to present a new program emphasizing “law and order” 
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reforms.!*> It remained to be seen whether warming up for the campaign trail 
also would impart to Romanian politicians a new lesson in political culture. 


Development and Major Provisions of the 1991 Constitution Communist domi- 
nance in the Romanian national assembly in 1990-91 had undoubtedly one 
beneficial aspect. Communists, attempting to establish their reputation as 
reformers, declared that the primary task of the new parliament would be to 
draft a new constitution. The communist-dominated parliament completed 
its task of adopting a new constitution fifteen months after a constitutional 
commission was formed in June 1990. The commission, consisting of parlia- 
mentary deputies from Iliescu’s National Salvation Front, discussed the draft 
constitution with the group of CEELI experts in the summer and autumn of 
1991 in Bucharest and Washington, D.C. Preliminary and final drafts were 
debated in the full constituent assembly (which doubles as the regular parlia- 
ment), and, after being submitted to a referendum, the final draft was passed 
on November 21, 1991, and promulgated on December 8.!7° 

The constitution should be praised for its clear structure and compact 
character. The list of constitutional rights is long and impressive at first 
glance. The document guarantees equality of rights; individual freedom and 
personal security; rights to free movement and privacy; freedom of religion, 
of assembly, of speech, and press; confidentiality of correspondence; invio- 
lability of domicile; major political, social, and economic rights, such as the 
rights to vote and to be elected; rights to education, to information, to health 
care; the right to strike; the protection of private property; and more. 

Careful examination of this list may raise several concerns. For example, 
minority interests, notoriously Romania’s problem, require more sophisti- 
cated safeguards than the regular guarantees of equality before the law, impar- 
tuality of the courts, and respect for minorities’ languages.'?’ Also, the pro- 
tection of the rights of aliens do not measure up to current international 
standards, which offer equal protection before the law to “the persons,” in- 
cluding foreigners, rather than only to “the citizens” of the country.'7* Among 
other problems, if citizens’ freedom of movement is to be protected, restric- 
tions of this right should be laid down by the constitution, not by ordinary 
law. Restricting the exercise of individual rights and freedoms on the ba- 
sis of offending a vaguely defined “public morality” may also raise some 
questions. !39 

Generally, the evaluation of constitutional rights is always difficult without 
examining judicial enforcement of constitutional guarantees. Here, some ob- 
servations deserve notice. The Romanian constitutional court, established on 
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the basis of a law adopted by the national assembly on May 16, 1992,'#° 
follows the French model of political rather than sensu stricto judicial re- 
view.'*! The court, composed of nine justices serving nine-year terms, three 
of them appointed by the chamber of deputies, three by the senate, and three 
by the president. The right to initiate constitutional review is reserved to a few 
political figures who will generally belong to the same majority that passed the 
challenged statue, such as the presidents of the two chambers, or at least fifty 
deputes and twenty-five senators.'4? In addition, the right to initiate a review 
of laws before their promulgation is vested in the president and the supreme 
court. 

The Romanian court has only limited authority to decide on the constitu- 
tionality of laws in force and cannot rule on the constitutionality of already 
ratified international agreements. The court’s right to hear individual com- 
plaints on violations of constitutionally guaranteed rights is extremely vague. 
Theoretically, the court may be convened on the request of the ordinary 
courts that have decided to accept motions challenging the constitutionality of 
laws and rulings. However, it remains to be seen how energetically the courts 
will use discretion to reach the constitutional court in individual challenges. 
Thus, with the exception of the power of review when a legislative enactment 
has been drafted but not yet promulgated, and in addition to some super- 
visory functions, the powers of the Romanian constitutional court are limited. 
A court decision concerning the unconstitutionality of laws may be overruled 
by a two-thirds majority of parliament. 

In France the quasipolitical system of constitutional review works in com- 
bination with a network of administrative courts, with the Conseil d’Etat at the 
top, reviewing the legality of administrative acts. When the Romanian consti- 
tution was adopted, it was widely expressed that in the absence of an equiv- 
alent system, the judicial enforcement of constitutional rights in Romania 
may still be difficult. These predictions only partially proved to be true. Al- 
though the chamber of deputies frequently overrode the court’s decisions, the 
Romanian constitutional court was amazingly active. In 1994 the court with a 
mixed success tried to block governmental attempts to take over some legisla- 
tive functions from the parliament. The court upheld some of governmental 
ordinances and orders,'*? but it also successfully defended its position that the 
implementation of the act recognized as unconstitutional by the court had to 
be suspended until the second vote by a qualified majority was taken in the 
parliament. 

In 1995, despite the significant majority controlled by the governing coali- 
tion, the court became an institution used on a permanent basis by the opposi- 
tion to challenge the government’s policy. “All major decisions by Parliament 
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have been deemed inconstitutional. Among the laws challenged by the consti- 
tutional court were the Law for Social Security, the Law Regarding the Status 
of Deputies and Senators, the Law of Empowering the Government to Issue 
Orders, the education law, the decision to overrule debates on the motion of 
local administration, and the decision to bring into use a Rule Concerning 
Confidential Papers in the Chamber of Deputies, as well as the laws concern- 
ing nationalized buildings, the privatization law, and ordinance no. 1.”!44 This 
record clearly shows that either the court is too partisan and the procedure for 
its activation should be amended, or the government on a permanent basis 
operates beyond the sphere authorized by the constitution. Both conclusions 
mean that institutions of democratic control in Romania still do not function 
properly. 

The constitution created a parliamentary form of government with dual 
executive and bicameral legislative frameworks. The rationale for a second 
chamber in the Rumanian system is not clear. The chambers are equal and 
elected in the same way. Both deputies and senators represent the entire 
country and cannot be bound by instructions of their constituencies. The 
frequency with which both chambers jointly meet further confirms that basi- 
cally their functions are the same. 

Second chambers usually are set up to promote regionalism, as in Belgium, 
Spain, and Italy, are federal components of the legislative bodies, as with the 
United States, Germany, Switzerland, Russia, and the former Yugoslavia, or 
simply have survived in countries with strong traditions of bicameralism, such 
as the United Kingdom. In some new democracies of East-Central Europe— 
Poland, for one—second chambers were established to counterbalance the 
communist nomenklatura’s influence in the first chamber. As none of these 
reasons characterizes the Romanian political environment, the existence of 
two chambers seems to be of little use. '*> 

The chambers of the Romanian parliament meet twice each year,'*¢ first 
time from February until the end of June, the second from September until 
the end of December. The chambers may be convened for extraordinary 
sessions if requested by the president of the republic, the permanent bureau, 
and at least one-third of the deputies or senators. The chambers also meet in 
joint sessions, which are called to receive the president’s message; to approve 
the state operating and social security budgets; to declare mobilization, to 
declare a state of war, or to suspend or cease military actions; to examine 
reports of the Supreme Council for the Defense of the Country and the court 
of accounts; to appoint the intelligence service’s director and to monitor the 
operations of his office; and for other functions as provided by law. The 
presidents preside over permanent bureaus elected for both chambers, each 
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of which also forms its own permanent commissions and can appoint inves- 
tigative commissions or special commissions on an ad hoc basis. 

Parliamentary groups have the powers to propose a number of members to 
be designated in the validations committee, to propose candidates for the 
office of president of each chamber and of the chambers’ permanent commit- 
tees, to propose members of parliamentary committees, to request changes of 
agenda sittings, to present written amendments to bills, to present the group’s 
opinion on bills, to propose secrecy of certain sessions, and to request the end 
of debates. Deputies and senators are forbidden from changing the parlia- 
mentary groups, which, regardless of size, are guaranteed the right to partici- 
pate in the legislative process and in parliamentary control. 

Deputies and senators may not be held liable to judicial proceedings 
for political opinions or votes cast, and they may not be detained, arrested, 
searched, or prosecuted for criminal or minor offenses without consent of 
their respective chamber. If a deputy or senator is caught in a criminal act, he 
may be detained and searched, but the minister of justice must immediately 
inform the president of the chamber of the detention. 

In case of a request for waiving immunity, the president of the chamber 
must so inform the deputies or senators. The request is then sent to the legal, 
discipline, and immunities committee for examination, and the committee 
decides if the request is valid. The committee’s report is then submitted to the 
chamber for debate and a secret vote. 

Following the French constitutional model, the Romanian constitution 
describes the hierarchy of laws. It provides that parliament adopt constitu- 
tional, statutory, and ordinary laws. Constitutional laws are established to 
revise the constitution; such revisions, however, cannot eliminate constitu- 
tional provisions on basic rights and freedoms or on guarantees of such rights 
and freedoms. Provisions regarding the national, independent, unitary, and 
indivisible character of the state, the republican form of government, ter- 
ritorial integrity, the independence of the judicial system, political pluralism, 
and the official language also cannot be amended. The constitution, as well, 
cannot be amended during a period of martial law or a state of emergency. 
Initiation of the revisions must be by the president of the republic, on the 
government’s request, by one-fourth of the deputies and senators, or by at 
least $00,000 citizens who come from the Bucharest municipality and from at 
least half the counties in Romania, with at least 20,000 voters endorsing the 
request in each county. The draft of the amendment or the recommendation 
for revision of the constitution must be approved by a two-thirds majority of 
each chamber’s members. If the chambers disagree and no agreement is 
reached by mediation, they take action on drafting the amendment in a joint 
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session by a vote of at least three-fourths of all deputies and senators. The 
revision must be approved by a referendum called within thirty days of draft 
approval or recommendation for revision. 

Statutory law areas include the electoral system; the organization and oper- 
ation of political parties; the organization and holding of a referendum; the 
organization of the government and of the Supreme Council for the Defense 
of the Country; martial law and emergency regulations; violations of law, 
punishments, and execution of punishments; granting of amnesty or pardon; 
the organization and operation of the higher council of magistrates, courts of 
law, the public ministry, and the court of accounts; the status of public func- 
tionaries; administrative litigation; the general juridical system of ownership 
and inheritance; the general system of labor relations, trade unions, and social 
aid; the general organization of education; the general operation of religious 
denominations; the organization of local and county-wide administrations; 
the general system of local autonomy; and the manner determining exclusive 
economic zones. Other laws adopted by the parliament have the character of 
ordinary laws. Statutory laws and decisions regarding regulations of chamber 
proceedings are approved by a majority of the members of each chamber. 

Legislative initiative is vested in the government, the deputies, the senators, 
and at least 250,000 citizens who have the right to vote signing a legislative 
proposal in half the republic’s counties and in the Bucharest municipality, 
with at least 10,000 signatures collected in each county. Citizens cannot pro- 
pose legislation on fiscal matters, international issues, amnesty, or pardon. 

The parties authorized to initiate legislation may consult the legislative 
council, a specialized consultative organ of parliament set up to coordinate the 
legislative process with a view toward its systematization and unification. Bills 
may be initiated in either chamber, and after being passed by one chamber, 
each is sent to the other for approval. If the second chamber fails to approve 
the bill, it is returned to the chamber where it was initiated. After a second 
debate, the bill is sent back to the seconding chamber. A second rejection is 
final. A mediation commission consisting of an equal number of representa- 
tives from each chamber may be established to work out agreements between 
the chambers. If one chamber does not approve the mediation commission’s 
report, or if the commission does not reach an agreement, the bill is submitted 
for final approval in a joint session. The approval of statutory laws requires a 
vote of a majority of all members of both chambers, and ordinary laws require 
a majority vote of the members present in a joint session. In the area of 
ordinary laws, the Romanian parliament, again following the French constitu- 
tional model, can pass a special law delegating to the government the power to 
legislate through decrees. 
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Laws are sent to the president for promulgation, which must occur within 
twenty days after a law is received. The president may ask the parliament to 
reconsider the law, or he may ask the constitutional court to review its consti- 
tutionality. A law endorsed by parliament, or one deemed constitutional by 
the constitutional court, must be promulgated within ten days of its receipt by 
the president. 

Proposals for the state operating and social security budgets are prepared 
each year by the government and submitted to parliament. To approve the 
operating budget, the chambers meet in joint sessions. If budget laws are not 
approved at least three days before the end of the budgetary year, legal opera- 
tions will be extended until new budgets are approved. Budgetary administra- 
tion is monitored by the court of accounts, whose members are appointed by 
parliament and who enjoy the same immunities as judges. The court of ac- 
counts presents annual reports on governmental administration of budgetary 
resources to parliament. 

The directly elected president’s prerogatives are limited. Before a law goes 
into effect, the president may refer it to parliament for reconsideration, but 
he must promulgate the law if parliament passes it again by a simple ma- 
jority.'*7 The president designates a candidate for prime minister, and he 
appoints government heads on the basis of a vote of confidence from parlia- 
ment.'#8 After consulting the heads of both chambers, the president may 
dissolve parliament once a year if that body does not approve formation of 
the government within sixty days of a first request.'*? The president is the 
commander-in-chief, and, after consulting parliament, he can institute a pop- 
ular referendum. '!°° 

With the exception of committing high treason, the president enjoys im- 
munity from prosecution. He may be accused of high treason by a vote of at 
least two-thirds of all deputies and senators sitting in joint session. The case is 
then heard and decided by the supreme court of justice. The president is also 
constitutionally liable and can be suspended from office by a motion of one- 
third of the deputies and senators and, after consultation with the constitu- 
tional court, by a majority vote of the deputies and senators in a joint session. 
The removal of the president from office must be confirmed by a referendum 
organized thirty days after the decision to suspend. 

The president designates a candidate for prime minister and appoints the 
government on the basis of a vote of confidence in parliament. When issues of 
foreign policy, national defense, and public order are discussed, the president 
may consult the government and chair its sessions. Presidential decrees on 
foreign policy, defense, domestic emergency policies, military nominations, 
and the awarding of decorations and honorary titles require the prime minis- 
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ter’s countersignature. International treaties are negotiated by the govern- 
ment, signed by the president, and ratified by parliament. 

In summary, despite several flaws the constitution set up a framework for 
the further development of democratic mechanisms in Romania. Whether 
this framework will be used to strengthen the communist legacy or to peel off 
the country’s neocommunist label depends on the Romanians themselves.!>! 
In a September 25, 1992, interview preceding his electoral victory, President 
Iliescu said, “It is not up to others, but up to the Rumanian people to decide 
who is the best representative for them.”!>? At least this seemed to be true. 


Human Rights Practices As was the case of Bulgaria, the U.S. Department of 
State in its annual Report on Human Rights Practices stated that in Romania 
“respect for human rights continued to improve in 1992, particularly with 
regard to institutionalizing democratic principles and respect for human 
rights in Romania’s legal system and the conduct of generally free and fair 
elections.” !>3 A consensus among observers!>*4 noted that since 1990 violence 
related to the election decreased and that during the 1992 campaign all major 
parties had access to the media.'*> According to the State Department’s re- 
port, the press was “free of state censorship or interference and published a 
wide variety of opinions.” !>° 

The constitution prohibits censorship of any kind.!>’ Thus, at least theo- 
retically, Romanians can freely express almost any opinion they wish to. Stull, 
careful observation reveals that this freedom has limits. For example, the 
constitution prohibits defaming the country,!** a provision widely conceded 
as restricting criticism of the government.'>? On the other hand, some consti- 
tutional limitations of free expression are not observed in practice. Among 
other things, the constitution forbids provoking war, aggression, and ethnic, 
racial, class, or religious hatred.'©° However, the government tolerates a small 
but influential ultranationalist press that targets Jews, Hungarians, and Gyp- 
sies. The opposition also claims that its freedom of expression is curbed by 
government interference with the supply of printing materials.'®! Although 
the political races of 1992 exposed these irregularities, observers concluded 
that they did not seem to affect the election results.'° 

The 1992 campaigns also offered observers an opportunity to comment on 
freedom of assembly and rights of association, which are clearly guaranteed 
by the constitution.!®? During the parliamentary and presidential campaigns, 
the consensus was that both constitutional provisions and the more detailed 
regulations of the law on public assembly were respected at the many political 
rallies that were held. Some irregularities were noted, but only in Cluj in 
Transylvania where the nationalistic mayor forbade the Hungarian Demo- 
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cratic Union (UDMR) from holding a forum for the local administration and 
where he prohibited a meeting set to address the draft law on education. Both 
Romanian and international human rights groups have protested such acts, 
claiming that Funar violated the constitution and international agreements.'™ 

The government generally did not interfere with the actions of human 
rights groups, which mushroomed in Romania following the revolution of 
1989'® and the country’s ratification of international protocols and conven- 
tions on human rights protection. The Romanian constitution provides that 
international law takes precedence over national law, and article 20 specifically 
refers to international treaties dealing with human rights.'®* These provisions 
gave rise to several actions by Romanian human rights groups in the fo- 
rums of international organizations. For example, the Hungarian Democratic 
Union of Romania (HDUR), which represents 1.6 million ethnic Hungarians, 
requested that the Council of Europe investigate the treatment of ethnic mi- 
norities before admitting Romania to membership.'*’ The HDUR submitted 
to the council’s secretary general a report listing their specific complaints, 
among which the constitution promotes assimilation and discrimination by 
stipulating that “Romania is a national unitary state where Romanian is the 
official language. . . .” Moreover, the HDUR asserted that Romania should 
agree to both the European Convention on Human Rights and the European 
Charter on Minorities Languages. The secretary general has shown some 
attention to HDUR concerns by stating that “Romania should continue to take 
steps in favor of human rights and the rights of ethnic minorities.” '® 

In fact, much controversy occurred over Romania being granted full mem- 
bership to the Council of Europe. In late September 1993 the government’s 
application was conditionally approved by the parliamentary assembly. Spe- 
cifically, concern was expressed at Romania being not “entirely democratic”; 
further, the justice system, freedom of the press, and the treatment of ethnic 
minorities have been widely criticized. !© 

Finally, on October 4, 1993, Romania became the twenty-third member of 
the Council of Europe despite questions regarding the country’s human 
rights situation. Although the council recommended granting full member- 
ship, the parliamentary assembly demanded that the council monitor the 
guarantees made by Romania with regard to ethnic minority rights, freedom 
of the press, the independence of the judiciary, religious education, and the 
decriminalization of homosexuality.'”° 

The other, widely discussed fundamental right is freedom of movement 
allowed by the Romanian government. The constitution permits virtually free 
travel within Romania, as well as the right to emigrate, to travel freely abroad, 
and to return.'”! No official restrictions on this freedom are imposed, ex- 
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cept in certain areas used for military purposes. Moreover, the U.S. State De- 
partment report of February 1993 confirmed that these rights are, in fact, 
respected. !72 

Freedom of movement, however, has caused some problems for the Ro- 
manian government. In September 1993 a bilateral agreement was signed by 
Romania and Germany that provides for the return of some 30,000 Roma- 
nians (mostly Gypsies) who had been denied asylum in Germany. The Ro- 
manian government confirmed the Gypsies’ right to travel abroad, but it also 
admitted that returnees had troubles reintegrating and that authorities faced 
problems providing any sort of resettlement assistance to them.!7? 

In 1991 Romania also signed the 1951 Convention Relating to the Status of 
Refugees and the 1967 Protocol. The U.S. Department of State noted that the 
Romanian government had no plan, nor had it taken steps to implement the 
convention. Observers confirmed that refugees in Romania, while awaiting a 
determination of their status,!”4 are living under inadequate conditions. 

Most of the problems faced by the Romanian government concerning 
religious freedom stem from disputes over the restitution of assets to religious 
groups. Some 130 sects registered in Romania break down as Romanian 
Orthodox, 80 percent; Roman Catholic, 6 percent; Calvinist, Lutheran, Jew- 
ish, Baptist, 4 percent; other, Io percent. Virtually all applications for registra- 
tion are accepted, although the Mormons’ application was pending for a 
longer period than others.!7° Since the 1989 revolution the government has 
turned over to the churches only a few pieces of property, but even these 
decisions gave rise to a major dispute over the rights to these assets between 
the Byzantine Rite Catholic church (Uniate) and the Romanian Orthodox 
church!7® 

Thus, the unquestionable desire and willingness to reform and improve the 
overall human rights situation exist in Romania. Still, in some regards the 
country’s record on the protection of human rights is poor. As in other new 
democracies of this region, most problems arise from the treatment of ethnic 
minorities. 

The U.S. Department of State estimates that twenty-two ethnic minority 
groups live in Romania, representing 10-12 percent of the population. The 
country’s ethnic composition is Romanian, 89.1 percent; Hungarian, 7.8 per- 
cent; German, I.5 percent; Ukrainian, Serb, Croat, Russian, Turk, Gypsy, 1.6 
percent.!”” The International Human Rights Law Group considers the situa- 
tion of ethnic Hungarians to be the “most politically contentious minority 
issue in Romania.” Ethnic Hungarians have continually demanded rights to 
speak and be educated in their language, claiming they are deprived of control 
over their cultural autonomy.'”® At the beginning of 1995, tensions were stil! 
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frequent between local authorities in Hungary and Romania, and prospects 
for a Romanian-Hungarian treaty were uncertain. On May 23, 1995, the 
government introduced a draft law on minorities to the chamber of deputies; 
however, parliamentary debate on the question was postponed until future 
sessions.!79 

The hottest spot for discrimination against the Hungarians has been Cluj, 
where Funar systematically worked to deny them various rights and priv- 
ileges. A delegation from the Helsinki Commission, sent to Romania in April 
1993, expressed concern with the volatile situation there, which was described 
as “perhaps the most visible example of continuing tensions between ethnic 
groups.” !8° 

The Gypsies are another ethnic minority that continue to suffer discrimi- 
nation, in the workplace, in the schools, and in mistreatment by police and 
ultranationalist groups. In 1991 a commission of the International Labor Or- 
ganization (ILO) reported that Romanian Gypsies were subject to various 
forms of discrimination directly related to their lower status in society. Gyp- 
sies have the lowest-paying, lowest-status jobs, and they lack the same op- 
portunities of other Romanian citizens for employment or academic ad- 
vancement. Although the government has purportedly tried to remedy these 
problems, in June 1992 an ILO report stated that the situation “had not 
changed appreciably.” !*! 

As a result of the tendency to associate them with criminal social elements, 
all Gypsies have suffered numerous vigilante-style attacks.'§? In 1994, Am- 
nesty International accused Romania of blatant violations of human rights 
because it had allowed three Gypsies to be lynched during racial violence in 
September 1993.'8? The human rights group wrote to President Iliescu and 
noted its concern with the violence against the Gypsy community as well as a 
lack of police protection. '*4 

The Romanian record in human rights protections was carefully studied in 
1993 in regard to the country’s effort to regain most-favored-nation (MFN) 
trading status with the United States. Romania’s MFN standing was uni- 
laterally renounced in 1989 before the fall of Ceausescu and was kept on hold 
by the U.S. Congress because of its human rights concerns.'®> In response to 
congressional concerns, in August 1993 the International Human Rights Law 
Group issued a report noting that, despite all of the problems mentioned, the 
human rights situation in Romania had “improved during the past year in 
several respects.” The group recommended that in support of these advances, 
the United States should restore MEN status. As a result, in late October 1993, 
Congress finally approved such status despite concerns over the degree of 
President Iliescu’s commitment to reform. MFN treatment was to be reviewed 
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yearly, and the U.S. president had to assure Congress that the Romanian 
government was observing human rights. !*¢ 

In fact, despite the Romanian government’s repeated declarations of its 
commitment to human rights, the 1995 Amnesty International report deeply 
embarrassed Romanian officials. The report confirmed that police torture 
and mistreatment of prisoners still existed, as did acts of police discrimination 
against minorities. How as of early 1996 the report will affect U.S. policy 
toward Romania is still difficult to predict.'®” 


ALBANIA 


The End of Political Isolation “Enver Hoxha, who ruled from 1945 to his death 
in 1985,” wrote Kathleen Imbolz, “maintained one of the world’s strictest and 
most isolated communist police states. He broke ties first with Yugoslavia, 
Albania’s northern and eastern neighbor, and then, in 1960, with the Soviet 
Union, in each case claiming that they had diverged unacceptably from a 
Stalinist purity. From then until 1978 Albania maintained a political friend- 
ship only with the People’s Republic of China. After breaking with China, 
Albania stood alone for more than ten years.”'®® 

When Ramiz Alia, Hoxha’s successor as president and first secretary of the 
ruling Party of Labor (APL), assumed power, many people hoped that he 
would become “Albania’s Gorbachev.”!8? Instead, the situation remained es- 
sentially the same, as the personality cult established by Hoxha was still em- 
phatically followed. 

Late 1990 brought the first outright challenges to the communist regime. 
Initially, President Alia, acting in the role of “the reformer,” announced that 
elections in March 1991 would be by secret ballot among a choice of candi- 
dates, but he refused to allow multiparty balloting. Then, on December 8, 
1990, student protests erupted at Tirana University. The protests evolved into 
a pro-democracy movement, and on December 11 President Alia agreed to 
meet with the student leaders. As a result of this meeting and mounting 
demonstrations, Alia authorized the formation of opposition parties.!%° 

As the first opposition party to form, the Democratic Party comprised 
students and intellectuals.!9! In addition, the period before the elections in 
the spring of 1991 saw the formation of the Republican Party, the Dem- 
ocratic Front, the environmentalist Greens, the pro-communist Agrarian 
Party, the Albanian Women’s Committee, and the Greek-minority Omania 
organization.!92 

The first multiparty parliamentary elections since the communists as- 
sumed power in 1944 took place in two rounds, on March 31 and April 7, 
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1991. As predicted, the communists, acting under the pretense of reformers, 
proved victorious at the ballot box, receiving the vast majority of their support 
from rural areas.!?? The Democratic Party, on the other hand, received most 
of its support from the cities, including Tirana.'** These elections resulted in 
a 250-member parliament, consisting of hard-liners and moderates, in which 
the communist APL held a greater than two-thirds majority of 168 seats. 

A surprising election result was the upset of President Alia by Democratic 
Party candidate Frank Krrogi in Alia’s campaign for a seat in parliament.'% 
However, Alia’s defeat did not spell the end of his political career. A new draft 
constitution, introduced by Alia and the APL just before the March 31 elec- 
tions, stated that parliament could elect anyone to be president if the person 
“fulfills all conditions for being elected a deputy.”!°° The draft constitution 
did not explicitly restrict the position to members of parliament.'%’ Since the 
APL won a majority in parliament, it had enough strength to push through a 
temporary Law on Major Constitutional Provisions despite opposition re- 
sistance. After passing this legislation, parliament elected Alia as president. 

As a result of unsuccessful attempts of several governments to cope with 
the political turmoil and grave economic problems, the next parliamentary 
elections were set for March 22, 1992. Although the Democratic Party won 
the elections, beating the socialists as predicted, they inherited a country in 
serious economic trouble, with hungry and unemployed masses, rising infla- 
tion, widespread crime, and a collapsed economy. The Democrats obtained 
control over 62 percent of the national assembly seats, giving Albania’s parlia- 
ment the largest democratic majority in Eastern Europe.'?® Democratic Party 
leader Sali Berisha was appointed by parliament as Albania’s first noncom- 
munist president. Much to the satisfaction of the Democrats, on April 4, 
1992, Alia, the “last of the communist style dictators in Eastern Europe,” 
resigned before parliament could remove him from office.'% 

As promised after the elections, Berisha has pursued economic reform by 
way of shock therapy. By strictly adhering to the reforms suggested by the 
IMF, he has been successful in creating 100,000 jobs in the private sector, 
increasing agriculture production by 20 percent, and reducing the inflation 
rate to zero in June 1993. Yet, despite these benefits, Albania is far from 
economic prosperity, and its people are not happy with the economic policy 
being pursued. As in the other East-Central European new democracies, 
dissatisfied Albanians began turning to the former communist parties. The 
Albanian Socialist Party has continued to amass support, following its im- 
pressive showing in local elections in 1993 in which it won 54 percent of the 
vote compared to only 32 percent for the Democrats. The Socialist Party 
adopted a “social democratic” platform under which it supports a market 
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economy and multiparty democracy, albeit at the expense of a slower pace 
of economic transition and a temporary reopening of state-run factories to 
create jobs. Moreover, the Socialist Party leadership claimed that party mem- 
bers are the “country’s true new democrats,” and they accused Berisha’s 
government of moving toward a dictatorship.?°! 

The biggest clash between Berisha’s Democratic Party and the former 
communists came as a result of the people’s assembly vote of July 28, 1993, to 
lift the immunity of deputy Fatos Nano, former premier of Albania and the 
chairman of the Socialist Party. Nano’s immunity was withdrawn so that he 
could be arrested for crimes committed while he was Albania’s prime minis- 
ter. Nano lashed out at Berisha and his Democratic Party government as- 
serting that the “Socialist Party and genuine democracy will triumph in 
Albania.” 

On July 30, 1993, after losing his immunity, Nano was arrested for abuses 
of power and falsification of official documents. In addition, eight former 
leading communists and four former lower-ranking officials were arrested, 
including former communist president Alia. In response, the opposition So- 
cialist Party demanded release of its leader, Nano, claiming “he is the victim 
of a government with dictatorial tendencies.”°? Even foreign diplomats have 
taken issue with the arrests, suggesting that such a return to authoritar- 
ian methods could seriously impede reforms that Berisha has rigorously 
pursued.?™ 


Constitution-Drafting The constitution-making process in Albania began in 
1990 when a parliamentary commission assisted by an extraparliamentary 
expert group was formed to write a new constitution.” The first draft was 
completed in December 1990, and work on a second draft proceeded as the 
country moved toward spring 1991 elections.2°© The draft, dated March 
1991, was submitted to Western commentators for evaluation,?°’ and their 
analysis was forwarded to Albania at the end of September 1991.7 

The disputes regarding the March 1991 draft focused on several key issues: 
separation of powers, regulation of economic activity, treatment of human 
rights protections, and status and functioning of the judiciary and constitu- 
tional court. The framework describing the basic philosophical concepts of 
the Albanian constitution is still not clear. The draft referred to Albania as an 
état de droit?°® “based on social justice, the protection of human rights and 
freedoms and on political pluralism.”?!° However, the concept of état de droit 
in a classical version signifies the division of powers, the most venerated 
principle of Western constitutionalism. Contrarily, socialist constitutional ju- 
risprudence usually rejected the doctrine as incompatible with the idea of 
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parliamentary supremacy. In fact, the division of powers was irreconcilable 
with the totalitarian leadership of the communist parties; as such, it could not 
be placed among the major principles of socialist constitutionalism. In con- 
trast to some other constitutional drafts analyzed above, the Albanian draft 
still did not explicitly recognize this principle. It referred to the people’s as- 
sembly as “the supreme organ of state power,” whereas the council of minis- 
ters was not referred to as the “executive power” but, as in typical socialist 
constitutions, as “the supreme executive organ.”?!! 

The Albanian draft provided for typical provisions setting up the frame- 
work for a parliamentary system in which the legislative and executive 
branches of government were more or less fused, with the legislature being 
able to vote the executive out of office without any need for a national election. 
The Albanian people’s assembly was to have an exclusive right to adopt and 
amend the constitution (the pouvoir constituant), to adopt statutes, and to elect 
the president and the council of ministers. Western experts commented: 


The vesting of primary government power in the legislature has been a hallmark for 
socialist regimes in Central and East Europe for many years under the Communist 
system. During that time, the legislatures acted primarily as a rubber stamp to Com- 
munist Party dictates and were not expected to carry out the full exercise of gover- 
nance and policy making. Under a more democratic system the vesting of almost total 
power in the legislature is an invitation to authoritarianism and abuse of power. This 
threat can be prevented only by establishing in the constitutional framework a more 
evenly balanced distribution of powers between the executive, legislative and judicial 
branches.?!2 


It was clearly the will of the drafters to leave the concept of ownership close 
to the socialist model. Although the draft provided that private property could 
be expropriated only for public needs and that the state did not have a monop- 
oly over ownership, public ownership was still privileged. Land and under- 
ground resources were to be the property of the state, land being given only 
for “the use” of physical persons. Declarations of the marketization of the 
economy still were not included. In fact, the draft contained numerous refer- 
ences to “central planning” as a “mechanism of harmonization of national 
and local interests,” reminiscent of the traditional rhetoric of Stalinist consti- 
tutions.?!3 These provisions remained far apart from Western standards. 

Of special concern to Western commentators were serious problems in 
human rights protection. The catalog of fundamental rights presented by the 
1991 Albanian draft was relatively long; at first glance it looked impressive. 
Despite its being adopted only after suggestions were offered by Western 
experts, the draft provoked many reservations. The list of rights had a number 
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of features typical of communist constitutions. First, it still provided an elabo- 
rate roster of social and economic rights. As argued above, the inclination to 
give these rights a constitutional status went beyond the communist legacy 
and stemmed from the broader practice of several continental European 
states. Thus, socialist constitutionalism had not been criticized for mere con- 
stitutional coverage of social and economic rights, but for the purely declara- 
tory or descriptive character of the protection offered by the socialist basic 
laws. Stull, with all the deficiencies of constitutional enforcement mechanisms, 
the socialist state provided numerous social benefits to its citizens. The quality 
and enforceability of these services could be challenged, but their accessibility 
to the average citizen of a socialist state was unquestionable. 

The broad coverage of social and economic rights in postsocialist constitu- 
tions generated more concerns than their presence in the basic laws of the 
Stalinist era. The economic blunders and inefficiencies of communism are 
well-known and require no further examination. However, state-controlled 
economies were in a position to distribute social benefits to an extent beyond 
the market economies. The experiences of wealthy European welfare states, 
such as Sweden, Belgium, France, or even Germany, proved this point. Great 
social expense was required to distribute what the communist regimes prom- 
ised, but at least this policy was coherent with communist programmatic 
manifestoes. The relatively poor, new, market-oriented democracies could 
neither offer nor deliver these benefits. 

Transplanting the social, economic, and cultural rights from the old social- 
ist constitutions to the new basic laws of the postsocialist era appeared to 
contradict the clear intention of the state to support market mechanisms, rules 
of fair competition, and individual entrepreneurship. Several East-Central 
European states tried to change the language of their constitutions and re- 
place declarations of “social and economic rights” with less-promissory gen- 
eral statements, providing instead that the state promote policies in favor of 
implementing these rights. This approach was more consistent with the avail- 
ability of national resources in Albania, still the poorest country of Eastern 
Europe. 

The second reservation dealt with the classification of fundamental rights 
and freedoms as those that were offered to all human beings regardless of their 
nationality and that were given only to the citizens of the state. While it was 
understandable that some social, economic, and cultural benefits were at- 
tached to membership of a society, and political rights were reserved for 
citizens who were entitled to participate directly or indirectly in governing the 
state, a number of civil liberties were available that an individual as a human 
being and not as a citizen could claim against the state. If a state intended to 
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meet some international standards of human rights protection, it should guar- 
antee, for example, the right to life and dignity, liberty and personal security, 
equal protection, freedom from cruel and inhuman punishment, or rights in 
the criminal process to everybody, not only to its citizens. The Albanian 
catalog of rights granted most basic civil liberties only to citizens: “the right to 


> 


be free and to enjoy personal security,” “not to be discriminated [against] on 
the basis of sex, race, color, nationality, language, etc.,” “to personal defense,” 
“to freedom of conscience,” or “freedom of thought and speech.” As mea- 
sured by international standards, this approach could hardly be recognized as 
satisfactory. Wording of the article that granted equal rights to women also 
was vague and confusing. The provision listed activities in which women were 
equal to men, giving the impression that in some other areas—for example, 
cultural activities—they were not equal. Third, some experts believed that a 
bill of rights should maintain a balance between constitutional guarantees and 
detailed regulation of individual activity by the implementing laws. Leaving 
extensive regulation of the boundaries of fundamental rights to regular laws, 
as with the Albanian draft, must trouble an American reader. Although this 
practice was not entirely inconsistent with the experience of some Western 
European countries, it seemed to undermine the constitutional status of such 
rights. 

In sum, the Albanian draft still had general organizational and structural 
needs, insufficient clarity, and a socialist flavor. These shortcomings were 
expected to be corrected by the third draft, whose preparation was begun by a 
new commission headed by Deputy Minister of Justice Kristag Traja. The 
commission, which comprised members of all five parties represented in 
parliament—Democratic, Socialist, Social Democratic, Republican, and Hu- 
man Rights—as well as judges and other experts, was expected to complete its 
work by the end of 1991.7! In fact, however, on April 1991 the people’s 
assembly moved to adopt an interim constitution, the Law on the Major 
Constitutional Provisions.?!> 

The interim constitution still falls far short of Western standards, and, 
similar to the March 1991 draft, it has a number of inconsistencies. Article 3 
recognizes the principle of the division of powers; in a way typical of socialist 
constitutionalism, however, the constitution continually refers to the peo- 
ple’s assembly and the president as “the Supreme Organs of the State Power” 
and to the government as “the Supreme Organ of State Administration.”?!© 
This language seems to suggest that the executive and the legislature are not 
“the powers,” but rather organs of “a unified” and therefore “not divided” 
power. 

The interim constitution increased the president’s power, but left his pre- 


Constitution-Drafting 143 


rogatives vague and his relations with parliament unclear. The president was 
granted the right to appoint the chairman of the council of ministers, accept 
his resignation, and, between sessions of the assembly, the right to appoint 
and discharge members of government.?!’ But the interim constitution also 
provided that the council of ministers is controlled by the people’s assem- 
bly and that the president’s appointments are subject to the assembly’s ap- 
proval.?!8 The president is also allowed to ask the people’s assembly to reex- 
amine a law it has passed and to dissolve the parliament. The reasons for this 
right to dissolve the parliament are unclear, as the president is allowed to act if 
the assembly’s “composition does not allow the performance of the functions 
of the Assembly itself and makes impossible the country’s running.”?!° 

The council of ministers is described as “the highest executive and legisla- 
tive organ.” Performing their executive functions, the ministers may issue 
decisions, ordinances, and instructions. Similar acts issued by the president 
require the countersignature of the chairman of the council of ministers or the 
proper minister. The interim constitution does not specify the council of 
ministers’ legislative functions. 

The council of ministers comprises the chairman, vice chairmen, minis- 
ters, and others as defined by law. Ministers respond collegially for acts of the 
council and individually for acts of their institutions. The council has the 
powers to direct activity for domestic and foreign policy; issue declarations, 
ordinances, and instructions in compliance with the constitution; coordinate 
and monitor activities of local organs of administration; adopt measures on 
security; reach international agreements; devise economic and social plans; 
decide on the division or unification of administrative territorial units; adopt 
measures to ensure the protection of the environment; and invalidate the ille- 
gitimate acts of the ministries and other central organs of state administration. 

Parties may be freely formed in Albania. To submit a national list, they 
must register candidates in thirty-three districts in nine regions of the country. 
The state contributes set amounts to party campaigns. Some 50 percent of the 
state’s contribution is granted in proportion to the number of nationwide 
voters received by the party in the last election, while the other 50 percent 
is divided among the parties proportionate to the number of candidates 
registered. . 

Deputies of the 250-member people’s assembly are elected for four-year 
terms by a two-tier system. The lower tier consists of one hundred single- 
member districts. Deputies are elected by a majority vote in multiple rounds. 
The upper tier consists of one nationwide, multimember supplemental dis- 
trict in which seats are allocated according to proportional representation. 

Franchise laws guarantee electoral rights to all citizens at least eighteen 
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years old, disqualifying those convicted of a crime and those declared men- 
tally incompetent by a court. Citizens twenty-one years of age are eligible to 
be nominated as candidates for election if they live permanently in Albania or, 
alternatively, declare that they will live in the country permanently after the 
election. Nomination requires four hundred signatures from the district in 
which the candidate runs. The parliament meets no fewer than four times per 
year, and sessions convene on the decisions of its presidency, or as requested 
by the president of the republic, the council of ministers, or by one-fourth of 
all deputies. 

In addition to its controlling functions over the government and central 
agencies of the state, the People’s Assembly defines the main direction of the 
internal and foreign policy of the state; adopts, amends, and interprets the 
constitution; approves economic programs and the state budget; ratifies and 
denounces political and military treaties, agreements that affect the delinea- 
tion of borders, and fundamental human rights and duties of citizens; and 
decides those areas that have financial repercussions for the state. The assem- 
bly also grants amnesty and decides on referendums, wars, and states of 
emergency. It elects and discharges the president of the republic. Addi- 
tionally, the parliament elects, appoints, and discharges the attorney general 
and his substitutes. 

Deputies enjoy immunity. They cannot be controlled, detained, arrested, 
or penally prosecuted without the assembly’s consent. Deputies may be de- 
tained when they commit a grave crime. Deputies may not be held legally 
responsible for actions and stands adopted while performing their duties as 
deputies. 

Meetings of the people’s assembly are convened twice per year by the 
presidium, which consists of the chairman and two deputy chairmen. The 
chairman in early 1995 was Pjeter Arbnori; Shaqir Vukaj and Tomarr Malasi 
were elected as deputy chairmen. 

The People’s Assembly elects from among its ranks permanent and tempo- 
rary commissions. The permanent commissions examine draft laws and con- 
trol the legality of the executive acts of the president and ministers, while the 
temporary commissions are created for certain questions submitted to the 
assembly. 

Legislative initiative lies with the president, the council of ministers, every 
deputy, and groups of at least 20,000 citizens with voting rights. Laws and 
other acts of the assembly are deemed adopted when voted on by a majority of 
the deputies in attendance, with at least one-third of the total assembly mem- 
bership required to be present. Constitutional laws, which require the vote of 
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a qualified majority of two-thirds of all deputies, are declared in the official 
gazette no later than fifteen days after their adoption. 

The interim constitution recognized the state’s tendency to develop market 
mechanisms, but it used ambiguous language that likely will discourage for- 
eign investment. It provides that “the country’s economy is based on the 
diversity of ownership, free initiative of all economic subjects,” but it also 
states that the economy is regulated by the state and that “economic initiative 
of juridical and physical persons cannot develop contrary to social interest 
and should not impair the security, freedom and dignity of man.”??° The 
drafters of the constitution, apparently responding to concerns of Western 
commentators that Albanian law still favors the state’s property, tried to omit 
the following language from the March 1991 draft: “the land and under- 
ground resources are the ownership of the state.” Still, the drafters left a great 
deal of room for incorporating the same principle by means of the implement- 
ing laws. The constitution provides that “all kinds of ownership are equally 
defended by law,’ but in a typically ambiguous way it also states that “the 
assets which are of the state property are set by law.”??! 

A year from the adoption of the interim constitution, in April 1992, the 
people’s assembly amended the Law on the Major Constitutional Provisions, 
adding the chapter on the judiciary and the constitutional court. The drafters 
adopted the German model of a “mixed,” concrete, and abstract review,77? 
which can be triggered by the highest executive officials, a group of one-fifth 
of deputies, local courts, and local governments, or by any person claiming a 
violation of fundamental constitutional rights. The court can initiate the re- 
view also on its own motion.??3 The court also has the broad power to inter- 
pret the constitution and the laws and to investigate the legality of elections 
and charges against the president. It has jurisdiction over competency dis- 
putes between the constitutional powers and the right to review the constitu- 
tional status of political parties and other political and social organizations. 
The court seems to have only suspensory power with regard to the laws, but 
its decisions with normative acts at the substatutory level are final. Neverthe- 
less, the court apparently tries to assert more power and actively intervenes in 
the legislative policy of the people’s assembly.?* 

Throughout 1992-93 the Albanian constitutional commission wrestled to 
improve many defects in the first drafts, but little progress was made toward 
completing a draft document. In 1994, constitution-making was more prom- 
ising, and the draft favored by President Berisha was published. However, it 
drew much criticism from opposition parties, which attacked its authoritarian 
features.?2> After failing to generate a two-thirds parliamentary majority, the 
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draft was rejected in a popular referendum on November 6, 1994. Further 
embarrassing Berisha, more than three months later the constitutional court 
ruled (no.3/1995) that submitting the constitution to a popular vote without 
first asking parliament to vote violated the Law on Major Constitutional 
Provisions.?2© Fewer than two months after the referendum, another draft was 
produced by the opposition working group composed of members of the 
Socialist Party, the Party of the Democratic Alliance, the Social Democratic 
Party, and the Party for the Protection of Human Rights. Published in Febru- 
ary 1995, the draft was immediately attacked by Berisha. He claimed that the 
drafting process violated art. 44 of the interim constitution, which stated that 
the draft of the new constitution “will be worked out by the special commis- 
sion charged by the People’s Assembly.”??’ It was promptly announced that 
the constitutional commission soon would start negotiating a new draft, but as 
of the spring of 1996 the process was at a standstill. 


Human Rights Practices In March 1993 when the Constitutional commission 
failed to introduce to the people’s assembly a new constitutional draft, it 
decided to submit a bill of rights, which, to the surprise of some commenta- 
tors, was passed by a qualified majority of parliament.??* On paper, the char- 
ter of rights looks even more elaborate than its predecessor. The catalog of 
rights is long, the number of “everyone’s freedoms” was expanded, freedoms 
are not contingent on the performance of duties, and they can be restricted 
only by law and only for reasons precisely enumerated in the constitution. 
Only the ambiguity of some criteria allow for infringement of human rights, 
such as “protection of morals” or “prevention of the disclosure of information 
received in confidence,” still might pave the way for abuses of free expression 
and information. Aside from this drawback, the charter looks impressive. It is 
the actual Albanian record in human rights protection that generates more 
concern. 

During the period when Albania was ruled by the communists, it was 
considered the site of probably the worst human rights abuses in Europe. 
After communism’s downfall in 1990, Albania moved away from its isolation- 
isra and sought to reform itself.2?? The 1991 Law on Major Constitutional 
Provisions?*° guaranteed the right of citizens to change their government “by 
free, general, direct and secret ballot.” It also provided for political pluralism. 
Further, it required that political parties be completely independent from 
state institutions and not be ethnically or religiously based. These provisions 
were put to the test in the March 1992 parliamentary elections, which were 
viewed as generally free and fair by most international observers.”?! After 
joining the International Covenant on Civil and Political Rights in October 
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1991, the government attempted to prove its respect for the covenant’s basic 
freedoms of expression and assembly. It gave all parties access to mass me- 
dia? and allowed rallies to be held by the opposition parties.?7? Although no 
major irregularities were noted, the socialist leaders complained that some of 
their meetings were broken up by opponents. The 1992 elections resulted in 
the first anticommunist takeover since 1944. 

As promised after the elections, the new government submitted a bill that 
proposed to bar all “Fascist, racist, anti-national, Marxist-Leninist, Enverist 
[followers of former dictator Enver Hoxha] and Stalinist” parties. It was 
passed by the new parliament in July 1992.34 

Generally, international observers in 1993 showed much concern over an 
increase in the number of human rights violations committed by the police in 
Albania. In October 1993, Amnesty International compiled a report based on 
media information and testimony of witnesses and victims of police violence. 
The report primarily focused on incidents, occurring in 1993, that involved 
the police using violence to break up demonstrations by supporters of the 
Socialist Party or demonstrations by people protesting against the govern- 
ment. Amnesty claimed that the police have used “excessive force in control- 
ling and detaining demonstrators and failed to discriminate between violent 
and nonviolent demonstrators or protestors.”23> Moreover, even though ma- 
jor changes have occurred in Albania since 1990, AI fears that human rights 
violations by police are still officially accepted in some circumstances and that 
imprisonment of prisoners of conscience is still taking place.?*° The situation 
did not change in 1994, although a U.S. Department of State observer noted 
that “police continue to beat detainees, sometimes causing death.” 

Of special concern to Western observers were serious problems in the 
treatment of ethnic minorities. The approximate ethnic composition of Al- 
bania is Albanian, 90 percent; Greeks, 8 percent;?3” Vlachs, Serbs, Gypsies, 
Bulgarians, 2 percent.??8 Ethnic Greeks, by far the largest and most organized 
minority group, receive the most attention and support from abroad. In 
1992-93 tensions between the ethnic Greek minority and Albanians con- 
tinued to escalate, with both sides accusing the other of ill-treatment and 
violations of human rights.?9 

One of the areas of conflict became the election law, which was passed in 
February 1992 and basically prevented ethnically based parties from partici- 
pating in the elections. The Greek minority viewed this law as directed toward 
Omonia, the political and cultural organization of the ethnic Greek minority 
that won five seats in parliament in the 1991 elections.74? Omonia protested 
against the 1992 law both locally and abroad, but it was not allowed to partici- 
pate in the elections. In response, Omonia leaders created the Unity for Hu- 


148 Era of Transformation 


man Rights Party, which was approved by the government and was successful 
in fielding candidates in the ethnic Greek areas of southern Albania.?*! 

Albanians, in turn, were outraged by the treatment of the Albanian minor- 
ity group in Greece. In July 1993 the Democratic Party of Albania, the Social 
Democratic Party of Albania, and the Democratic Alliance of Albania de- 
nounced “the shameful acts of the maltreatment, beating, torturing, violent 
plundering and massive expulsion of Albanian emigrants in Greece,” claim- 
ing that such acts are “not spontaneous, but made in the course of expulsions 
ordered time and again for the Albanian emigrants.”?4? 

In late October 1993, after several violent border clashes between Greeks 
and Albanians, Greece summoned its ambassador home for consultations. 
Albania had hoped that under the new government of Premier Andreas Pa- 
pandreou relations between Greece and Albania would improve. Papan- 
dreou, however, stated that “good relations depend on Tirana’s treatment of 
its Greek minority.”?43 

The conflict between the Albanians and the Greek minority also has a 
religious background. In 1990 the Albanian government legalized both the 
private and public practice of religion, and with that both churches and 
mosques were reopened. The 1991 Law stipulated that Albania is a “secular 
state” that “observes the freedom of religious belief and creates conditions to 
exercise it.”?44 Although the freedom of religion seemed to have been estab- 
lished in both theory and in practice, concern has been shown over the extent 
of the government’s role in religious and church affairs.74> This concern 
stemmed from the government’s refusal to agree to the appointment of three 
bishops of Greek origin. The government reportedly acted in response to 
public opinion, which supported only ethnic Albanians being appointed to 
such a position, even if they were not qualified to take it.746 

Thus, with all progress noted in the protection of human rights, Albania 
still is one of the most volatile regions in East-Southern Europe. In July 1993 
Albanian Prime Minister Aleksandr Meksi assured the CSCE high commis- 
sioner for national minorities that Albania, as a CSCE member, is “committed 
to observe and implement all the principles of the charters and other docu- 
ments of CSCE when it is about national minorities.”**’ In January 1994, fol- 
lowing the commissioner’s suggestion, the government created a special office 
for minority affairs. However, it is too early to estimate how this decision will 
affect the situation of minorities in Albania.?** 

Chairman of the cScE Steny H. Hoyer summarized the situation in Albania 
in 1991, a summation that seemed to hold true even in 1995: “This is only the 
beginning. The question is where Albania will go from here. While the path to 
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multi-party elections was not an easy one for Albania, the road ahead poses 
even greater challenges.”?*? 


The Avant-Garde Comes Late 
POLAND 


Peaceful Revolution In 1985, General Wojciech Jaruzelski resigned as prime 
minister, although he remained the first secretary of the Polish United Work- 
ers’ Party. After the party-controlled elections in 1985, he was replaced by 
Zbigniew Messner. Messner’s successive attempts to cure Poland’s collapsing 
economy totally failed, and, as a result of a new tide of labor unrest in 1988, 
Messner resigned. The party then turned the government over to Mieczyslaw 
Rakowski, who announced his support for the concept of political pluralism 
and declared his readiness to hold discussions with the opposition. 
Roundtable negotiations began on February 6, 1989, and culminated on 
April 5. Ernest Skalski, a prominent Polish journalist and one of the editors of 
Solidarity’s new daily Gazeta Wyborcza (Electoral Gazette), reported: 


First of all, despite the shape of the table, the negotiations were really a bilateral affair 
between the authorities and the opposition represented by Solidarity. There were three 
primary discussion “subtables,’ concerned with politics, economics and the trade 
union question. These dealt with issues ranging from mass media accessibility, the 
independence of the judiciary and local self-rule to the creation of a new government 
body and the office of President. The proceedings at the subtables were reported in the 
press and on television, with the authorities’ delegates underlining how much was 
accomplished and the similarities in the objectives of both sides. Indeed, the govern- 
ment needed to appear conciliatory; it wanted to give an impression that it is gaining 
the support of the challengers and that an entente is round the corner.?°° 


The main discussions took place in an isolated government building in 
Magdalenka, near Warsaw, where Lech Watesa and his closest advisers met 
with the chief of the governmental delegation, Interior Minister Czestaw 
Kiszczak.*°! After several successive deadlocks, a breakthrough occurred 
when the regime’s negotiators offered a real novelty: the establishment of a 
senate, or second chamber, in the Polish parliament that would be chosen by 
means of a truly democratic election in which the party coalition would com- 
pete with the opposition for all seats. Before the government had time to 
reconsider the consequences of such a proposal, it was accepted by Bronistaw 
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Gieremek, one of the opposition delegation leaders. The deal was made. “The 
opposition agreed to political pluralism in exchange for being permitted to 
participate in elections. This pluralism meant the renewed legalization of 
Solidarity, Rural Solidarity, and the rebellious independent Students’ Asso- 
ciation, with the possibility of reviving various other organizations dissolved 
by authorities after the imposition of martial law. The regime also promised 
further liberalization of censorship and some independence for the judici- 
ary—both to a degree that was difficult to determine.>? It was decided that the 
provisions of the roundtable accords should be incorporated in the constitu- 
tion in a way that would reflect Poland’s democratic traditions. 

Adopted in great haste shortly after the accords were concluded, the con- 
stitutional changes provided that the national assembly would consist of two 
chambers: the Seym (or diet) and the senate. The Seym, composed of 460 
seats, remained the supreme legislative body. Electoral liberty for Seym elec- 
tions was limited. The opposition could freely nominate candidates for 35 
percent of the legislative mandates, and placement on the ballot required 
3,000 voter signatures from any given province.?>+ Three-fifths of legisla- 
tive mandates were to belong to the coalition of the communists (the Polish 
United Workers’ Party) and its satellite parties (Democratic Association and 
United Peasants’ Party); 5 percent of the mandates were allocated to pro- 
communist Catholic groups. 

Elections for the senate were subject to no limitations. The senate was 
composed of one hundred representatives, two from each of the forty-seven 
national voivodships and six from the two combined largest agglomerations, 
Warsaw and Katowice.*>* To claim mandates in the Seym or the senate, the 
candidates had to receive more than half of all valid votes; otherwise, a new 
round of elections would be held. The new senate was given legislative initia- 
tive and the right to review legislation passed by the Seym. Any changes 
introduced by the senate to laws passed by the Seym could be overruled by a 
two-thirds vote in the Seym, with at least one-half of all deputes present.?>> It 
was resolved that the senate would participate on an equal footing with the 
Seym in modifying and adopting the constitution. 

The constitutional amendments also provided for the office of the presi- 
dent. The new law provided that the president would be elected for six years 
by a joint session of the national assembly (the Seym and the senate).*>© The 
president had legislative initiative and signed laws. His refusal to sign a statute 
might be overridden by a two-thirds vote of the Seym in the presence of at 
least half of its members.?5’ The president was given the power to proclaim 
martial law for three months in the case of serious danger to the state or a 
natural catastrophe. He could dissolve the Seym when the legislature failed to 
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adopt a budget or a long-term economic plan or when the legislature took 
steps that would encroach on the president’s constitutional prerogatives.?°* 
The independence of the judiciary was safeguarded by the national judicial 
council, composed of judges delegated by the general assembly of the su- 
preme court, the high administrative court, and the district courts. 

Elections for the Polish parliament in June 1989 gave Solidarity clear domi- 
nance in the new, freely elected senate where the union captured ninety-nine 
of one hundred seats. Solidarity also won 35 percent, or 161, of the seats open 
to opposition candidates in the Seym. The communists and their allies suf- 
fered a crushing rejection by voters in the first round. All but two of thirty-five 
communist officials who ran unopposed on a “National List”—including 
eight members of the politburo—failed to win 50 percent of the votes neces- 
sary to claim seats allocated to them. Some 295 of 299 seats left by the accords 
to the communists’ allies had to be filled in the second round of elections. On 
the morning after the vote, General Jaruzelski admitted to his top aides, “Our 
defeat is total. A political solution will have to be found.”?59 

Although Jaruzelski was elected the Polish president, his government, led 
by General Kiszcezak, could not form a viable coalition. Watesa’s negotiations 
with two minor parties resulted in a Solidarity-led coalition. On August 24, 
1989, Tadeusz Mazowiecki, an editor of Solidarity’s weekly newsletter, Tygod- 
nik Solidarnos¢é, was made the new premier of Poland, and on September 12, 
1989, the Seym confirmed the coalition government’s cabinet. Four minis- 
terial positions (agriculture, justice, environment, and health) were awarded 
to the United Farmers Party; the commerce and technical development posi- 
tions were allocated to the Democratic Association; and the positions of de- 
fense, interior, transport, and foreign trade minister were assigned to the 
Polish United Workers’ Party. Solidarity took over major economic ministries: 
communications, labor, central planning, country planning and building, in- 
dustry, finance, culture and art, education, and foreign affairs. Poland’s 
peaceful revolution was a reality. 


Political Compromise The Hungarian and Polish retreats from communism 
contrasted in that the transition to democracy in Hungary took place in unfet- 
tered electoral competition, while the transition in Poland resulted from an 
important political compromise.?©° At the moment when Polish Solidarity sat 
down to their roundtable negotiations with communist government officials 
in April 1989, the idea of free elections in Eastern Europe was inconceiv- 
able.2°! The compromise reached in the spring of 1989 provided for the 
opposition’s participation in the upcoming vote in exchange for 35 percent of 
the seats in the Seym and free election to the senate. The newly created 
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presidency remained in the hands of the communists. The Hungarian op- 
position capitalized on the Polish experience and refused to enter into elec- 
tions under the communist umbrella.*° 

Solidarity, legalized once more, and its electoral success in June 1989 
confronted Poland’s first postwar noncommunist prime minister, Tadeusz 
Mazowiecki, with the communist president, General Wojciech Jaruzelski, 
elected by both chambers in which seats were still occupied by disputably 
legitimate representatives.*°? In April and December 1989 the constitution 
was redrafted to include provisions guaranteeing a number of civil liberties, 
establishing free elections, and removing the Communist Party from its lead- 
ing role in state affairs. Stull, the adoption of a brand-new constitution by the 
parliament carrying a postcommunist stigma seemed to be unacceptable. 

“In Hungary, by contrast,” wrote Laszlo Bruszt and David Stark, “the 
transformation of political structures has been so rapid and comprehensive 
that its party system seems to whirl like a finely calibrated and well-oiled 
machine.”°4 When the Hungarian communists began to regain their respect- 
ability, Poland was starting its so-called witch hunt for communists who still 
occupied important governmental and parliamentary posts. Paradoxically, 
Poles, like Hungarians, began to look back with some sentiment to the com- 
munist policy of full employment and centralized governmental control as 
opposed to the uncertainties and hardships of a market economy. Further- 
more, Poles showed increasing impatience that the end of communism had 
failed to bring immediate prosperity, and they began blaming the government 
for “not settling accounts” with former party members living opulently and 
obstructing the reforms. Andrzej Mania explained, 


In result, if someone in the government has had connection with the communist party 
in the past, no matter how small the connection or how young this person was, he will 
have a negative aura of untrustworthiness instilled upon him by other members of 
government. These people claim that a person with a communist background may not 
in fact know what the proper interests of the country should be. For example, during 
the formation of the parliament a dilemma arose when it was necessary to find seats for 
each of the party’s representatives. No one wanted to sit next to the communist party 
representatives out of fear that this would show that their party is not too different from 
the communists since they sit so close.?®> 


Neither the elevation of Lech Walesa to president in new direct elections at 
the end of 1990 nor the parliamentary elections in October 1991 solved the 
constitutional impasse. Being a result of a political compromise, the amended 
constitution created checks and balances that ceased to work in a changing 
political environment. The roundtable agreements, which were to guarantee 
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some amount of control for the communists, were a major departure from the 
parliamentary system toward a presidential model.*#°° The president was 
granted the right to veto and legislative initiative, the right to dissolve the 
parliament, and the right to impose martial law. 

The direct election of Watesa as the first noncommunist president de- 
prived the presidential model of its former rationale and strengthened the 
sentiment to restore a parliamentary system. The opinion, however, that de- 
priving the Solidarity president of the same prerogatives enjoyed by his com- 
munist predecessor would be embarrassing gave steam to the idea of balanc- 
ing the president’s power by further “democratization” of parliament. Using 
the system of strict proportionality and disregarding the usual 5 percent 
threshold that kept weaker parties out, Poles elected representatives of no 
fewer than twenty-nine parties to the parliament; no single party received 
more than 13 percent of the vote.?°” 

The excessive system of checking and balancing contributed to govern- 
mental impotence. President Walesa, abandoned by his former political al- 
lies, lost his backing in parliament. Communications between both legisla- 
tive chambers and the government also became strained. Wiktor Osiatynski 
wrote, “When, however, President Walesa tried to use his prerogatives, his 
power proved to be illusive. The Seym. .. could not rule itself but could block 
the work of the Government through obstructing the legislative procedure. 
The President, despite the huge power, could not rule himself either but could 
restrain the Government and the Parliament.” 

The opening ceremonies of Poland’s first democratically elected parlia- 
ment were upset by the month-long failure of parliament and the president to 
agree on a new prime minister.*°? The protracted negotiations between major 
parties, such as the Democratic Union Party headed by Mazowiecki, the 
Liberal Democratic Congress of Jan Krzysztof Bielecki (the second noncom- 
munist prime minister), and the center-right Center Alliance most closely as- 
sociated with Walesa, were unsuccessful, ending with the rejection of Watesa’s 
first choice for prime minister, former Solidarity adviser Bronislaw Geremek. 
Finally, in late December the coalition government of Jan Olszewski, sup- 
ported by, among others, the Center Alliance, the Christian National Union, 
and several peasant parties, was confirmed by parliament.?”° According to 
expectations, this government, based on a large coalition, was from the begin- 
ning incapacitated by bitter factional struggles and unable to complete the 
constitution-making process. 


Economic Shock Therapy As in the case of Hungary, economic hardships 
diverted the attention of the Poles from constitutional reform. Advised by 
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Western experts, led by Harvard University’s Jeffrey Sachs, the Polish govern- 
ment subscribed to the strategy of a one-shot jump toward a market economy. 
The Polish economic reform has been based on three major kinds of mea- 
sures: liberalization, stabilization, and privatization. Sachs wrote: 


Economic liberalization means introducing market competition and creating a legal 
framework for private property and privately owned business. Stabilization fosters a 
climate in which enterprise of any kind can survive. It involves limiting budget deficits, 
reducing the growth of the money supply and establishing a realistic, uniform cur- 
rency exchange rate to promote stable prices and foreign trade. Privatization, certainly 
the trickiest area of reform, transfers existing state property, such as factories, to the 
private sector.?7! 


In January 1990 the architect of Poland’s unprecedented transformation 
from a centrally planned to a market economy, Deputy Prime Minister and 
Minister of Finance Leszek Balcerowicz announced that, to provide a founda- 
tion for future liberalization, stabilization, and privatization, the Polish gov- 
ernment had to pursue a program of significant economic austerity. To keep 
inflation under control and make the currency convertible, the government 
introduced a tight money policy and removed most price controls. The results 
were remarkable in terms of macroeconomic stabilization. The budget shifted 
from a deficit of 7.4 percent of the GNP in 1989 to a surplus of 3.8 percent in 
1990. The reform eliminated persistent shortages and lines at Polish stores. 
Inflation dropped, and thanks to the new convertibility of the Polish currency 
and the favorable exchange rate after devaluation, Polish exports to the West 
surged from around $8.5 billion in 1989 to $11.5 billion in 1990.?72 

The surveys clearly indicate a significant growth of Western investment 
intentions in Poland. The size of the population as a perceived market, a 
decent communication system, relatively good roads, ethnic and religious 
homogeneity, access to the Baltic Sea, and location on the channel between 
Germany and Russia make Poland attractive for Western business.?”? The 
number of Polish-Western joint ventures grew along with the number of small 
private corporations.?74 

The service sector was booming. Sachs reported, “between December 
1989 and June 1991, individuals started 460,000 businesses, operating mostly 
in services, and the payrolls of all small private firms grew by an estimated 
860,000 workers.”’> Still, privatization of large enterprises, the third pillar of 
the reform, did not move forward rapidly enough, resulting in significant 
shrinking of the industrial sector and declining budget revenues in 1991.?7° 
The government had to cut back some social services and cap wages and 
benefits in the state sector. The state budget also suffered from cuts in subsi- 
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dized sales of Soviet petroleum. Unemployment rose to II percent, inflation 
to 70 percent, and real incomes dropped more than 30 percent from January 
1990 to the end of 1991. Inflation again dropped to 41 percent in 1992, but it 
was still higher than in Hungary (27 percent) and Czechoslovakia (17 per- 
cent).?”” The significant influx of inexpensive Western agricultural products 
served a major blow to the Polish agricultural sector. Scattered strikes and 
public criticism of the government’s austerity measures were generated.?78 
After months of indecision whether to continue the Polish shock therapy, 
President Walesa replaced Prime Minister Olszewski with Hanna Suchocka, a 
specialist in constitutional and parliamentary law.?”? 


The Interim Constitution Work on a new constitutional draft was advanced 
but still far from completion.”®° After amending the 1952 constitution in 1989, 
separate constitutional committees were formed in parliament’s two cham- 
bers to draft versions of a brand-new charter.?8! The conflicts between the 
two committees, which resulted in breaking off all contacts with one another, 
stemmed mostly from discussions of the Polish preferences for a parliamen- 
tary or a presidential system.7®? The applicability of either model to Polish 
geopolitical circumstances generated much emotion. 

The Seym constitutional committee, chaired by Geremek, prepared a draft 
whose aim was to reconcile these conflicting preferences.?*? Released in Sep- 
tember 1991, the draft borrowed heavily from the German model of “chancel- 
lor’s democracy.” The president’s role was conceived as that of a senior states- 
man, but the center of power was shifted to the prime minister and his 
cabinet.?84* The senate’s committee, chaired by Alicja Grzeskowiak, put for- 
ward two drafts, the first in April 1991, the second after new parliamentary 
elections in October 1991. Both drafts favored a presidential form of govern- 
ment and vested the president with full cabinet appointment power.”®> As new 
developments have rendered these drafts outdated and reduced their signifi- 
cance to the merely historical, they warrant no further in-depth analysis 
here.?°¢ 

In the spring of 1992 the issue that generated the most heated discussion 
was the procedure for adoption of a new constitution.?®’ In accordance with 
the bill passed by the Seym, a new constitutional committee was to be com- 
posed of forty-six members of the Seym and ten members of the senate. 
Constitutional initiative was granted to parliament’s constitutional commit- 
tee, to any group of forty-six deputies in the Seym, and to the president. The 
constitution was to be adopted by a two-thirds majority of the national assem- 
bly—the Seym and the senate combined—and subject to ratification by popu- 
lar referendum. The bill met with opposition from both president and senate. 
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President Watesa wanted the committee to include representatives of the gov- 
ernment, the supreme court, and the constitutional tribunal whom the bill had 
given only observer status. The senate introduced amendments that proposed 
to increase the ratio of senators to deputies on the constitutional commission, 
and it suggested that the constitution be adopted in the national assembly by a 
55 percent majority rather than by two-thirds. The senate amendments were 
invalidated by a vote of two-thirds of the Seym, which confirmed that the 
constitution would be drafted, adopted, and ratified according to the Seym’s 
bill.288 

In the meantime, the extraordinary commission of the Seym worked on the 
act, “The Constitutional Statute on Appointing and Dismissing the Govern- 
ment and Other Changes Regarding the Highest State Organs,” submitted to 
the Seym by President Watesa.7®? In response to this proposal, the Demo- 
cratic Union, the largest parliamentary party, prepared and submitted to the 
Seym in February 1992 a draft of the interim constitution. The draft, called 
The Constitutional Act on Mutual Relations between Legislative and Execu- 
tive Powers of the Polish Republic, or the Small Constitution, focused on 
checks and balances between parliament, the president, and the government, 
leaving other issues for the new constitution to regulate.?” 

In comparison to the amended constitution of 1952, newly activated, the 
draft of the Small Constitution??! proposed several major changes.?% First, 
the 1952 constitution provided that on the president’s motion the Seym would 
appoint and recall the prime minister. The Small Constitution, however, sug- 
gested that the president should designate the prime minister and members of 
the cabinet, who then would need parliamentary approval. The procedure for 
designating the government is elaborate and cunning. Refusing to approve the 
presidential candidate for prime minister by an absolute majority gives the 
Seym the opportunity to designate a successive candidate by the same mar- 
gin. If a majority of the Seym then fails to agree on a candidate, the president 
once again would designate a prime minister, who this tme would need only a 
plurality’s approval. If approval fails once again, in the next round the Seym 
may elect its candidate by a plurality of votes cast. However, should parlia- 
ment’s candidate fail to win the required support, the president can either 
dissolve parliament or appoint a provisional government for six months.?% 
Second, the Small Constitution introduced the “constructive vote of no confi- 
dence,” which provides that in dismissing the prime minister the Seym must 
simultaneously designate a successor by an absolute majority.?** Third, the 
constitution significantly increased the cabinet’s power; the prime minister 
was made directly responsible to the Seym, and the president was stripped of 
the power to ask parliament for the cabinet’s dismissal. On the other hand, the 
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interim basis gave the president and prime minister joint power to replace 
ministers without the Seym’s consent. In contrast to the 1952 constitution, the 
Small Constitution allowed the cabinet to ask the Seym for permission to 
legislate by decree. Fourth, the amended 1952 constitution provided that a 
separate statute would determine which presidential acts needed the prime 
minister’s countersignature. The new constitution provided a list of actions, 
such as calling parliamentary elections, dissolving parliament, vetoing parlia- 
ment’s legislature, appointing judges, all of which needed no countersignature 
from anyone. In other actions the president must cooperate with the cabinet. 
The president has important checks with veto power on the Seym, which can 
be overridden by a two-thirds majority. In contrast, should the president 
attempt to bypass the Seym by referendum, senate cooperation is required.??> 

The Small Constitution was widely praised as the result of a clever com- 
promise that could be recognized as a “success of the Polish democracy.”?%° It 
also has been attacked by the Center Alliance and the Movement for the 
Republic, headed by former Prime Minister Jan Olszewski, which claimed the 
interim constitution gave preference to the presidential system.” 

Despite the opposition of these two parties, the Seym on August I, 1992, 
adopted the draft by a two-thirds majority.?7® The draft was submitted to the 
senate, which returned a heavily amended version. For final adoption, the 
interim Small Constitution again needed the vote of a two-thirds majority of 
the Seym to override senate opposition.?”? 

The Seym’s voting procedure over senate amendments aroused a major 
controversy. The Seym’s procedural rules provided initially that its members 
should vote on the amendments twice, once to reject, and the second time to 
accept, if the amendment had not been voted down. In both instances, a ma- 
jority of two-thirds was required to decide the amendment’s future. However, 
this procedure may result in a legislative deadlock. If one-half of the Seym 
deputies vote against the amendment, it is not rejected since a two-thirds 
majority is required. If, however, the other deputies support the amendment, 
it also will not be accepted because of the required two-thirds. (The amend- 
ment is neither rejected nor accepted as is the whole act, a constitution, or a 
regular statue, which has been subject to the amendment process.) This sce- 
nario causes a clear legislative impasse. 

The rules of procedure were changed in July 1992 when it was decided that 
the Seym would vote only once. A two-thirds majority is needed to reject the 
senate’s amendments, but when they are not rejected, they are automatically 
adopted. This procedure greatly increased the senate’s role because the sup- 
port of one-third of the Seym’s deputies would be sufficient to adopt the 
senate’s amendments. Confronted with the heavily amended version of the 
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Small Constitution, in October 1992 the Seym decided to change the rules of 
procedure again. The new procedure distinguishes between regular statutes 
and constitutional acts. With regular statues, the Seym votes twice, with a 
two-thirds majority needed to reject the senate’s amendments and a plurality 
required to accept them. The possibility of a deadlock was decreased but not 
eliminated. In the case of constitutional amendments, it was decided that the 
Seym should vote only once. A qualified majority of two-thirds of the vote is 
necessary to adopt the amendment, but if the amendment is not adopted it is 
automatically rejected. The senate’s role was reduced since one-third plus 
one of Seym deputies voting against adoption of the senate’s constitutional 
amendment would be enough to override the senate’s action. 

The decision to change procedural rules was challenged in the constitu- 
tional tribunal that delayed the Small Constitution’s adoption process by one 
month.?°° In mid-November, the constitutional tribunal ruled in favor of the 
Seym’s action, and on November 17, 1992, President Watesa signed a new 
interim Polish constitution. 

Although the Small Constitution was published with constitutional pro- 
visions that continued in force,*°! the president planned to supplement it 
quickly with a new bill of rights. In December 1992 the Helsinki Foundation 
for Human Rights in Warsaw prepared a draft of a charter that was to comple- 
ment the interim constitution.*°? The extraordinary commission of the Polish 
parliament was called to review the draft, but its work progressed slowly, and 
as of April 1993 the commission had approved only five of the charter’s forty- 
nine articles.2°2 This initiative, as well as other amendments to the Small 
Constitution proposed by President Watesa, have been hampered by the dis- 
solution of parliament, which resulted from the government’s failure to win a 
vote of no-confidence in May 1993. The new elections held on September 19, 
1993, brought to power the former communist Democratic Left Alliance, 
along with its political partner, the Polish Peasant Party.*™ 

The cabinet of Waldemar Pawlak survived until February 20, 1995, and, 
amid the struggle for presidential approval of Poland’s 1995 budget and under 
President Watesa’s threat to force parliament’s dissolution, it was voted down 
by the Seym on March 1, 1995, and replaced by a new cabinet led by Jozef 
Oleksy. The new prime minister, a former communist official and more re- 
cently a Speaker of the Seym, promised further privatization and acceleration 
of economic and constitutional reform. The nomination resulted in ongoing 
clashes between the government and the president over interpreting the in- 
terim constitution.*°> In fact, in January after Jozef Oleksy’s election, Wojciech 
Roszkowski, director of the Institute of Political Studies of the Polish Acad- 
emy of Sciences, said, ““Watesa is definitely playing with the law, but it cannot 
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be argued that he has done anything really, really wrong. I think we are paying 
the price now for the uncertain compromises that were made early on [in 
forming a democracy]. ... We’ve had seven drafts and still it is unlikely that we 
will have a Constitution anytime soon.”3° 

Amid budgetary struggles and facing threats by the president of its early 
dissolution, the Polish Seym moved to amend the constitution.3°8 In prompt 
action on January 20, 1995, a draft amendment, prepared by the labor union, 
reached parliament and was sent to the legislative commission. It provided 
that a dissolved parliament, although deprived of the power to amend or 
change the constitution, the electoral law, or the budget, would remain in ses- 
sion until a new legislative assembly convened. The amendment was passed 
by the national assembly. On February 6 it was vetoed by Walesa, who also 
tried to force the legislative commission to strike down the dissolved parlia- 
ment’s right to impeach the president. After his presidential veto was over- 
ruled, Watesa signed an amendment on March 24.7% 

During the same period in January 1995, the Polish constitutional commis- 
sion published the first five chapters of a Uniform Draft of the Constitution of 
the Republic of Poland. The draft dropped all provisions of the constitutional 
preamble, confirmed a bicameral structure for the legislative body, and clar- 
ified the president’s role as being only “the guarantor of the continuity of 
executive power,” not “the head of the executive branch.”3°? 

In the second half of 1995 the drafters’ attention again was diverted from 
constitutional work and centered on the forthcoming presidential campaign. 
In a close vote, Aleksander Kwasniewski, a minister in the last communist 
Polish government and leader of the Social Democratic Party which had been 
assembled from remnants of communist organizations in 1990, took the pres- 
idency from Watesa. Although the newly elected president renounced his 
party membership and promised to cooperate with all political groups, in- 
cluding the Catholic Church, his victory was uniformly commented on as the 
final proof of the communists’ return to power in East-Central Europe.?!° 
“Economic development and political stability of our country,” Kwasniewski 
said in his inaugural address, “constitute a credible basis and a mandate 
for Poland’s accession to the European Union and NATO.” However, it re- 
mains to be seen whether political stability also would mean adopting a long- 
expected new constitution. 


Human Rights Practices Poland recognized relatively early the need for non- 
governmental oversight of the human rights situation. The Polish model of 
administrative and judicial review was established by Statutes on the Supreme 
Administrative Court of January 31, 1980, and on the constitutional tribunal 
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of April 29, 1985.°'! Adopting an Austrian “centralized and abstract” model, 
the Polish Seym granted the tribunal a limited right of constitutional review 
that could be activated either by petitioning the highest political and judicial 
officials of the state, by the Seym committees, by groups of at least fifty 
deputies, by local authorities, or indirectly by the inquiries of the regular 
courts. The tribunal has been vested with the right to issue final decisions 
invalidating “substatutory acts” (orders, ordinances, and instructions) and 
suspensory decisions concerning the “statutory acts” (statutes or decrees) 
that could be overruled by a qualified two-thirds majority of one-half or more 
of the deputies voting.?!? 

Furthermore, Poland in 1987 created an office of ombudsman, a non- 
governmental, independent body that investigates alleged violations of civic 
rights and liberties. Actions taken by the ombudsman include investigation of 
public complaints and the presentation of governmental acts and decrees that 
allegedly were in violation of human rights to the constitutional tribunal. 
Moreover, both the Helsinki Commission and the senate office of intervention 
examine public grievances and complaints. The government also places no 
restraints On international human rights organizations that wish to visit Po- 
land. In October 1992, Poland ratified the European Convention for the Pro- 
tection of Human Rights and Fundamental Freedoms.?! Effective in May 
1993, Poland’s membership in the European convention allowed persons 
claiming human rights violations to appeal to the European Commission for 
Human Rights.?!4 

In April 1994 the Sejm ratified two protocols attached to the European 
Convention for the Protection of Human Rights and Fundamental Freedoms: 
one on property rights and the other on the right of parents to bring up 
children in compliance with their religious and philosophical beliefs.*!> 

Religiously and ethnically, Poland is more homogeneous than the other 
East-Central European new democracies.*'® Yet, despite the fact that Polish 
minorities are few, they face different forms of social prejudice. This problem, 
however, has been recognized, and since 1993 the Polish government has 
attempted to ameliorate the conditions of ethnic minorities.*'’ For example, 
Poland in 1992 signed bilateral treaties with both Germany and Belarus, 
providing national minorities the right “to cultivate their national identities.” 
Also, even though Poland is predominantly Roman Catholic, minority reli- 
gions such as Eastern Orthodox, Ukrainian Catholic, Protestant, Jewish, and 
Muslim, were able to practice without government interference or restric- 
tions. In June 1994 the Seym passed a resolution postponing debate on the 
concordat with the Vatican. The concordat was signed by the government in 
1993, but its ratification has been set aside until the adoption of a new consti- 
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tution. In 1994 the Polish parliament also passed legislation that formally 
guaranteed Protestant churches in Poland the same level of protection as that 
accorded to Catholic and Orthodox churches. U.S. Department of State re- 
porters, observed that “the Protestants now have the same opportunity to 
claim restitution of property lost during the communist era and benefit 
from the same tax reduction as that granted to the Orthodox and Catholic 
churches. This law covers only church property seized by the People’s Re- 
public of Poland and consequently does not address either the issue of private 
property or Jewish religious property seized during World War II.”3'® 

Several reports of discrimination, however, have been made against minor- 
ity religious groups; for example, groups have complained that in a failing 
enterprise it is less likely that a Catholic would be dismissed than a member of 
a minority religion.?!? Compulsory courses in religion and ethics no longer 
exist; instead, the ministry of education has issued a directive that requires a 
student or his or her parents to choose either a course in religion or ethics or 
neither. This directive also provides for using public money to pay religion 
teachers, allows religious symbols to be placed in schools, and allows prayer 
before and after class.77° 

Political and due process rights are basically respected in Poland. Incidents 
of police brutality or degrading treatment declined significantly since the 
defeat of communism, and no allegations of torture were reported.*?! Politi- 
cally, Poland is a multiparty democracy, and respect for the right of its citizens 
to change the government was well-confirmed in the last several elections. 

U.S. Department of State observers noted no major irregularities in regard 
to civil liberties. The constitution provides for freedom of assembly and free- 
dom of association.**? Basically, people are permitted to assemble, either for- 
mally or informally, peacefully and nonviolently, and to protest against the 
government. For public meetings a permit is not required. The organizers, 
however, must apply to local authorities for a permit, and for larger meetings 
they must notify the police. If a permit is not obtained, usually the authorities 
will not interfere, as long as the gathering is peaceful. Government approval 
must be obtained for private associations to hold meetings. Government ap- 
proval in these situations is almost always granted.*77 

The constitution provides for freedom of speech and freedom of the 
press,*** and these rights generally “exist in practice.”??5 For the most part, 
Poles are free to express their opinions in public, although someone can be 
incarcerated under the current penal code for insulting a state body.7”° Art. 
270 of the penal code states that anyone who “publicly insults, ridicules, and 
derides the Polish nation, Polish People’s Republic, its political system, or its 
organs is punishable by between six months and eight years of imprison- 
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ment.” If an individual commits such acts in print or through the mass media, 
he may be imprisoned for ten years. In August and October 1992 this provi- 
sion of the code was invoked and resulted in suspended sentences for the 
parties found guilty. In October 1994 neofascist activist Bolestaw Tejkowski 
was convicted and was sentenced to one year in prison for insulting Polish 
authorities, the Jewish minority, the pope, and Polish bishops; the sentence 
was suspended. As a result of a heated debate over these cases, in 1994 the 
speaker of the Seym, Jozef Oleksy, moved to amend these sections to bring the 
code into compliance with the European Convention for the Protection of 
Human Rights.??7 

Newspapers are considered to be “independent, uncensored and politi- 
cally diverse,” and no restrictions are imposed on creating a private news- 
paper other than the usual need for financial backing and public interest and 
demand.78 In December 1992 the Seym passed a new broadcast law which, 
among other things, would end the state’s monopoly over the broadcast me- 
dia, establish a process for issuing broadcast licenses, and require public 
broadcasters to “respect the religious feelings of the audience and in par- 
ticular honor the Christian system of values.”3?? With regard to this part of 
the act, U.S. organizations have called on the Polish government to abolish 
the references to “Christian values” as it “could force journalists into self- 
censorship.”37° 

Despite arguments that the term “Christian values” is not clearly defined 
by the law, the constitutional court in March 1994 declared that “there was no 
contradiction between broadcasting law regulations, which prescribe respect 
for the Christian system of values in particular, and regulations concern- 
ing the pluralism of the public media and freedom of speech.”3?! In its ver- 
dict, the tribunal stated that respect for Christian values did not mean their 
propagation. *?2 

Several significant changes have occurred in the right to freedom of move- 
ment. First, Polish citizens wishing to travel abroad can obtain passports. 
Also, no longer registration is required each time Polish citizens and legal 
permanent residents change their residence. Poland has framed its policy on 
emigration in accordance with the European Community, focusing primarily 
on stopping illegal passage into neighboring countries, especially Germany. In 
1992, Poland was basically a way station for those seeking to settle farther 
west. Therefore, fewer than fifty people applied for asylum in 1992, a sharp 
decline from 2,236 applications in 1991.37? Poland has abolished most of its 
visa requirements for countries in Europe, including neighboring East Euro- 
pean countries and the former Soviet republics. 

In summary, Poland’s record in human rights protection greatly improved 
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during the first years of its independent and democratic existence. The U.S. 
State Department in its annual report to Congress on human rights practices 
noted that violations of those rights that were typical of the communist era 
“were an exception in 1992.34 


THE REPUBLIC OF CZECHS AND SLOVAKS 


Retreat from Communism The process of the East-Central European coun- 
tries’ retreat from communism has striking similarities in that the new democ- 
racies’ reform programs have been based on several commonly recognized 
priorities, such as those incorporated under the terms democratization, re- 
socialization, and marketization. 

Democratization means the radical transformation of the constitutional 
system through the replacement of totalitarian or quasi-totalitarian mecha- 
nisms with a legal framework in which the supreme power is truly vested in the 
people and directly or indirectly exercised by them. 

Resocialization is conceived as society’s real and dramatic recovery from 
the ethical crisis caused by the former socialist government’s double standard 
of morality, widespread corruption, forced labor, disrespect for social values, 
unaccountability of decision-makers, rewarded incompetence, etc. 

Marketization means a fundamental structural economic change signified 
by massive privatization, price liberalization, the introduction of internal ex- 
change convertibility, a certain amount of competition, and elimination of 
most governmental subsidies. 

In some countries, the remarkable similarities in projecting major social, 
economic, and political goals are overshadowed by specific local problems, 
among which the importance of ethnic controversies dominates. In Czecho- 
slovakia, for instance, postglasnost constitutional developments unfold their 
characteristic features only when analyzed in the context of the country’s 
particular ethnic problems. Katarina Mathernova wrote, 


People often view the Czech and Slovak Federative Republic (CSFR), Hungary and 
Poland jointly as being countries of the former Eastern bloc most likely to achieve 
democratic political and market economic reform. The recent constitutional develop- 
ments of these three countries do possess some similar traits—all three have striven to 
reinstate the rule of law, create new democratic structures, protect fundamental rights 
and freedoms, create a system of reliable checks and balances, and introduce a genuine 
judicial review. It is important to realize, however, that despite these similarities, the 
current constitutional debate in Czechoslovakia is fundamentally different from the 
debate in the other countries. The most fundamental difference is that Czechoslovakia 
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is not ethnically homogeneous, while both Hungary and Poland are more or less 
ethnically homogeneous societies.*?° 


The dissolution of communist power in Czechoslovakia began at the end of 
1989 with mass pro-reform protests in Prague and other cities, formation of 
the opposition group “Civic Forum,” and the speedy resignation of Commu- 
nist Party General Secretary Milos Jakes and the thirteen-member polit- 
buro.*7© The initial stages of the anticommunist retreat looked so smooth 
that the Western commentators, following Timothy Garton Ash, named the 
Czech revolution “gentle” or “velvet.”33”7 Tony Judt wrote that “in contrast 
with its Polish and Hungarian neighbors, Czechoslovakia in 1989 had un- 
dergone no gradual political liberalization, no partial economic reform.”33® 
But Czechoslovakia also did not incur the massive debts to Western banks 
that were expected to cripple its neighbors like Hungary and Poland; in con- 
trast, Czechoslovakia was entering the era of democracy with the reputation 
of a “specialist supplier within the East European common market.”33? More- 
over, Czechoslovakia had a communist leadership well-aware of the inevitable 
collapse of their world and ready to learn from the Polish and Hungarian 
experiences. 

After President Gustav Husak’s resignation, a new “coalition government 
of national understanding” was sworn in.*4° The main objectives of this in- 
terim government, under the direction of Prime Minister Marian Calfa, were, 
first, to lead the country to its first free elections since 1948, to be held in June 
1990, and, second, to revive the stagnant economy. 

The first signs of hope for reform in Czechoslovakia came with the election 
of Alexander Dubéek as chairman of the federal assembly on December 28, 
1989,*4' and with the election on day later of Vaclav Havel as president.*4? 
Dubéek had been out of the political scene since 1968 when his attempt to 
introduce reform to Czechoslovakia had been crushed by the Soviets. Havel, 
who had been jailed several times for his subversive views and controversial 
plays, had never intended to run for political office. Havel and the Civic 
Forum, however, had been gaining respect and support from the Czech peo- 
ple, who were desperately in need of reliable political leadership. As the first 
noncommunist president of Czechoslovakia since 1948, Havel was unan- 
imously elected by all 323 predominantly communist assembly members.3*7 

In April 1990 the federal assembly in Czechoslovakia adopted a new name, 
the Czech and Slovak Federal Republic. The heated debate between Czech 
and Slovak representatives over the initially proposed names “Czechoslovak 
Republic,” “Republic of Czechoslovakia,” or “Czecho-slovak Republic” was 
a clear symptom of the two major nationalities’ deep divisions.**#4 
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The first postwar free elections took place in June 1990. They were based 
on the electoral law that limited the parties seeking election to those able to 
show proof of either 10,000 members or 10,000 signatories, further limiting 
the parties represented in the federal assembly to those that could secure at 
least 5 percent of the popular vote.3*° The turnout was overwhelming, with 96 
percent of 11.2 million eligible voters casting ballots.*#© Dominant were the 
Czech group, Civic Forum, and its Slovak counterpart, Public Against Vio- 
lence. Together, these parties received 46.3 percent of the national vote and 
secured 170 seats in the new 300-member bicameral parliament.**’ Reelected 
as president, Havel asked Calfa to form a new government.348 

On assuming office, Havel and Calfa faced massive economic and social 
problems that the people expected them to resolve during their two-year 
terms.*4? Between February and June 1990 the Czechoslovak assembly passed 
some sixty laws intended to end monopolies and price controls and to estab- 
lish the right to free enterprise.*°° After the election, the government managed 
to follow with several important economic regulations dealing with privatiza- 
tion, restitution, foreign exchange, banking, and foreign investment.*>! These 
laws were expected to start the transformation from a communist to a free- 
market economy. As in other new European democracies, the new laws also 
led to social tension, unemployment, and strikes.*°>? The economic slowdown 
hit the Slovak Republic much harder than the Czech Republic. The reports 
showed that Slovakia suffered from four major disabilities: 


First, for strategic reasons 80 percent of Czechoslovakia’s arms industry was located in 
the Slovak Republic. The program of military conversion has, therefore hit Slovakia 
far harder than the Czech Republic. Second, most of the civilian industry in Slovakia is 
based on the processing of raw materials which are utilized by domestic industry. Thus 
Slovakia has only limited means of exporting directly and is in fact responsible for only 
20 percent of the federation’s total exports. Third, agriculture accounts for a major 
portion of the republic’s GDP, and the crisis in Czechoslovak agriculture has thus hit 
Slovakia much harder that the Czech Republic. Fourth, because of its proximity to the 
former states of the CMEA, Slovakia was highly dependent on direct and transit trade 
with those states. The collapse of that trade has also hit Slovakia harder than the Czech 
Republic which borders on Austria and Germany.?>? 


These problems exacerbated the political tensions between the two federation 
members. 


The Breakdown of the Constitutional Process The major target of Havel’s 
1990-92 presidential term was constitutional reform, which was widely ex- 
pected to create a firm legal background for an economic transformation. Af- 
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ter the beginning of the Czechoslovak revolution in November 1989, several 
amendments were passed to purge the constitution of 1960 of its Stalinist 
legacy.*°4 Similar to those of Poland and Hungary, the new Czechoslovak con- 
stitutional amendments eliminated provisions on the leading role of the Com- 
munist Party and modified the role of an interim parliament and president.*> 

One year later, in November and December 1990, parliament succeeded in 
passing a number of piecemeal amendments to the constitution, most notably 
the bill of rights and freedoms, as well as an act dividing competencies be- 
tween the two republics.**° In March 1991 the assembly adopted an act on the 
constitutional court, and in July 1991 another act on the judiciary.*°’ Further 
attempts to advance works on a new constitution, however, brought even 
more frustration and disappointment than had the economic reform. 

The balance of political powers in the federal assembly clearly resulted in 
a failure of the constitutional process. Although the Czech Civic Forum and 
the Slovak Public Against Violence won the 1990 elections, neither secured 
the three-fifths support necessary to push through constitutional changes. 
Czechoslovakia had a bicameral parliament (federal assembly), composed of 
a 150-member House of the People and a 150-member House of the Nations. 
Following the 1968 federation amendment, which introduced “the prohibi- 
tion of majoritarian rule,” the Czech and Slovak representatives in the House 
of the Nations voted separately.*°* As Katarina Mathernova observes, “these 
voting procedures result in a de facto creation of a three chamber Federal 
Assembly consisting of the Chamber of People and the Czech and the Slovak 
parts of the Chamber of Nations.”?>? A bill is approved only if it is passed by a 
majority of the total number of the representatives of each republic. Constitu- 
tional acts and amendments, the declaration of war, and the election of the 
president require a three-fifths majority of the deputies of each house.7©° In 
practice, this means that thirty-eight votes of either the Czech or Slovak part 
of the House of the Nations can block any ordinary law and thirty-one votes in 
either part can block constitutional acts and amendments.*®! 

After the June 1990 elections the winning parties in both republics had 
suffered from internal factional wars, splitting into rival groups. In February 
1991 the Civic Forum, which had been the strongest party in the Czech 
region, split into three: the center-right Civic Democratic Party, whose leader 
was Finance Minister Vaclav Klaus; the center-left Civic Movement, led by 
Foreign Minister Jiri Dienstbier; and the small center-right Civic Democratic 
Alliance, supported by the federal economic minister, Vladimir Dlouhy.** 
Public Against Violence had split into two factions, those who supported the 
ousted Slovakia Prime Minister Vladimir Merciar and those who did not. 
Merciar, the former communist and an outspoken supporter of greater au- 
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tonomy for the Slovak Republic, was forced out of office in a power struggle in 
1991 amid allegations that he had worked for years as a secret police in- 
former.*©? Merciar was replaced by the Christian Democratic leader Jan Car- 
nogursky, who opted for keeping the federation together but who also wanted 
much greater autonomy for his republic. Being in opposition to Carnogursky, 
Merciar joined a rival party, the Movement for Democratic Slovakia. 

The fractionalization of the political movements doomed chances for fur- 
ther constitutional development at the federal level. At the beginning of 1992 
the federal assembly considered the possibility of adopting an interim con- 
stitution, fashioned after the Polish Small Constitution. The law was intended 
to comprise three chapters of a federal constitution regulating the relations 
between the president, federal parliament, and federal government.** How- 
ever, the bill failed to pass, as did President Havel’s proposals for ratification 
of the new federal constitution by the Czech and Slovak national councils, the 
proposed amendment to the referendum law that would allow the president to 
initiate a referendum with the consent of the federal government instead of the 
federal parliament, and the amendment that would permit the president to 
dissolve parliament when two chambers were unable to agree on a draft bill. 

On the level of the republics, the Slovak national council submitted its draft 
constitution of the Slovak Republic for public discussion.7°© The basic text of 
the draft, which had been worked out from the coordinated proposals and 
positions of the political parties and the political movements, provided for a 
unicameral parliament, the Slovak national council, and for numerous alter- 
native solutions suitable either for an independent republic or an autonomous 
republic envisaged as a component of “the joint state.” 


The Velvet Divorce of Czechs and Slovaks With the country headed into the 
1992 elections, the dissolution of the federation—after seventy-four years— 
became of foremost importance. Whereas in the 1990 elections the choices 
boiled down to “anybody but the communists,” in 1992 the voters were decid- 
ing on the country’s future existence. Election results in the two republics 
were exactly opposite.3©’ In the Czech Republic the Civic Democratic Party 
(CDP) led by Vaclav Klaus won the most votes; Klaus basically advocated a 
speedy transformation to a free market and the maintenance of a common 
state.7° The CDP won 33 percent of the ballots to the federal assembly and 30 
percent to the Czech national council.3©? In Slovakia, on the other hand, the 
Movement for a Democratic Slovakia (MDS), led by Meciar, who advocates 
slowing down the reform process and independence for Slovakia, won the 
most votes. The MDs secured 34 percent of the vote to the federal assembly 
and 37 percent to the Slovak national council.?”° 
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With the election campaign taking on a highly ideological tone, the em- 
phasis shifted from preparing a constitution to the accelerated process of the 
federation’s disintegration. In the summer of 1992, Czech and Slovak leaders 
worked out an agreement in which on January 1, 1993, the country would split 
into two separate and independent states with two currencies and constitu- 
tions.*7! This agreement, which allowed for a peaceful separation of the two 
republics and a gradually reduced federal role, was the only structure on 
which Czechs and Slovaks could agree.?72 

The issue of the country’s future determined the tone of the presidential 
elections. These elections in early July 1992 resulted in the parliament, led by 
Slovak deputies, rejecting Havel’s reelection. Although Havel was the only 
candidate in the first round of voting, he was barred from the next round, 
which was scheduled for later in July. Havel was entitled to remain in office 
until October 5, 1992, if parliament could not appoint a successor. He re- 
signed, however, in response to the Slovak parliament’s declaration of the 
sovereignty of Slovakia on July 17, 1992.77? Taking another step closer to 
separation, the Slovak parliament approved a draft constitution on Septem- 
ber I, 1992, providing for dissolution of the federation, with the two republics 
cooperating only on custom issues and monetary matters.77* On Decem- 
ber 16, 1992, the Czech national council also adopted a new constitutional 
law.37> By January 1, 1993, the velvet divorce of the Czechs and Slovaks 
became an accomplished fact. 


After the Split Because of the small size of both republics and their joint 
governance for more than seventy years, the first year of independence was 
economically difficult. Both Czechs and Slovaks faced rising inflation, rising 
unemployment, lower productivity, and lower standards of living. The di- 
vorce did not clean the political atmosphere, either. 

After the split, both republics committed themselves to cooperate and 
maintain close relations;?” they also proclaimed their new roles as indepen- 
dent, Western-looking nations. On January I, 1993, the Czech chamber of 
deputies promulgated the Declaration of the Czech National Council to the 
Parliaments and Nations of the World. The declaration stated that the new 
Czech Republic had adopted the treaties that were binding on Czechoslovakia 
as of December 31, 1992, and that it was taking over the relationship of the for- 
mer Czechoslovakia with the European Community.*”’ A similar declaration 
was issued by the Slovak minister of foreign affairs, Milan Knazko, who stated 
that Slovakia would seek to “orient itself toward European structures.”378 

Both countries also held presidential elections. In the Czech republic, 
Havel was again called to the presidency.*”? It was widely commented, how- 
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ever, that his second term would be much different from his first in that he 
might be overshadowed by a powerful and popular premier, Klaus. 

In Slovakia, Prime Minister Meciar, on assuming his position as the new 
leader of an independent state, immediately warned the opposition that he 
would not tolerate any “deviation from the binding norms of political life,” 
and he required the opposition to prove its loyalty to the new republic by 
swearing allegiance to the new constitution.*®° Meciar’s tough statements 
seemed to confirm his will to dominate Slovakia’s political life. It also was 
expected that in this state the personality of the chief of government would 
significantly affect the president’s new powers. In late January 1993 the Slovak 
parliament held two rounds of voting in presidential elections, which resulted 
in the elevation of Michal Kovac, the former head of the Czechoslovak parlia- 
ment, to the presidency. He won a total of 106 votes.7*! Many hoped that the 
appointment of Kovac, who was widely praised for his diplomatic skills and 
called “master behind the scenes,”?®? would stabilize the Slovak two-party 
coalition and help establish a dialogue between Meciar and the opposition. 
However, after disagreements over economic policy, the cooperation between 
the two ruling parties, Movement for a Democratic Slovakia and the Slovak 
national party, broke down, and Meciar’s party began seeking a potential 
coalition partner. 


The Constitutions Compared The constitutions of both countries show re- 
markable similarities and few important differences. Both are of moderate 
length with short preambles and lengthy lists of rights and freedoms. In the 
Czech Republic the Charter of Fundamental Rights and Freedoms was en- 
acted before the constitution and is referred to as “a part of the constitutional 
order.”383 Both constitutions describe the republics as “sovereign, unified, 
and democratic law-governed states” but, while, the Czech constitution fo- 
cuses on the description of the state and the distribution of powers, the Slovak 
constitution is more elaborate with respect to the economic system, which is 
described as a “socially and ecologically oriented market economy.” 

Both constitutions provide for a parliamentary system with the presidents 
as heads of state and the prime ministers as heads of governments. The 
composition of the parliaments in both countries is different. Slovakia’s con- 
stitution provides for a one-chamber legislature, the national council, com- 
posed of 150 members elected for four-year terms. The Czech basic law 
establishes a bicameral parliament, with a 200-member chamber of deputies, 
elected for four years, and a senate of eighty-one members, elected for stag- 
gered six-year terms. 

The presidents of both republics are elected for five years by a majority of 
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three-fifths of the single-chamber Slovak parliament, and an absolute major- 
ity of the Czech two-chamber parliament. Besides ceremonial and representa- 
tive functions, the presidents have some legislative and executive duties, in- 
cluding the right to be present at parliamentary meetings and the right to 
return laws for consideration. They lack the right to veto laws, and their 
refusal to sign laws may be overruled by majorities of deputies present in the 
Slovak National Council and of all deputies in the Czech Chamber of Depu- 
ties. It means that in the Czech Republic the initial legislative phase requires 
the vote of a simple majority of the deputies present with a quorum of one- 
third deputies; the second vote requires, however, a majority of all deputies. 
For example, with a quorum of sixty-seven deputies, at least thirty-four votes 
of Czech deputies are required to pass a bill. A bill returned by the president is 
deemed adopted if it is affirmed in a second vote by at least 101 deputies. 

A similar right to reject bills, granted by the constitution to the Czech 
senate, may be also overruled by a second vote of the chamber of deputies. 

The Slovak president’s powers to dissolve parliament are more limited than 
those of the Czech president. The Slovak president may dismiss the national 
council only if it fails to approve the government’s programmatic statement 
three times during the six months following elections. The president must 
first hear from the chairman as to why the council will not vote affirmatively, 
and, then, new elections must be called within thirty days. Conversely, the 
president of the Czech Republic can dissolve the chamber of deputies in four 
instances: (1) if the chamber does not pass a vote of confidence in a newly 
appointed government whose chairman was proposed by the chairman of the 
chamber; (2) if the chamber does not decide on a government-sponsored bill, 
to which the government attached the question of confidence, within three 
months; (3) if the chamber is adjourned for a period longer than 120 days in 
one year; (4) if the chamber has not had a quorum for more than three 
months. The chamber cannot be dissolved in the three months before the end 
of its term. 

The presidents appoint and recall the prime ministers and other members 
of the government. The appointees, however, are accountable to parliament 
and have to receive its approval within thirty days after the appointment. The 
appointees can be also voted down by a majority of Slovak and Czech depu- 
ties. In both countries the members of the government seem to be detached 
from the legislature, although this principle is not clearly pronounced in the 
Czech constitution.3*4 

In both republics, the government comprises the prime minister and min- 
isters, who are accountable to their respective parliaments. In contrast to its 
Czech counterpart, the Slovak constitution makes the office of minister in- 
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compatible with the mandate of a deputy. Czech basic law is more vague and 
provides only that a member of government may not engage in activities 
conflicting with the execution of his office. The description of these activities 
is left to separate law. 

The commentators observed that the lack of clear distinction between 
functions which the Slovak president performs himself and those he exercises 
in cooperation with the government contributed to conflicts between Prime 
Minister Meciar and President Kovac.?*° The right of the president to recall 
ministers and heads of important state authorities, to participate in meetings 
of the government, and to request reports from its members, all confused 
observers debating the degree of direct presidential involvement in gov- 
ernmental operations. The problem became specially sensitive when Prime 
Minister Meciar demanded presidential dismissal of foreign minister Milan 
Knazko. Although Knazko was dismissed by President Kovac, the problem 
was submitted to the constitutional court, which ruled that the president was 
not obliged to follow the prime minister’s request.*** The struggles between 
president and prime minister resulted in an unsuccessful attempt to recall the 
president by the parliament, which brought eighty votes in favor of the no- 
confidence motion, forty against and thirty abstentions. Although the motion 
did not receive the necessary majority of three-fifths required by the Slovak 
constitution to recall the president, the action proved the fragility of the politi- 
cal system of the newly created republic. 

In both countries, members of their parliaments are elected for four-year 
terms. In Slovakia National Council deputies are elected in four multimember 
districts, with the number of seats in each district based on population. Repre- 
sentation is calculated on the basis of a proportional system according to the 
Hare method, which provides that to be elected, a deputy needs to receive a 
“one” quota of votes (quota = votes/seats). To introduce its representatives to 
the national council, a party must win more than 5 percent of the ballots. 

In the Czech Republic the chamber of deputies consists of two hundred 
deputies elected by a two-tier system. In the lower tier, elections are held in 
eight multimember districts, with seats allocated pursuant to proportional 
representation based on a Droop Quota system. According to this system, a 
candidate must reach one quota (quota = votes/seats + 1) to be elected. The 
upper tier is composed of one nationwide, multimember district with seats 
allocated pursuant to proportional representation. 

As of early 1995 the party positions in the Czech Republic’s chamber 
of deputies are as follows: Civic Democratic Party, 76 seats; Left Bloc (includ- 
ing the Communist Party of Bohemia and Moravia), 35; Czechoslovak So- 
cial Democratic Party, 16; Liberal Social Union, 16: Christian Demo- 
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cratic Union/Czechoslovak People’s Party, 15; Association for the Republic/ 
Czechoslovak Republican Party, 14; Civic Democratic Alliance, 14; and 
Movement for Autonomous Democracy/Society for Moravia and Silesia, 14. 

The senate has remained at the center of constitutional controversies in the 
Czech Republic. Although the idea of amending the constitution to eliminate 
bicameralism has been repeatedly rejected by the chamber of deputies, the 
senate still had not been elected as of the end of 1995. Its functions have been 
taken over by the legislative chamber, and elections are expected to occur by 
late autumn of 1994. 

Several arguments seemed to be used in support of bicameralism in East- 
Central Europe. Second chambers were expected to represent group or 
corporate interests, to become a filter that could guarantee the quality of 
legislation against an inclination toward a speedy adoption of laws by main 
legislative chambers, and to be responsible for adoption of private law when 
main chambers focused on public law acts. More cynical critics of bicameral- 
ism claimed that the idea is supported only by senators who do not want to 
lose their positions. The Czech example shows clearly that most of the objec- 
tions raised against second chambers are justifiable; local or professional in- 
terests are better represented by pressure groups or trade unions, the public 
suffers more from a sluggishness of legislative processes than from an overly 
hasty adoption of laws, and the costs of maintaining bicameral bodies are 
higher than their benefits. The old slogan that “second chambers are either 
unnecessary or antidemocratic” proved true in the practice of most non- 
federal East-Central European states.?8” 

In the Slovak Republic the elections called on September 30 and October 1, 
1994, showed again that Meciar had strong popular support. The Coalition of 
the Movement for a Democratic Slovakia and the Slovak Peasant’s Party 
gained 34.96 percent of the vote and 61 seats; the Common Choice coalition 
of the Party of the Democratic Left, the Social Democratic Party of Slovakia, 
the Greens, and the Farmer’s Movement received 10.41 percent (17 seats); 
the Hungarian Coalition received 10.18 percent (17 seats); the Christian 
Democratic Movement, 10.08 percent (17 seats); the Democratic Union, 
8.57 percent (15 seats); the Workers’ Association of Slovakia, 7.34 percent (13 
seats); and the Slovak National Party, 5.4 percent (9 seats). Ten parties failed 
to receive the required 5 percent of votes cast. 

The national council in Slovakia meets at least twice each year in spring 
and autumn. Sessions, as a rule, are public. The council may adjourn its 
session by resolution for no longer than four months in one year. The first 
session of the Czech parliament starts no later than the thirtieth day after the 
election. Sessions can be interrupted by a resolution, but the recess may not 
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exceed 120 days per year. Joint meetings of the chambers are going to be 
governed by rules of procedure established by the chamber of deputies. 

The parliaments of both republics have the right to address an interpella- 
tion to the government or its members on matters within either body’s juris- 
diction, and members must reply within thirty days.38% 

The legislative processes of the two republics are fairly similar. The rules of 
procedure in the Slovak national council are provided by act No. 44/1989. 
Bills may be submitted by the government, by deputies, and by committees. 
Resolutions are effective only if approved by more than half of the deputies 
present. Approval is required of at least a three-fifths majority of all deputies 
to amend the constitution and to pass constitutional laws, elect and recall the 
president, and declare war. The council has a quorum if more than half of all 
deputies are present. Council laws are signed by the chairman of the council, 
the president, and the prime minister. The president may return a law for 
reconsideration. 

Discussion of a proposed law or regulation is introduced by a “proposer” 
(from the government or the national council); a member (a spokesperson for 
the proposal) then presents actions of the committees concerned with the 
measure. The chairman opens the discussion, in which members take part in 
order of their requests to be heard. Members may submit proposed amend- 
ments. During the entire process, the rules of procedure permit the introduc- 
tion of “factual notes,” not to be longer than three minutes. Council and 
government leaders are allowed to speak whenever they request. After discus- 
sion, the original proposer is again given the floor. At that point, the council 
may approve either public or secret voting. 

In the Czech Republic the law on rules of procedures was originally 
adopted before the split in 1989. It was amended in 1990, 1991, and substan- 
tially by law no. 42 in 1993. Work on the new law is pending. 

Bills are submitted to the chamber of deputies by the senate, the govern- 
ment, a representative body of a higher self-administrative unit, a deputy, or a 
group of deputies. The government has the right to express an opinion on all 
bills; if it does not do so within thirty days, the bill is considered supported. 
The government may link a vote on a government-sponsored bill with a vote 
of confidence and request discussion within three months of its submission. A 
system of three readings, proposed by a new draft of the rules of procedure, is 
to replace the system of a single reading. Bills after the initial discussion of 
principles of the draft laws, are sent to the committees. Committee reporting 
at the plenary session is followed by discussion, during which deputies may 
propose amendments, and then by voting. 

A bill approved by the chamber of deputies is submitted to the senate, 
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which must discuss it and pass a resolution within thirty days. The senate may 
either approve, reject, or return the bill to the deputies, or, alternatively, it can 
express an intent not to deal with it, in which case the bill is deemed adopted. 
To be passed, a bill rejected by the senate must be approved, again by a 
majority of all deputies. If the senate returns a bill with proposals for amend- 
ment, deputies will vote on the new version, and the bill is adopted by their 
resolution; if the deputies do not approve the new version, and the previous 
version is reaffirmed by a majority of all deputies, it is adopted in its original 
form. 

When the chamber of deputies is dissolved, its legislative functions are 
taken over by the senate. The government alone may propose adoption of a 
legal measure to the senate. Such proposals may not concern the constitution, 
the state budget, the electoral law, or international treaties regarding funda- 
mental human rights and freedoms. Laws adopted by the senate and signed, 
as required, by the president, the prime minister, and the chairman of the 
senate must be approved by the newly elected chamber of deputies at its first 
session. 

To a greater degree than the Czech basic law, the Slovak constitution em- 
ploys the mechanisms of direct democracy, reserving a separate subchapter 
for the referendum, which is to be used to decide “important issues of public 
interest” and particularly to confirm “a constitutional law on entering into an 
alliance with other states or on withdrawing from that alliance.”3*? The refer- 
endum is called by the republic’s president if requested by a petition signed by 
a minimum of 350,000 citizens, or on the basis of a national council resolu- 
tion. Results of the referendum are valid if more than 50 percent of eligible 
voters participate in it and if decisions are endorsed by an absolute majority of 
participants. 

More detailed regulations on the court structure have been left to separate 
enactments. The Czech Republic has a separate network of administrative 
courts, while in the Slovak Republic the challenges against the validity of the 
decisions of central and local administrative bodies are reserved to the consti- 
tutional court.” Judicial review of the constitutionality of law is guaranteed 
by both constitutions, which clearly adhere to the Austrian model of enforce- 
ment. They vest the right to review in a central constitutional court, which is 
described as an independent “judicial body charged with protecting constitu- 
tionality.”3°! In both countries the constitutional courts are institutions of final 
review from whose decisions no legal recourse can take place. 

The Slovak constitution gives the constitutional court**? vast jurisdiction 
to decide on the constitutionality of laws, governmental decrees, administra- 
tive acts, and jurisdictional disputes among central and local agencies; to 
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review individual complaints on the decisions of state administrative bodies 
violating basic rights and liberties of citizens; to verify the results of elections; 
and to serve as a court of state on high treason charges filed by the republic’s 
national council against the president. The court initiates proceedings based 
on a proposal of at least one-fifth of national council deputies, the president, 
the government, the ordinary courts, the general prosecutor, and individual 
petitioners who claim violation of their constitutional rights. 

The Czech constitutional court’s jurisdiction??? is less clearly explained 
in the Czech constitution. The chapter on constitutional review was hastily 
drafted, and important matters, such as initiation of legal proceedings before 
the court or execution of the court’s decisions, were left to further regulation. 
Statements such as “the law may provide that the Supreme Administrative 
Court rather than the Constitutional Court shall decide on. . .” or the court 
decides on jurisdictional disputes between central and territorial administra- 
tive bodies “if they do not fall under the jurisdiction of another body” give an 
impression of the drafters’ indecisiveness and will likely be changed. 

The constitution-making process in both republics of the former Czecho- 
slovakia is far from complete. The two acts analyzed here still look more like 
hastily drafted interim constitutions than full-fledged basic laws. To compose 
a coherent whole and form the basis of a truly democratic society governed by 
the rule of law, they require either a heavy amending process or adoption of 
numerous implementing constitutional acts. In both cases, the final success 
of constitutional reform depends on smooth cooperation from democratic 
forces and maturity of the people using the new mechanisms of political 
pluralism. 


The Human Rights Situation Through the year following the velvet divorce, 
the gap widened in the economic situation of Czechs and Slovaks, but the 
countries’ shared cultural and ethnic problems before the split remained for 
the most part unchanged.*”4 In both republics three areas can be singled out 
as the most troublesome in terms of human rights protection. As with all other 
East European countries, the treatment of ethnic minorities is still the issue 
raising the most serious concern. Moreover, observers in both countries 
noted some irregularities in the treatment of former communist collaborators 
and in the protection of the freedom of speech and press. 

Numerous ethnic minorities live in both the Czech Republic and Slovakia. 
However, in censuses of both republics the exact number is thought to be 
drastically underreported since most groups fear persecution if they identify 
themselves.??> Both Czech and Slovak constitutions provide for the equality of 
citizens and forbid discrimination.39° However, the Slovak constitution’s pro- 
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tection of ethnic minorities has been the center of controversy, basically be- 
cause of the document’s strong sense of nationalism. In its introductory sec- 
tion the constitution states, for example, that “Slovak is the state language on 
the territory of the Slovak Republic. The use of other languages in dealings 
with the authorities will be regulated by law.”9’ Further, it articulates con- 
cerns of the drafters that “membership of any minority or ethnic group must 
not be to anyone’s detriment” and that “enactment of the rights of citizens 
belonging to national minorities and ethnic groups that are guaranteed in the 
Constitution must not be conducive to jeopardizing the sovereignty and ter- 
ritorial integrity of the Slovak Republic or to discrimination against its other 
inhabitants.”3°? As the CSCE report noted, “this language has given rise to 
fears that mere discussion of minority concerns may be deemed conducive to 
discrimination and will be restricted under this clause.”39? 

As with most other European countries, Gypsies represent the minority 
that faces the widest and most acute forms of discrimination. Gypsies live in 
both republics, although more of them reside in Slovakia. As mentioned, this 
minority confronts various forms of discrimination that stem from societal 
prejudices rather than from deliberate governmental action or policy. They 
perpetuate a lower standard of living, illiteracy, crime, and high unemploy- 
ment among Gypsies. Moreover, incidents have occurred where Gypsies have 
been denied service in shops or restaurants, and other incidents have incited 
violent attacks against them.*°° Perhaps most alarming, even public officials 
have showed prejudice. In September 1993, Premier Meciar, noting the high 
birthrate among Gypsies, indicated that “if we do not deal with them now, in 
time they will deal with us. It’s necessary to understand them as a problematic 
group which rises in numbers.”4°! Although steps have been taken to better 
the situation, such as the creation of the Romany Culture Center, which 
educates language teachers, the Gypsies have been unable to mobilize be- 
cause of disorganization and factionalism.*° It appears that the Gypsies have 
suffered the most from the fall of communism in Central and Eastern Europe 
because under communism they enjoyed many economic and social protec- 
tions. However, with the introduction of a market economy’s competitive 
spirit, the “open prejudice and persecution that have marked the history of 
the Roma” have been rekindled. As a result, many Gypsies will most likely 
vote for communists in future elections.4° 

The divorce of both nations raised concerns among international human 
rights groups about treatment of the sizable Czech and Slovak minorities 
living in both countries. The problem has been particularly acute in the Czech 
Republic where, until the end of 1992, some 30,000 Slovaks asked for Czech 
citizenship, and three thousand new applications were coming in every day. 
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Responding to this situation, in December 1992 the Czech parliament passed 
a law on citizenship, which became effective with the split of the two republics. 
Basically, the law provides that a Slovak who wishes to establish Czech cit- 
izenship must not have committed a crime within the past five years and must 
have been a permanent resident of the Czech Republic for at least two years. 
Furthermore, because the Czech constitution forbids dual citizenship, those 
Slovaks seeking Czech citizenship must additionally submit an affidavit indi- 
cating revocation of their Slovak citizenship.*™ 

Slovakia has fewer problems with Czechs wishing to reside there, but con- 
cerns have arisen over Hungarians, the largest minority in Slovakia. Some 
half-million Hungarians, who are concentrated in the country’s southern por- 
tion,?°> have expressed much concern with the 1990 language*™ law. This law, 
while sanctioning Slovak as the official language, permitted minorities to use 
their native languages, but only in areas where at least 20 percent of the 
population consisted of their ethnic group.*°” Furthermore, the Slovak consti- 
tution made several provisions for ethnic minorities such as the right to de- 
velop their culture, the right to conduct business in their native languages, and 
the right to join national minority organizations.*® In all these instances, in 
1993 the Hungarian minority maintains the Slovak society, as well as Slovak 
leadership and government, have been inactive and unresponsive. In 1994 the 
situation seemed to improve, which caused the monitoring agencies to report 
that “Hungarians participated successfully [at] all levels in the political, eco- 
nomic and social life of the country, although none rose to government minis- 
terial posts.”’4° 

For observers focused on further developments of political pluralism in the 
countries of former Soviet dominance, the treatment of former communists 
and particularly communist collaborators gave rise to some concerns. On 
October 4, 1991, the Czechoslovak parliament adopted a law providing for a 
“sweeping purge from government of former communist party top officials 
and secret service agents.”’*!° Basically, the law requires citizens seeking highly 
placed jobs to provide evidence that they did not collaborate with the secret 
police;*!! the law then bars such collaborators and other categories of people 
from holding public office for at least five years. This was the first lustration 
law passed in postcommunist Eastern Europe,*!? and it was met with much 
criticism, both locally and abroad.*!? Although Havel’s government initially 
supported and helped draft the law, the text finally enacted was harsher than 
his proposed version.*!4 

Basically this “purge” law applies to two groups. The first, which consists 
of “agents, informers and owners of conspiratorial apartments,” is guilty un- 
der the law merely by the fact that their names are in the files at the ministry 
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of internal affairs, and individuals in this group cannot appeal the find- 
ing of guilt. The second group—“conscious collaborators”—includes those 
who initially refused to cooperate with the former state security agency but 
whose names remained in the register; individuals among this group can seek 
redress.4!° 

In February 1992, when an independent appeals commission was estab- 
lished, it soon discovered a third group, referred to as “Category C.” These 
people were listed in the files of the former state security agency, but only 
because at some point they had been called in for questioning. By October 
1992, only fifteen of the 70,000 people so listed were deemed “conscious 
collaborators.” And in November 1992 the constitutional court ordered that 
while Category C should be eliminated, the rest of the law should still apply.*"® 

On July 9, 1993, a decommunization law was passed by the Czech parlia- 
ment. Basically, the law denounced communism “as of 1948.” If the law were 
applied retroactively, Czech authorities would have a chance to pick out those 
communists accountable for ordering and conducting crimes.*!” In Slovakia 
the purge law remains in effect and reportedly has been arbitrarily applied. 
Although in 1992 the Slovak government declared that it would revoke the 
purge law, opinion polls indicated that more than 50 percent of Slovaks 
wanted it retained.*!8 

With a dual understanding of the social abomination of communist hu- 
man rights practices in both republics, some concern is reasonable that the 
“purge” laws may be used to block neocommunist and other leftist groups 
from the political “free competition” guaranteed by both constitutions.*!? 

Of other problems dependent on the protection of human rights, freedom 
of speech and freedom of the press generated some concern. In the Czech 
Republic in 1992, one could speak out and criticize government and public 
figures. The Slovak constitutional court, citing earlier decisions as a prece- 
dent, declined to review legal bases for the challenge to the lustration law that 
was filed in May 1994.4?° 

Newspapers could represent political parties or remain independent, and 
the print media faced no censorship or even fear of governmental intervention. 

In Slovakia, however, concern has been shown that government is attempt- 
ing to infringe on constitutional guarantees of press freedcm. For example, 
the government refused to privatize Danubiaprint, which is a state-owned 
manufacturer of newsprint. Further, Prime Minister Meciar’s request for 
“ethical self-regulation” was viewed as a call for self-censorship, and news- 
papers that printed articles critical of Meciar or the ruling party, Movement 
for a Democratic Slovakia (HZDS), were censured by the minister of culture 
and his deputy for media affairs. Finally, in the fall of 1992, Meciar called for 
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the establishment of “journalist senates,’ or extraconstitutional bodies, for 
expediting hearings of journalists accused of defaming public officials. Also at 
this time, cabinet-level government officials began to warn journalists that 
punishment would be imposed for “not telling the truth about Slovakia.” Both 
occurrences created tension in Slovakia and concern over the future of press 
freedom.*?! For the most part, it is evident that the Slovak government has 
attempted to guarantee positive reporting on public leaders and officials by 
maintaining state ownership of the broadcast media and much of the print 
media. During the next two years the situation did not change substantially, 
and in 1994 numerous newspapers published freely. Still, Meciar’s MLDS 
party kept calling for government regulation and suppression of the press.*?2 

Through 1992 in the CSFR, television broadcasting facilities were still state- 
owned, while the granting of licenses to private television stations was delayed 
until after the CSFR’s breakup. In both the Czech Republic and Slovakia the 
parliaments created television boards, which, because board members were 
appointed by government, inspired much debate as to their independence. In 
September 1992 the Slovak parliament adopted legislation that would convert 
the television council into an independent, nonpoliticized entity.*7? However, 
many were concerned that the law, which gave parliament the power to elect 
members to the council as well as the television director, would give the 
government power over Slovak television.*?4 

Thus, the divorce of the Czechs and Slovaks was not as “velvet” as pro- 
claimed by mass media in both nations. One can observe that the decision to 
split up was made by political leaders and confirmed by representative federal 
bodies virtually paralyzed by growing controversies between the two nations. 
The decision was made without any appeal to the mechanisms of direct de- 
mocracy, and the divorce left both countries politically and economically 
vulnerable as well as having severe implications for human rights policy. De- 
spite governmental assurances in both republics that fundamental constitu- 
tional freedoms would be protected, the situation of minority communities 
has been difficult, and protection of their rights, particularly in Slovakia, 
insufficient. With respect to the policy of Meciar’s government, the CSCE 
report concluded that “democracy and minority rights will stand or fall to- 
gether. Infringements on the rights of minorities inevitably impact negatively 
on society as a whole, and government policies that limit academic freedom, 
unduly restrict the media, or slow the process of privatization are likely to 
disproportionately burden minorities.”42> Both republics’ governments claim 
that irregularities in human rights protection have been intensified by the 
economic hardships facing all East-Central European countries, and despite 
economic, political, and cultural problems, the authorities are committed to 
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improve their countries’ records in fulfilling human rights obligations. How 
successful these efforts will be remains to be seen. 


HUNGARY 


Amending the Constitution Of all Central European countries, Hungary 
seems to be the least determined to adopt a brand-new constitution. The 
current political structure in Hungary was formulated by the 1949 constitu- 
tion, which was heavily amended in 1989, contains a broad range of human 
rights protections, and provides for a democratically elected parliament, a 
parliamentarily elected president, and an independent judiciary.*7© The 1989 
amendments confirmed the temporary character of the constitution, but fur- 
ther constitutional development was slow and at this writing the chances for 
speedy adoption of a brand-new Hungarian basic law seem to be slim. 

The amendments introduced at the end of the 1980s and the opening of the 
1990s to the Constitutional Act XX of 1949 were the first thorough constitu- 
tional transformations within the Soviet bloc.*?” According to the newer con- 
stitutional text, Hungary changed its official name from the Hungarian Peo- 
ple’s Republic to the Republic of Hungary. It no longer described itself a 
socialist state in which all power belonged to the working people and their 
leading force, the Marxist-Leninist party. Instead, the republic was described 
as “a constitutional state implementing a multi-party system, parliamentary 
democracy and social market economy.’48 

Constitutional amendments emphasize that the Republic of Hungary 
draws from achievements of Western-type democracy and from traditions of 
democratic socialism. Except for the introductory statement, the word “so- 
cialism” was carefully deleted from the entire constitutional text. Typical 
statements of socialist constitutions on “the process of building of social- 
ism,’4?? “elimination of the exploiting classes,’47° and “the dependence of the 
rights of citizens on the interests of socialist society”*?! were omitted. 

The constitution no longer guarantees a privileged status to “all forms 
of social ownership.”43? Amendments declare that “the economy of Hun- 
gary is a market economy,” and they give equal rights and protections to 
both public and private ownership.*3 The newer text recognizes and guaran- 
tees, within constitutional limits, the expropriation of property, but only for 
reasons of public interest; the right to free competition; and the right of 
inheritance.*34 

Constitutional amendments did not change the form of the state, which is 
still described as a parliamentary democracy with parliament as “a supreme 
organ of state power and popular representation.” Parliament still has powers 
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to elect the highest executive and judicial officials of the state, such as the 
council of ministers, the constitutional court, the commissioners of citizens’ 
rights, the presidents of the state audit office, the national bank, the supreme 
court, and the chief public prosecutor. Parliament’s term, however, was short- 
ened from five years to four, and its rights to declare a state of war and to 
pronounce states of exigency and emergency were reserved to the decision of 
a qualified, two-thirds majority.*?> In addition, the amendments imposed new 
checks on the power of parliament through the elimination of the collegiate 
head of state, the presidium of the Hungarian People’s Republic, and creation 
of the separate office of president of the republic. The amendments also 
introduced elements of direct or plebiscitary democracy by adding provisions 
on a national referendum.*** After numerous attempts to stipulate that the 
president be elected directly by the Hungarian people, the current act declares 
that he be elected for five years by parliament, with only one chance for 
reelection. Nomination for the post requires valid support from at least fifty 
members of parliament, with each member having the right to support only 
one candidate.*?” The election can take place in several rounds. In the first two 
rounds the president can be elected only by a qualified majority of two-thirds. 
In the third round, where only two candidates remain, a plurality suffices for 
election. The president cannot be recalled by parliament, but all measures 
taken by him are required to be countersigned by one of the ministers, who are 
elected and dismissed by parliament. The president has no fully independent 
power. He is a senior statesman who is an intermediary between parliament 
and the prime minister. After consultation with the prime minister, the presi- 
dent appoints ministers. However, final approval of the governmental pro- 
gram and the election of the prime minister are vested in a simple majority of 
parliament.** Able to appoint and dismiss only parliamentary undersecre- 
taries, vice presidents of the national banks, and university professors, the 
president represents the Hungarian state and is commander-in-chief of the 
armed forces.*3? He can be impeached on the motion of one-fifth of all parlia- 
ment members, supported by a vote of two-thirds of parliament’s members; 
impeachment also must be considered by the constitutional court. 

The president has no constitutional right to veto legislative acts. He can, 
however, ask parliament to reconsider an act and eventually submit it for legal 
review to the constitutional court. If the court does not declare the act uncon- 
stitutional, the president must sign it within five days. The president, after 
consulting the prime minister, the speaker of parliament, and the heads of 
parliamentary party factions, may dissolve parliament if it withdraws its con- 
fidence from the council of ministers at least four times within twelve months 
or is unable to appoint that council. The provision allowing the president to 
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dismiss parliament only twice during his tenure was dropped by more recent 
constitutional amendments. 

Another remarkable change is the introduction of a new constitutional 
court, elected by two-thirds of parliament and vested with the right to annul 
laws declared unconstitutional. This court has jurisdiction over an excep- 
tionally broad range of issues, and standing before the court was generously 
granted to a diversity of applicants. Art. 32/A/3 states that “the proceedings 
of the Constitutional Court in cases determined by Law may be initiated by 
anyone.” Herman Schwartz commented: “In Hungary, anyone can challenge 
legal rules and other legal means of state guidance,’ as well as human rights 
violations. No standing restrictions therefore hinder any legal rule that has 
become effective, thereby allowing challenges to all existing as well as to all 
newly enacted legislation. But in cases of preliminary examination of bills, 
parliamentary acts enacted but not yet implemented, standing orders of par- 
liament, or international treaties, standing is given only to the president, par- 
liament, a standing parliamentary committee, larger groups of deputies (more 
than fifty), and apparently to the collective government, not just to a single 
minister. Also, conflicts of jurisdiction can be raised only by the parties in- 
volved. Parliament, however, can extend standing to those not already in- 
cluded in the various categories.*4° 

The court’s initial membership of fifteen was reduced to eleven by act 74 of 
1994, which modified art. 32 of the constitution. Commentators observed 
that “by this self-denying amendment, the governing coalition forfeited an 
opportunity to fill four of six seats presently vacant on the Court.”44! 

Also, despite the important development of constitutional review in Hun- 
gary, the requirement of a court’s unpolitical character is, at a minimum, 
unusual and unrealistic. The provision that no court members should belong 
to political parties is expected to be reconsidered; the rationale for this re- 
quirement also probably will be disputed in a forum beyond the courts.*4? 

Major constitutional changes were introduced into chapter XII on funda- 
mental rights and duties. Economic rights that for propaganda value were 
inserted in all Stalinist constitutions gave way to the declaration of human 
rights and dignity and to the criminal due process rights of citizens that were 
omitted by socialist documents. The Hungarian constitution now guarantees 
due process rights against unlawful prosecution, the right to liberty and per- 
sonal safety, the right to compensation for victims of unlawful arrest and 
detention, the presumption of innocence, the right to a competent defense, 
and the observance of the principle mudlum crimen sine lege, which means that 
no person should be convicted or punished for an action that, at the time of its 
commission, did not qualify under the law as a criminal offense. The list of 
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civil rights and freedoms is more impressive. It includes the right to freedom 
of thought, conscience, and religion, the free expression of opinions, liberty of 
the press, the right to freely create organizations or communities, and the 
right to strike. The constitution no longer states that the exercise of rights is 
inseparable from citizens’ duties. It does, however, enumerate several basic 
duties in its concluding articles: to defend the country; to contribute, in pro- 
portion to income and property circumstances, to public expenditures; and of 
parents to provide means for the education of minor children. 

In short, the Hungarian constitutional amendments, although requiring 
further refinement, created a solid framework for economic and social re- 
structuring. The reform initiated from within the party was undertaken by 
noncommunist elements and continued without their losing momentum. De- 
spite Hungarian ethnic and social problems, its grass-roots support in politi- 
cal restructuring and the flexibility of its competing political forces gained 
credit for Hungary in the West, which facilitates the country’s progress to- 
ward marketization and privatization. 


Perspectives for the New Constitution Several factors contribute to the political 
stalemate that makes further constitutional reform in Hungary difficult. First 
was an initial crumbling support for the ruling parties. Parliamentary elec- 
tions held in two rounds in March and April of 1990 determined the distribu- 
tion of seats among the main political forces. The winning Hungarian Demo- 
cratic Forum (HDF), with 43 percent of the seats, formed the governing 
coalition, joined by the Independent Smallholders Party (1sP), which gained 
II percent, and the Christian Democratic People’s Party (CDPP), which con- 
trolled 5 percent.*#3 The opposition comprised the Alliance of Free Demo- 
crats (AFD) (23 percent), the Hungarian Socialist Party (HSP) (8.5 percent), 
and the Federation of Young Democrats (Fidesz) (5.4 percent) .*#4 

In this initial phase of reforms the partisan pattern of voting in the Hun- 
garian national assembly left no room for constitutional restructuring. Ac- 
cording to article 24, sections 3 and 5 of the constitution, the amendment or 
adoption of new basic laws requires the vote of two-thirds of the national 
assembly.*4> Hence, without the opposition parties’ support, the coalition 
occupied approximately 60 percent of 386 assembly seats and fell short of the 
majority needed to pass a brand-new constitution.**¢ 

After elections, the right-of-center coalition of HDF, ISP, and CDPP held 
230 parliamentary seats, but the poor showing of the coalition in public opin- 
ion polls, which contributed to internal turmoil among the three parties, 
eroded the HDF’s control of the national assembly. An opinion poll taken in 
mid-December 1992 indicated that if elections were held at that time, voters 
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would favor opposition parties: the Federation of Young Democrats (FYD), 36 
percent; the HSP, 14 percent; and the AFD, I1 percent. The newly formed 
Republican Party would receive 3 percent of the vote, while the parties of the 
ruling coalition would receive these percentages of the vote: HDF, 8 percent; 
ISP, 7 percent; CDPP, 5 percent.**” Moreover, the top candidates ranked as 
most popular were members of opposition parties, Janos Palotas, a former 
HDF member who founded the Republican Party, and Viktor Orban, the 
leader of the FYD faction.**8 

Also, debates within parliament became the subject of much criticism, with 
members accused of arguing endlessly without coming to any definable 
terms. Of the three parties in the coalition, the IsP and HDF have been con- 
tinually at odds, creating an atmosphere of extreme factionalism and exces- 
sive politicalization of all legislative work.*#? Such an atmosphere affected any 
serious attempts at drafting a new constitution. 

Further contributing to the slow progress of constitutional reform was the 
executive’s ineffective cohabitation policy, widely heralded in the beginning of 
its new term. The possibility of cooperation between Prime Minister Jozsef 
Antall, representing HDF, and President Arpad Goncz was heavily tested. 
Antall agreed to the appointment of Goncz because of a deal struck between 
the two parties; HDF members in parliament supported Goncz in return for 
AFD support of various constitutional changes proposed by the HDF.*° Al- 
though Hungary’s backing of a parliamentary system contrasts significantly 
with the attempts of several East-Central European countries, notably Po- 
land, Ukraine, and Belarus, to introduce elements of a presidential system, 
Goncz sought to increase his official prerogatives.*>! Starting with a largely 
ceremonial position with no real power or political responsibility, Goncez, who 
was widely respected, played a significant role as mediator. He frequently 
addressed the country on issues involving national policy, negotiated with 
transportation workers during a strike in October 1990, and used his power to 
send the compensation bill (for former owners of land seized by the commu- 
nists) to the constitutional court for review.*>? 

In the summer of 1992 the disagreement between Antall and Gonez and 
between the HDF and AFD became more acute, and the dispute figuratively 
erupted into open warfare, with Goncz refusing to comply with Antall’s order 
to fire the directors of state-run radio and television.**? The internal struggles 
within the executive continued as a result of reshuffling of the current govern- 
ment, which took place in February 1993, when, at the request of Antall, 
Goncz relieved six ministers.*** Antall admitted that these changes were made 
in part to “improve the coalition government’s overall image.”**> Despite 
Antall’s statements that no more changes in government would take place 
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until the general elections in 1994,*°° the turmoil was effective enough in 
blocking passage of the most important constitutional government initiatives. 

A third cause that discouraged the governing coalition from putting for- 
ward a new draft constitution was the strength of the Hungarian leftist move- 
ment. In the beginning of the 1990s commentators observed a virtual rebirth 
of the Socialist Party. Opinion polls have shown that the Socialists were gain- 
ing increasing respect among the public. Sensing this growing public support, 
the renamed communists seemed less than accepting of further purging of 
their original 1949 constitution, much less the adoption of a new constitution. 
The constitution, amended in 1989 and 1990, still restrained operations of 
parliament by old procedural rules, called standing orders, and provided op- 
portunities for the opposition to obstruct legislation.*>” 

Last, the governing coalition had economic, rather than political priorities, 
on its agenda. The economy of Hungary has been on a downward slope since 
the end of communist rule. At the end of the first quarter in 1991, inflation 
was up 35 percent.*58 By the end of June 1992, joblessness was at 10.1 percent, 
with more than 547,000 registered unemployed.**? The main characteristics 
of the economy at the close of June 1992 were declining production and 
consumption and a budget deficit higher than planned.*©° The consensus on 
the need for foreign investment was overwhelming. And the West, along with 
the IMF and the World Bank, have accommodated Hungary’s requests for 
money. Some 34 percent of Western companies asked to indicate any interest 
in investing in East-Central Europe gave Hungary as their first choice, op- 
posed to 32 percent for Poland and 29 percent for the Czech and Slovak 
Republic.**! Foreign trade between Hungary and the West also rose. As of 
1990, the Soviet Union was the chief trading partner of Hungary, but by 1991 
Hungary-USSR trade had fallen to almost nothing, while trade with the West 
had soared.**? When the coalition came to power, Prime Minister Antall 
maintained that the key to moving forward was to stimulate foreign invest- 
ment and trade.*®? Although Antall began his term intending to effect a trans- 
formation to a market economy, concerns over unemployment and inflation 
slowed the process. For the most part, the Hungarian people were dissatisfied 
with Antall’s performance. While the leaders of many nations held Hungary 
in esteem as the pioneer of reform in Eastern Europe, the general mood of the 
Hungarian population was dissatisfaction and pessimism.*®* Although the 
HDF and Antall had the instituting of further constitutional reform on their 
original agenda, no significant changes to the constitution, with the exception 
of minor revisions in 1991 and 1992, have occurred. The overriding concern 
in Hungary seemed to be inflation and the mounting unemployment rate, at 
the expense of the proposed constitutional reforms. 
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On December 12, 1993, Prime Minister Antall died, and in the second 
round of the new parliamentary elections, held on May 29, 1994, the So- 
cialist Party gained an absolute majority of 209 seats in the 386-seat par- 
liament. Gyula Horn, the party leader, won the position of prime minis- 
ter.4°° The Socialists promptly entered into a coalition with the Alliance of 
Free Democrats and announced the will to reinvigorate works over the new 
constitution. 

The parliamentary partnership quickly passed the new rules of the house 
(September 20, 1994) and two important constitutional amendments, act 74 
reducing the number of justices of the Constitutional Court to eleven, and act 
73, which amended art. 32B of the constitution, eliminating the collective 
character of the ombudsman’s office and allowing a single individual to fulfill 
the position’s responsibilities.*%° 

The progress of constitutional works was not that impressive. First at- 
tempts to establish the committee responsible for drafting a new constitution 
failed in 1994, and the process was further delayed by preparations for presi- 
dential elections in the spring of 1995. Preelection bargaining reopened a 
dispute over presidential prerogatives. In March 14 the opposition Indepen- 
dent Smallholders Party presented a petition with 200,000 signatures calling 
on parliament to hold a referendum which would decide about introduction 
of direct presidential elections and shifting some powers from the government 
to the president. Asked for a recommendation, the Constitutional Court ruled 
that the constitution cannot be amended by referenda and as a result the 
parliament refused to submit the issue of direct presidential elections to the 
national referendum.*® 

In the first round of the elections, held on June 19, 1995, Arpad Goncz was 
reelected president by two-thirds of parliament. Almost simultaneously, two 
days earlier, parliament finally established a constitutional committee. As a 
result of a compromise with the opposition, however, the constitution was 
again amended. Act 64 of 1995 provides that resolutions of parliament and 
the adoption of rules for constitution-making require four-fifths of parlia- 
ment’s members. That the compromise recognizes a significant role for the 
opposition in drafting the new act, however, makes the process even more 
complicated. “Resolution No. 62/1995 (VI.17) amends the standing orders 
that govern the operations and term of the Constitutional Committee. The 
term of the committee shall expire upon the ratification of the new Constitu- 
tion or when the mandate of the sitting parliament, elected in 1994, expires. If 
a new constitution is not drafted during the term of the present parliament, 
the process of constitution making must begin again. The amendment also 
requires that each parliamentary faction have an equal number of MPs on the 
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Committee, that party delegations have an equal vote, and that each Commit- 
tee decision receive at least five votes. / . . . / The resolution calls for the 
Committee to make an effort to introduce to the House the principles of the 
new Constitution by December 31.”4° 


The Constitution in Operation Although Hungary seems to have fewer prob- 
lems with human rights violations than other Central and East European 
countries, it nonetheless shares with them a major concern about ethnic mi- 
nority rights. Because a number of large minority groups abroad**® are often 
subject to discrimination and human rights violations, Hungary has tried to 
grant better protection to its own ethnic minorities. For instance, in Septem- 
ber 1990 the government created an office for national and ethnic minorities 
and set up a minority roundtable that consists of representatives from each 
of the ethnic minority groups negotiating with the government about legisla- 
tion affecting minorities.4? In November 1992, Hungary also ratified the 
European Human Rights Convention and accepted the jurisdiction of the 
European Human Rights Committee and of the European Human Rights 
Court.*©? Hungary is also a signatory to the European Charter of Regional 
and Minority Languages and signed with Russia the Hungarian-Russian 
Declaration on Minority Rights.*7° 

The Hungarian constitution provides for protection of ethnic minorities in 
several sections. First, a general clause protects virtually everyone in Hungary 
from discrimination.*7! Second, an entire article in the constitution, directed 
toward ethnic and national minorities, states that they “shall be constituent 
factors of the state,” shall participate in public life, have the right to foster their 
culture, conduct education in their native languages, establish local and na- 
tional self-governments, and be represented in the central organs of the 
state.*7* Moreover, parliament has passed implementing legislation that per- 
tains to national and ethnic minority rights. The law, which prohibits all forms 
of discrimination against minorities, was passed by a vote of 304 to 3.47 It 
defines national and ethnic minorities as “all ethnic groups which have lived in 
the Republic of Hungary for at least a century and who are Hungarian cit- 
izens and have their own language, culture, and traditions,’*”4 and it gives 
minorities the right to set up local and national authorities; it also provides for 
an ombudsman, to be elected by parliament, who will “control and promote 
the enforcement of [minority] rights.”47> In December 1994, Hungary held its 
first local elections for minority self-government in the course of which more 
than six hundred minority local bodies were elected.*”° 

Despite these theoretical protections, foreign and local observers from 
various human rights groups stated that, in practice, minorities continue to 
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face prejudice and discrimination, which has been manifest in many forms, 
including harassment and violent attacks.4”’ Such mistreatment mostly ef- 
fected Gypsies, the largest minority group in Hungary, and Jews, the fourth- 
largest.*”® The press continually reports stories detailing police abuse against 
the Gypsy community, but no investigation followed. Moreover, as was the 
case of Romania, stereotypes are harmful to the Gypsies, who are perceived 
and therefore treated, as untrustworthy and socially dangerous.*”? While 
the government criticizes both violent attacks on Gypsies and discrimination 
against the Gypsy population, it has not sought to actively prosecute per- 
petrators. Skinheads who harassed or attacked Gypsies, usually were only 
charged with the crimes of hooliganism or assault with intent to do serious 
bodily harm.*®° 

The U.S. State Department delegation visiting Hungary also noted nu- 
merous anti-Semitic attacks, and the Helsinki Commission confirmed that 
although “the government has consistently condemned anti-Semitic activities 
and has taken measures to protect and affirm the status of Hungary’s Jewish 
community,” anti-Semitism is of special concern in Hungary.**! While the 
government does not condone anti-Semitic expression, prominent members 
of the HDF through their publications have incited anti-Semitic opinion. The 
most publicized example was a highly controversial paper written by Istvan 
Csurka, former vice president of the HDF, in which blatant antidemocratic 
and anti-Semitic language was used. In another publication an HDF member 
of parliament and the party presidium proclaimed that “former Communists, 
liberals and Jews,” had “seized power” in Hungary.*®? 

As far as political rights and social freedoms are concerned, the commenta- 
tors noted no major violations or irregularities. The right to form organiza- 
tions and assemble peacefully is provided for in the constitution,**? and, in 
practice, it is basically unrestricted.**4 Furthermore, permits generally are not 
required to assemble in public unless the assembly is near military installa- 
tions, embassies, or key government buildings. Although the police may on 
occasion revoke permits, no police abuse of this power was reported. 

The constitution provides for freedom of movement within Hungary and 
freedom to leave Hungary to all persons lawfully in the country.**> Citizens 
cannot be expelled and have the right to return from abroad at any time.**° 
They can freely emigrate, unless they have substantial court-assessed debts or 
knowledge of state secrets. These liberal constitutional provisions exposed the 
Hungarian government to several problems, mostly caused by the influx of 
refugees from the former Yugoslavia. The government estimated that approx- 
imately 50,000 to 60,000 refugees were being provided with food and housing 
assistance. Trying to reduce the number of refugees, Hungary grants refugee 
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status only to European nationals. Because of this policy, the government has 
been faulted by human rights groups for detaining illegal aliens in “unaccept- 
able conditions for excessively lengthy periods” at a detention center in Ker- 
epestarcsa.*8” Delegations of the UN High Commissioner for Refugees reg- 
ularly visit the center and have asserted that few of the illegal aliens can be 
classified as refugees*** and that conditions at the camps are acceptable.*®° 

With regard to freedom of speech, an ongoing battle is taking place on how 
much control the government should exercise. The struggle for media free- 
dom reached its climax in 1992 after the prime minister’s attempts to have 
national ratio and television presidents ousted for mismanagement. In short, 
the parliamentary opposition, composed of liberals and socialists, supported 
autonomy for the media, while the parties in the governing coalition sup- 
ported a supervisory board that would keep partisans out of the media. In 
1994 One private national ratio station existed; the government also had a 
minority share in another. There were no private television stations, while the 
conflict over the print media’s independence seemed to be slightly calmer.*° 

Freedom of religion is generally unrestricted in Hungary. Church and state 
are separate according to the constitution.*?! Although Roman Catholicism is 
practiced by approximately 65 percent of Hungarians, other religions are 
formally able to practice their faith freely. Stull, observers noted some attempts 
to give special benefits to traditional and well-established religious groups. In 
July 1993, a petition was signed by 63,414 Hungarians protesting proposed 
amendments to the 1990 church law, which provided that legal church status 
be revoked for any religious group “if it had not operated in Hungary for at 
least 100 years or if it did not have a certified membership of 10,000.”’49? 

The majority of reports from Hungary confirm that its government gener- 
ally operated within the limits imposed by a freely elected legislative assembly. 
It respected the principles of a parliamentary democracy, struggled to facili- 
tate the country’s transition from a centrally controlled economy to a market 
economy, and, despite some irregularities, generally created the conditions 
in which fundamental constitutional human rights and civil liberties are re- 
spected in practice. 


Why Are the Firsts the Lasts? 


The anticommunist revolt of 1989 destroyed the “magic” of Marxist-Leninist 
clichés such as “justice for all,” “collective mentality,’ and “perfect equal- 
ity.’493 The revolt compromised once sacred and apparently all-explaining 
keystones of Marxism—“the rules of dialectics,” “the concept of class war,” 
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and “the withering away of state and law.” Societies proved to be pluralistic 
rather than dichotomous. Social conflicts did not explain themselves through 
a simplistic concept of two-class clashes. The whole thesis of the withering 
away of state and law found itself in a trap. Stalin proclaimed that the dictator- 
ship of the proletariat abolished classes. Thus, if law and state were nothing 
but instruments of class domination, they could exist only in societies split 
into opposite classes. Class law without classes was self-contradictory, and no 
“dialectic decorative rhetoric” could overcome the paradox of the concept’s 
existence in the socialist classless society.4%4 

Among all of these window-dressing ideas, which for decades served as a 
sort of ideological facade or social cement rather than as the real creed of 
communism, a dominant thought proved to be more time-resistant than oth- 
ers. This was a Hegelian idea that “it is not consciousness that determines life, 
but life that determines consciousness.”*?> Transformed into the main thesis 
of Marxist-Leninist historical materialism, this idea proclaimed that the con- 
ditions of life, the economic basis of society, and the means of production 
determine human consciousness, ideas, and even politics. Ideas, views, and 
convictions have consequences, but they are simply sums in the total determi- 
nants of life. The economic basis of society is the primary engine of the 
evolution of human civilization. In Marx’s view, if the social superstructure of 
moral, legal, religious, and political ideas does not keep up with the develop- 
ment of economic infrastructure, it has to be changed by class war or revolu- 
tion. 

Ironically, communism did not prove exempt from this thesis. All moral, 
ideological, and social deficiencies of communism notwithstanding, the sys- 
tem’s crisis was sealed by its irreversible economic failures. Similarly, the fate 
of the new democracies seems linked to the successes of their large-scale 
economic experiments. As Maria N. Todorova wrote, “for all the euphoria 
over democratization, intellectuals’ revolution, and the rest, economic prob- 
lems have dominated the public discourse throughout.”4° 

The new experiments of East-Central European countries with demo- 
cratic mechanisms perfectly illustrate this thesis. The people’s sentiments in 
East-Central Europe for their communist past seem to be determined by the 
signs of a quick economic recovery or the symptoms of further economic 
stagnation. The graver the economic hardships in the new democracies, the 
stronger the popular yearning for a return to the elusive state protectionism of 
the communist era. Thus, the chance of the communist reformers returning 
to power may be increasing. 

Although some nostalgia for communist stability is common to all new 
democracies, economic, cultural, and ethnic factors all had a different impact 
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on the reform process in these countries. The longing for the communist 
“equality in misery” is rooted in misinformation or lack of knowledge about 
life in the West. For decades, communist propaganda tried to ridicule Western 
moral and social values; it presented the new generation of people in East- 
Central Europe with pictures of rotten societies living in capitalist- and mafia- 
ruled urban jungles. The widened exposure to Western political, legal, and 
social culture that resulted from glasnost and perestroika verified the myth of 
“a rotten and greedy West” and contributed to a contrasting, but equally false, 
image of the West as a paradise. People in the new democracies never compre- 
hended that being elevated to a higher standard of living does not automat- 
ically guarantee happiness for all. Newly introduced market mechanisms re- 
vealed step-by-step that those at the bottom of the social structure are still 
frustrated, even if their conditions of life improved significantly. They might 
be better off than they were in communist times, but they are unequal within 
a different kind of society. Communism left them longing for a better life, but 
it also left them with the myth that equality is a conditio sine qua non of 
happiness. 

Paradoxically, it is difficult to understand that a happy world in which all 
people would be equal and wealthy is utopian—utopian not because wealth 
cannot be distributed equally, but because a distributive justice deprives indi- 
viduals of the satisfaction that stems from the possibility of improving their 
life conditions at the cost of others. Wealth is always relative, and the wealth of 
the equal quickly ceases to be wealth at all. 

Communism elevated the concept of a world of happy and equally wealthy 
people to sacrosanct dogma. The theory and practice of Marxism-Leninism, 
however, varied substantially. Instead of delivering the promised paradise, 
communism suppressed economic vitality and spontaneity, protected its own 
inability to be cured, and locked people in a vicious circle of equality in misery. 
Still, for those suffering the most severe hardships of market transformation, 
communistic equality and unhappiness of the many seems better than cap- 
italistic unhappiness and inequality of the few. Communist helplessness ap- 
pears less painful than a capitalist combination of hell and heaven. 

Purging the political culture of the societies of East-Central Europe of 
postsocialist myths requires much time and effort. More economically ad- 
vanced countries such as Hungary and less socially, ethnically, and religiously 
fragmented countries such as Poland seemed more immune to promises of 
“postcommunist communism” than less-developed countries with weaker 
democratic and liberal traditions such as Albania, Bulgaria, and Romania. It 
proved true, but only for a while. 

Resistance to a communist comeback did not automatically entail eco- 
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nomic and political success. Paradoxically, the communist governments that 
retained power sometimes were more efficient in terms of speedier consti- 
tutional transformation. Although the constitutional changes were not pro- 
found enough and the new constitutions still bear communist stigmas, the 
constitution-drafting process could be quickly completed by the former com- 
munists desperately trying to build a reputation as reformists and by the 
communist-controlled parliaments. 

The countries that started their peaceful process of retreat from commu- 
nism early, such as Poland, Hungary and Czechoslovakia, overestimated the 
strength of democratic forces and the maturity of their societies’ political 
culture. It became apparent that the democratization of political life might 
open a Pandora’s box of evils. Factional struggles of deeply pluralized legisla- 
tive bodies were counterproductive and delayed legislative processes. Depu- 
ties learned how to speak openly and criticize each other faster than they 
learned to respect opponents’ arguments. The more velvet the first stage of 
the transition, the more compromises were made. This process further pro- 
tracted the advancement of democratic reform. On the other hand, the pro- 
cess of constitution-making in the countries still controlled by former com- 
munists strengthened the tendency of the drafters of the new basic laws to 
draw from the socialist legacy. Further, it affected the coherence of the new 
constitutions and was frequently highly dysfunctional for developing market 
mechanisms. For the time being, it looked as if the countries in the avant- 
garde of democratic transformations such as Poland, Hungary, or Czechoslo- 
vakia would be slower but more consistent in their efforts to adopt mature 
constitutions that were purged of a socialist legacy and of a well-tested du- 
rability. It seemed likely that the last might still be the first. 

The communist electoral victory in Poland and the likelihood of a similar 
development of events in Hungary affected the clarity of this conclusion. The 
communist takeover in East-Central Europe may mean that the first will be 
the last with respect to both the speed of constitutional reform and the process 
of purging their legal systems of relics of the socialist past. 


J 
THE FABRIC OF THE 
NEW CONSTITUTIONS 
Overview of a Model 


This study’s main goal is to report on the constitutional process in the new 
European democracies from a comparative perspective. This entails an at- 
tempt to discover similarities and differences in the processes of constitutional 
works, with a special emphasis on examining common fundamental features 
of the new constitutional drafts. 

Clearly, the countries subject to examination have shared some distinctive 
key elements that characterized the socialist system, such as one-party rule, 
socialist ownership of productive resources in the form of state property, 
income redistribution controlled by the government, and central planning. 
They also shared the system of “democratic centralism,” which aimed to 
combine a centralized decision-making process with dependence on the cre- 
ative activity and initiative of local managers. Among these features one could 
easily discover the common core of the socialist constitutions. 

The preceding chapters have tried to identify some economic, social, and 
political problems shared by the new democracies in their first postsocialist 
years. The question remains to what extent these problems reflect on forma- 
tion of the common core of the new constitutions. To what extent will this core 
absorb the basic principles of Western constitutionalism? Is there any new 
constitutional model surfacing in this region? To respond to these questions, 
several issues were selected. Although the final evaluation of postsocialist 
basic laws must be postponed until more East-European constitutions are 
formally adopted, the process of constitutional drafting is so advanced that 
some tendencies already can be identified and some observations made. 


The Structure of the New Constitutions 


The fabric of most constitutions consists of many essential components: a 
preamble; general principles of state organization; fundamental rights and 
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freedoms; a system of state governance including sections on central and local 
government, sections on judicial structures and judicial control of the consti- 
tutionality of laws; concluding provisions on amending the constitutions; a 
section on emergency measures; and some miscellaneous or transitional pro- 
visions. A check of some twenty national constitutions adopted over the past 
ten years turns up many components listed above.” For example, the majority 
of constitutions under review contain preambles and a section on local gov- 
ernment and judicial review, but virtually every constitution includes sections 
on general principles of state organization, fundamental rights, central gov- | 
ernment, the judiciary, and procedures for amendments.? 

From this perspective, the new East-Central European constitutions and 
constitutional drafts reveal no glaring abnormalities. Most new constitutions 
and constitutional drafts are of moderate length—1I50 to 170 articles.4 Some 
longer drafts, such as a Ukrainian one, have been criticized for being too 
detailed, while some others, such as the Russian constitution of 1993, have 
been faulted for being too concise, vague, and complicated for readers un- 
trained in constitutional interpretation.* The consensus among constitutional 
experts seems to be that constitutions should be short and leave more detailed 
regulations for implementing constitutional legislation. Americans especially 
take pride that their constitution has just seven articles and has survived more 
than two hundred years. However, as Herman Schwartz observed, “Our 
Constitution consists of the 1789 document, the Bill of Rights, seventeen 
other amendments, and nearly 500 volumes of the U.S. Reports. It is impossi- 
ble to know the contents of our constitutional law just by reading the Consti- 
tution without studying those cases. Developing that body of law, the body 
that really establishes our constitutional structure, took 200 years.”® Schwartz 
concludes that the Central and Eastern Europeans lack two hundred years of 
constitutional experience, nor do they have an American type of judicial 
system; therefore, they need more detailed constitutions.’ 

Only the first part of this argument is convincing. To present the U.S. 
Constitution as merely a seven-article charter is misleading. First, several 
articles of the U.S. Constitution break down into lengthy, detailed sections. 
Second, the Constitution cannot be discussed as a complete act without the 
amendments. On the other hand, when the U.S. basic law was adopted, no- 
body could predict the impressive activism of the American courts nor could 
they predict the subsequent growth of a body of constitutional law. The 
drafters in East-Central Europe are in a similar situation. What they need is an 
understanding that the flexibility and completeness of a constitution, and not 
its length, is crucial. To outlast other laws, constitutions need to be both 
constant and elastic. As William FE Fox wrote about drafting the U.S. Consti- 
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tution, “the framers recognized that drafting a truly living document required 
that some flexibility be built into the document to permit it to accommodate 
changes in political, social, and economic conditions.”® To fulfill its goals, 
then, and to create a firm framework for political, legal, economic, and social 
stability, a constitution needs to include enough detail. The deliberate use of 
ambiguous language does not necessarily result in an overall vagueness that 
would make the constitution incomprehensible to the general public. Sim- 
ilarly, leaving too many implementing regulations might deprive the main 
body of constitutional law of its superior character and result in the constitu- 
tion being superseded by inferior law. The final product is always a sum of 
many, sometimes colliding, elements such as the political and legal culture of 
the society, its constitutional experience, the activity of the judiciary, or the 
system of judicial enforcement of constitutional rights. These factors must be 
analyzed by the drafters themselves. Only the drafters can decide whether a 
complete and flexible constitution has to be long or short. 

Given these general comments, some further observations should be made. 
While the communist constitutions usually contained extremely lengthy pre- 
ambles stressing the history and goals of socialism and providing many anti- 
imperialist references,? the preambles of the new East-Central European 
constitutions are short or omitted altogether. Without exception, every consti- 
tution includes general principles and a section on fundamental rights and 
freedoms. The list of rights usually breaks down into sections or chapters 
dealing with political, social, and economic rights as well as a section describ- 
ing the duties of citizens. Some constitutional acts, such as the Ukrainian, 
Lithuanian, and Azerbaijan, contain special chapters on civic society, which 
usually cover state regulation of societal relationships with a focus on owner- 
ship rights. Several countries—Slovakia, Romania, Belarus, Bulgaria, and 
Estonia—have separate sections on economy, finance, and state budget. 

Sections on the horizontal and vertical distribution of powers between 
central and local government and legislative, executive, and judicial bodies can 
be found in all constitutions. Some of the drafts—the Ukrainian, for example— 
contain a separate chapter on the country’s territorial structure and a section 
on the electoral system and referendums. Following the Soviet model, the 
Lithuanian and Estonian constitutions retained chapters on foreign policy, 
and Ukraine, Lithuania, Hungary, and Albania included chapters on national 
defense. 

Judicial control of the constitutionality of law, traditionally discredited by 
the Stalinist constitutions, is now also a standard element of the reviewed 
constitutions. Most of the constitutions and drafts, with the exception of the 
Slovak and Estonian constitutions, contain separate chapters on constitutional 
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courts or constitutional councils, emphasizing that these bodies are vested 
with special powers and are separate from regular judicial organs. All of the 
constitutions and drafts contain concluding sections that usually cover 
amendment provisions,'! emergency measures, and miscellaneous provisions 
on such things as the coat of arms, the seal, the flag, the anthem, the capital. 


The Description of the State 


Wojciech Sokolewicz, professor of constitutional law at the Institute of Law 
Studies of the Polish Academy of Sciences, wrote: 


Most generally speaking, the changes now in progress in the political systems of 
Eastern Europe consist in transition from autocracy to liberal democracy; from ar- 
bitrariness of the Communist Party-controlled State to unconditional subordination of 
State to the rigors of law; and from a loose system of sources of law, their hierarchy ob- 
scure in practice, to a coherent and strictly hierarchical one, based on a stable founda- 
tion of the national Constitution treated as the basic statute and the supreme law.'? 


The political transformation of the postcommunist world from “autocracy 
to liberal democracy” is best manifested by changes in the constitutional 
descriptions of the new East-Central European states. Socialist rhetoric has 
been carefully wiped out of the new basic laws, which no longer describe their 
countries as “socialist democracies” or “people’s republics.” The typical Sta- 
linist phraseology, vesting power in the working classes as represented by their 
communist parties and emphasizing the working mass’s struggle with “ex- 
ploitation of man by man,” has been replaced by references to popular sover- 
eignty, political independence, and territorial integrity. Virtually without ex- 
ception, the new constitutions and constitutional drafts contain declarations 
that people are the source of power and that in its external aspect the principle 
of sovereignty is manifested by the state’s exclusive competence to control its 
own territory. Besides all these references and the usual explanations of a 
state’s unitary or federal character, several terms or labels, commonly used for 
the description of the postcommunist countries, warrant some attention. '* 

All new constitutions and constitutional drafts describe the state as “demo- 
cratic.” The majority use this term in conjunction with a description of the state 
as “a state of law” (in Poland and Romania), “ajural state” (in Hungary), “aju- 
ridical state” (in Albania), “a state recognizing supremacy of law” (in Azerbai- 
jan), or “alaw-based state” (in Belarus, Bulgaria, Kirghizstan, Russia, and Slo- 
vakia). All these deviations in references to the well-known French concept of 
état de droit or the German Rechtsstaat stem from translational subtleties rather 
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than doctrinal differences; with few exceptions, the drafters tend to emphasize 
the importance of this idea and to provide elaborate explanations of it.!4 

The purpose of the constitutional descriptions of the state as “democratic” 
are (1) to make people as a whole a subject of sovereignty, (2) to state that 
people manifest their will in a variety of ways and that the principle of political 
pluralism is fundamental to an efficiently functioning constitutional govern- 
ment, (3) to express that “government of the people” means the rule of the 
people’s majority and the respect for rights of minorities and individuals, (4) 
to stress that government “by the people” means both representative govern- 
ment and some elements of direct democracy, and (5) to emphasize that 
government “for the people” means the idea of civic society, which subordi- 
nates the state to societal interests. !° 

The forms of the people’s direct participation in state power (through 
referenda or plebiscites) are clearly recognized as important democratic in- 
struments. References to these instruments can be found in all new constitu- 
tions and constitutional drafts, and some of these acts—the draft constitution 
of Belarus, for instance—explain such mechanisms in separate chapters. One 
of the drafts of Kyrghyzstan’s constitution goes even further in that it en- 
visages a model of plebiscitary democracy in which the state is described as “a 
state of people’s self-government” and in which most of the important deci- 
sions, such as adopting the constitution, creating parliament, electing the 
senate and president, dissolving parliament, and removing the president, were 
to take place by means of referenda.!® 

The concept of the legal state, as provided for in the new constitutions, also 
contains several essential elements.!” First, it assumes that the state operates 
within the clear framework of hierarchically arranged legal acts, with basic 
laws recognized as the apex of the legal system. To clarify the scope of this 
framework, some constitutional acts provide an elaborate list of legal acts that 
fall within the meaning of the law.'® Almost all the new constitutional acts 
incorporate international treaties into the scope of the law, some of them (e.g., 
Romania and Hungary) on the basis of parity between domestic and interna- 
tional law, but many of them (Bulgaria, Poland, Slovakia, and Russia) based 
on precedence taken by international treaties over municipal laws.!° 

Second, the idea of the state of law means the legality or submission of the 
state to the law. It stems from the hierarchic character of state organs and 
the principle that every governmental organ acts within the basis of law. The 
difference between the state and citizens is that the state and its organs may do 
only those things allowed by law, while citizens may do everything not forbid- 
den by law.7° 

Third, the state of law provides for constitutional guarantees of the law’s 
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observance. The most important of them is the concept of limited govern- 
ment as embodied by the division of powers and checks and balances. The 
constitutional state of law also provides an extended protection for human 
rights in the form of judicial review of the legality of administrative actions 
and of the constitutionality of statutes, international agreements, and execu- 
tive orders. Almost without exception, these principles can be found in the 
new constitutional drafts.?! As far as the economic and social policy is con- 
cerned, most constitutional acts present the new democracies as “market- 
oriented,” with the market system described as a “social one.” “Social” means 
persistent widespread support for a large role played by the state in the rela- 
tively egalitarian distribution of wealth. The constitutions of Bulgaria and 
Romania and the draft constitutions of the Russian Federation, Belarus, and 
Ukraine clearly use the term “a social state”; the draft constitutions of Po- 
land?? and Albania refer to a state of “social justice”; the constitution of 
Slovakia describes the Slovakian state as “socially just”; and the constitution 
of Hungary speaks about a “social market economy.” 

The attitude toward market mechanisms is more diversified. Only a few 
countries, such as Hungary, Russia, Romania, and Slovakia, clearly call them- 
selves “market econom[ies].”?3 Most of the new democracies declare more 
cautiously that they are “market-oriented” in their common intention to sup- 
port economic pluralism, meaning “diversified forms of property,” to guaran- 
tee the freedom of entrepreneurship, fair competition, and to carry on an 
antitrust policy.24 Some other new democracies either try to avoid clear con- 
stitutional declarations of their economic policy, or, in fact, they lean toward a 
policy of central planning, limit the scope of activity of private enterprises, 
and restrict private ownership of land and mineral resources.”© With all these 
variations the common tendency to describe a new East-Central European 
state can be capsulized as a democratic, social, law-based republic that recog- 
nizes basic rules of the market as a natural economic environment. 


Distribution of the Powers of Government 


THE ORIGINS OF THE THEORY OF THE DIVISION OF POWER 


In Federalist No. 9, Alexander Hamilton wrote, 


The regular distribution of power into distinct departments; the introduction of legis- 
lative balances and checks; the institution of courts composed of judges holding their 
offices during good behavior; the representation of the people in the legislature by 
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deputies of their own election: these are wholly new discoveries, or have made their 
principal progress towards perfection in modern times. They are means, and powerful 
means, by which the excellencies of republican government may be retained and its 
imperfections lessened or avoided.?® 


In fact, the ideas were not new that governmental checks and balances are 
essential to free institutions and that power must be divided among several 
branches to avoid an arbitrary government. The advantages of the separation 
of powers were recognized by Aristotle and elaborated by Polybius in his 
examination of the well-balanced Roman system of power. John Locke listed 
three powers in the British Commonwealth: legislative, executive, and federa- 
tive; Locke, however, suggested that supreme power lay in the legislative, and 
he did not recognize the judiciary as a separate power. The judiciary was 
enumerated among “powers” by Montesquieu, “the oracle . . . always con- 
sulted and cited on this subject.”?” But Montesquieu, as Mauro Cappelletti 
convincingly argued, despite listing the judiciary among “powers,” believed 
that in fact it is no “power” at all. He wrote that “of the three powers of which 
we have spoken, the judicial is, in a sense, null.”8 

In fact, only to a limited degree did the American Constitution adopt a 
Lockean or Montesquieuean model of government, and in various countries 
the idea of the distribution of powers was applied differently. It was obvious, 
for example, that despite Montesquieu’s references to the English system, the 
powers in the English model were neither equal nor well-separated. In Mon- 
tesquieu’s France, the separation of powers was to impose efficient restraints 
on the executive power and to protect citizens against the absolutism of mon- 
archs. Separation of powers in the United States was conceived as a guaranty 
of liberty, but it also was intended to protect the system established by the 
Constitution against the domination of any single power. As Cappelletti 
states, “To be sure, the strict separation, ‘French style, of the governmental 
powers, whether or not actually ‘Montesquieuian’ in inspiration, was miles 
away from the kind of separation of powers which almost contemporaneously 
was adopted by the American Constitution. Separation of powers in America 
is better described as ‘checks and balances.’ ”?? 

Differing needs dictate that in different systems the principle of the divi- 
sion of powers means different things. The common idea that the powers of 
the government should be limited and its functions diffused is currently im- 
plemented in several basically different ways. In the French model, the princi- 
ple of the division of powers is associated to a large degree with the idea of the 
separation of powers in the sense of the actual separation of organs and their 
functions. Arthur Taylor von Mehren and James Russell Gordley wrote, 
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The leaders of the French Revolution saw the principle [of separation of powers] in 
more abstract and conceptual terms. They began with the concept of sovereignty, 
portions of which were delegated by the nation to each “power.” For the “concrete idea 
of function,” there was thus substituted the “abstract idea of power of a special nature 
that an authority required in order to accomplish its task. Instead of seeing the separa- 
tion of powers as a political technique, the men of the Revolution announced a dogma 
of political theory.” The principle of separation thus came to be viewed in rigid 
and abstract terms. Each power was entirely independent of the others; collaboration 
between powers was forbidden, and theoretically, unnecessary because each had 
been delegated the fragment of the national sovereignty necessary to discharge its 
functions.*° 


With time, traditional French mistrust of the judiciary abated, and the French 
permitted the delegation of some functions from the legislative to the execu- 
tive power. The functional separation became less clear-cut, but the French 
system still remained a symbol of a rigid concept of the distribution of powers. 

The system of checks and balances, traditionally associated with the U.S. 
model, emphasizes the equality of power and not the separation of power. 
Power is distributed among three organs. Each is run by a different team of 
people, whose functions are to some extent blended and often overlapping. 
The president can veto legislative acts, and unless the veto is overridden by a 
two-thirds vote in both houses of Congress, his veto kills a bill. The president’s 
ability to influence legislation stems from his responsibility to report on the 
state of the nation and on his right to call Congress into special session and to 
adjourn the legislature if the two houses cannot agree on a date.*! The Senate 
confirms and rejects presidential nominees, the House controls the budget 
and sets procedures for the administrative agencies, and the courts interpret 
legislation and the Constitution. As enumerated by John Adams, the checks 
and balances are as follows: 


First, the States are balanced against the general government. Second, the House of 
Representatives is balanced against the Senate, and the Senate against the House. 
Third, the executive authority is in some degree balanced against the legislature. 
Fourth, the judiciary is balanced against the legislature, the executive and the State 
governments. Fifth, the Senate is balanced against the president in all appointments to 
office, and in all treaties. Sixth, the people hold in their own hands the balance against 
their own representatives by periodical elections. Seventh, the legislatures of the sev- 
eral States are balanced against Senate by sexennial elections. Eighth, the electors are 
balanced against the people in the choice of President and Vice President. And this, it 
is added, is a complication and refinement of balances which is an invention of our 
own, and peculiar to this country.*” 
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In most parliamentary democracies, organs of powers are not separated, 
powers are not equal, and their functions are blended. The chief executive is a 
member of the legislative body and is elected by the legislature to run the 
executive branch. His cabinet members also sit in the legislature, and they 
simultaneously carry on executive and legislative functions. In this system, the 
division of powers basically means only that none of the powers can accumu- 
late all basic functions—legislative, executive, and judicial—and that the inde- 
pendence of the judiciary is constitutionally guaranteed. Wade and Bradley 
wrote that “in many continental constitutions separation of powers has meant 
an unhampered Executive; in England it means little more than an indepen- 
dent Judiciary.” 33 


THE DIVISION OF POWERS IN THE NEW POSTSOCIALIST 
CONSTITUTIONS 


Socialist constitutionalism traditionally rejected the doctrine of the division of 
powers, claiming that the entire power of governance was vested in the su- 
preme representative bodies—the people’s legislatures. The socialist theorists 
maintained that power in their system was concentrated but that its functions 
were allocated to different government branches. According to Marx, the 
doctrine of the separation of powers is “in principle nothing else than a pro- 
fane industrial division of labor applied to state mechanism for the purpose of 
rationalization and control.”4 

An observer of the development of constitutionalism in East-Central Eu- 
rope must admit that the reluctance to experiment with the idea is still wide- 
spread in several former socialist countries. No unambiguous reference to the 
division of power can be found in the constitutions of Hungary or Slovakia. 
The constitution of Romania and the draft constitution of Albania clearly 
follow the old-fashioned Soviet model and refer to the parliament as “the 
highest representative body of the Rumanian people” or “supreme organ of 
state power”; these constitutions refer to the government only as an organ of 
state administration, which “ensures the implementation of the domestic and 
foreign policy.” The court is not described as a “power” but is referred to as 
“Judicial authority” or an “organ of justice.”> 

The other countries of former Soviet dominance that have already ad- 
vanced their constitutional reforms clearly invoke the principle of the division 
of powers. The constitution of Bulgaria, for example, leaves no doubt as to the 
drafters’ dedication to this most venerated idea of Western constitutionalism; 
the document declares that “the power of the state is divided between a leg- 
islative, an executive, and a judicial branch.” Poland’s Small Constitution 
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clearly divides powers between Seym and senate (organs of legislative power), 
president and council of ministers (organs of executive power), and indepen- 
dent courts (organs of judicial power).*° 

In the group of states that have dropped the traditional socialist idea of 
parliamentary superiority, the American model of checks and balances enjoys 
popularity. The concept is followed extensively in the constitutional drafts of 
most of the republics of the former Soviet Union: Russia, Ukraine, Estonia, 
Kyrghyzstan, and Azerbaijan. These constitutional drafts also frequently em- 
phasize that balance and equilibrium among the executive and legislative 
authorities are highly valued attributes of good government. 

In the vertical distribution of powers between central and local govern- 
ment, the socialist legacy is still perceptible. Each new “team” in all socialist 
countries has repeated that the decentralization of decision-making could 
trigger the recovery of the communist system, but each new reform of the 
local government has been more illusory than real. Given the lack of proper 
information at the top, local managers were better equipped to deal with 
economic, social, and political reality. On the other hand, short of returning to 
a system of market stimulants, the system of central control could be replaced 
only by local workers’ committees coordinating and supervising projects—a 
solution that could endanger party dominance. Economic power, once shifted 
to the working class, would lead to growing political power for the masses. 

In contrast to all declarations about the decentralization of power, the 
traditional socialist system of “dual subordination” of local public administra- 
tion reserved full control over the decision-making process to central govern- 
mental bodies. The local representative organs (councils or soviets) were 
controlled by higher representative bodies, which could abrogate their acts. 
They could be dissolved on the decision of parliament. Similarly, decisions of 
local executive organs were controlled by the higher executive agencies, with 
ministers at the top. This system was left intact by the draft constitution of Al- 
bania and has not been subject to any profound reform in Romania, Bulgaria, 
or some former Soviet republics such as Kyrghyzstan or Kazakhstan, where 
the chief local administrative officers (prefects) are government-appointed 
and represent the central government.*” 

The other new democracies such as Poland, Hungary, Russia, Lithuania, 
Belarus, and Slovakia tend to give more self-government to territorial admin- 
istrative units. Local government is guaranteed some budgetary indepen- 
dence and juridical personality, while the central government reserves the 
right to oversee the legality of the local government’s actions. Inhabitants of 
the territorial units directly elect the representative bodies that have municipal 
duties and functions of public administration. In most cases, local councils or 
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soviets elect local executive officers, but in at least one state (Slovakia) the 
constitution provides that inhabitants of the municipality directly elect the 
municipal mayor.*® Forthcoming constitutional acts will favor a truly decen- 
tralized model of local administration and will shift some portion of power— 
attentively guarded by the central government until recently—to territorial 
units organized on the basis of wide autonomy. 


Bicameralism versus Unicameralism 


Commenting on the classification of constitutions, C. K Strong wrote that “a 
division of modern legislatures into those made up of one House and those 
having two Chambers is not very real because it would put all the important 
states in one category, and all the less important states, as for example, Fin- 
land and Turkey, in the other.”?? Strong was right that classifying political 
systems on the ground of bicameralism or unicameralism was not especially 
fruitful for one simple reason: in the beginning of this century, most states 
seemed to believe that bicameral legislatures were superior to those with only 
one house.*° The rationale for having second chambers of legislative bodies 
was usually fourfold. First, it was argued that in federal countries such as the 
United States, Germany, the Soviet Union, or Switzerland the upper houses 
provide a natural representation of the interests of the separate political en- 
tities of these states. Second, good reasons existed for establishing an upper 
chamber in the states that promoted a policy of regionalism, such as Belgium, 
Spain, or Italy. Third, bicameralism seemed to be well-grounded in the con- 
cept of checks and balances where one chamber was set up to balance the 
power of the other; some experts believed that the upper chamber might 
enhance the stability of the political system, providing the executive with an 
important ally that might help it survive some parliamentary crises.*! Fourth, 
the upper chamber survived in countries with strong traditions of bicameral- 
ism, such as the United Kingdom. Any one of these reasons could be suffi- 
cient to justify the existence of a bicameral system. As McBain and Rogers 
concluded in 1922, “One of the most interesting features of the new constitu- 
tions of Europe is found in the provisions relating to second chambers. Most 
of the legislatures are bicameral. Only Finland, Estonia, and Yugoslavia have 
been bold enough to dispense with the time-honored check of an upper, and 
usually less popular, legislative body.’’4? 

The position of socialist jurisprudence in the dispute over the rationale for 
bicameralism was different. Only the first of the above-mentioned reasons 
seemed to appeal to drafters of communist constitutions. “Whereas the legis- 
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latures of all the unitary states,” wrote Chris Osakwe, “have only one chamber, 
those of the federal states have at least two chambers—the USSR Supreme 
Soviet has two chambers, the Yugoslav Federal Assembly has six chambers, 
and the Czechoslovak National Assembly has two chambers.’’’? In fact, aside 
from these exceptions, socialist lawyers believed that second chambers were 
either antidemocratic or unnecessary,** caused delays in the legislative pro- 
cess, or represented interests of elites, rather than quasi-independent groups. 

The creation of the senate in 1989 in a unitary state such as Poland re- 
sponded to the demand of revolutionary times and was expected to create a 
framework for further pluralization of the political system.*> During the dis- 
putes of the roundtable, sometimes the second chamber was conceived of as 
equivalent to “the chamber of labor” and was expected to represent trade 
unions or self-governmental institutions, as in the Yugoslavian system. Some 
Polish commentators argued, however, for a more democratic electoral sys- 
tem in which one senator would be elected by I million electors and not by the 
artificially created one hundred electoral districts, two from each voivodship. 
Some others argued that the weaker position of the senate, in comparison with 
the Seym, undermined the rationale of this institution. 

The drafting process in other postcommunist democracies revealed no 
clear pattern in selecting either a bicameral or unicameral system. A federal 
country, such as Russia, or a state promoting regionalism, such as Ukraine,*° 
set up bicameral legislative bodies. Unicameral legislatures were favored by 
most unitary states of the former Soviet Union (Azerbaijan, Estonia, Ka- 
zakhstan, Kyrghyzstan,*’ and Lithuania) and some former Soviet European 
satellites (Bulgaria, Hungary, or Slovakia). The Czech Republic decided to 
maintain a bicameral parliament, even after federal Czechoslovakia’s disin- 
tegration. Romania also established an upper house despite reservations of 
Western constitutional experts, who could hardly find a rationale for the sen- 
ate in a unitary state that did not clearly recognize the principle of the division 
of powers. Unicameralism, in short, still prevails in the new postcommunist 
democracies, and it remains to be seen how effective the few bicameral parlia- 
ments set up in the region will be. 


Presidential v. Parliamentary System 


MAJOR POLITICAL SYSTEMS 


It is often claimed that the evolution and application of the division of powers 
doctrine in the political practice of several countries contributed to the emer- 
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gence of the two major political systems of presidential and parliamentary 
government.*® Although with passing time this dichotomy dissipated into 
various mixed models, it is still successfully used in comparative analysis. 

These two major political systems can be distinguished by several funda- 
mental features.*? The presidential system, usually associated with the Ameri- 
can political experience, is characterized by a concentrated model of the ex- 
ecutive. The president is sole executive and the head of state and the head of 
the government. The legislative branch of government is separated from the 
executive and elected independently by the people for a set term of office. The 
cabinet members are appointed by the president and are subject to the confir- 
mation of the legislature, but they do not sit in the legislative branches of the 
government. They can be called on by the legislature to account for their 
actions, but they cannot be simply voted down by the legislature’s expression 
of a lack of confidence. On the other hand, the president may call a special 
session of the legislative assembly or adjourn its meetings, but he cannot 
dissolve the legislature and hold new elections.*° 

In contrast, a typical feature of the parliamentary model is a dual executive 
system, with presidents or monarchs as heads of state playing roles of “senior 
statesmen” or “supreme arbitrators” and prime ministers functioning as po- 
litically accountable chief executive officers. If the head of state is a president, 
typically he is not elected directly by the people but by parliaments or special 
electoral colleges. With parliament’s cooperation, the head of state appoints 
the head of government, who successively appoints the ministry.°! In the 
parliamentary system the two branches of government—legislature and exec- 
utive—are fused. Ministers usually are members of the parliament and are 
politically responsible to the legislature, which can vote them out of office 
without need of a national referendum. In some countries with the parliamen- 
tary system, the head of state, in cooperation with the head of government, 
has the power to dissolve the legislature and call for an election before the end 
of the parliamentary term. Fusing the executive and the legislature, parlia- 
ment is a supreme power over its constituent parts. Douglas V. Verney wrote 
that “the notion of the supremacy of Parliament as a whole over its parts is a 
distinctive characteristic of parliamentary systems. This may seem to be a 
glimpse of the obvious to those accustomed to parliamentary government, but 
it is in fact an important principle, all too often forgotten, that neither of the 
constituent elements of Parliament may completely dominate the other.’’>? 

Of the mixed models, the French presidential-parliamentary system 
seemed to attract significant attention from the drafters of the new constitu- 
tions. Although traditionally France leaned toward a parliamentary democ- 
racy, the constitution of the Fifth Republic incorporated into the system a 
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number of features typical of a presidential model. The French constitution 
retains a dual executive, but the president is directly elected by the people; 
also, the executive’s power has been strengthened and made less dependent on 
parliament. The president’s appointment of the head of the government does 
not require a formal confirmation by parliament, although parliament may 
vote the government out of office. Within some limits imposed on the fre- 
quency of this action, the president may, in cooperation with the prime minis- 
ter and the presidents of the parliamentary chambers, dissolve the legislature 
and call new elections. The president cannot veto acts of parliament, but he 
may ask for reconsideration of bills he opposes. As a minister cannot sit in 
parliament, the lines of division between executive and legislature are less 
blurred than in the parliamentary system. On the other hand, some legislative 
functions may be shifted to the executive, which legislates in these areas by 
decrees. As Dragnich and Rasmussen observed, “the result was a hybrid 
system with elements both of parliamentary and presidential systems.”>? 


BASIC FEATURES OF THE PRESIDENTIAL AND PARLIAMENTARY 
SYSTEMS IN THE POSTSOCIALIST CONSTITUTIONS 


Which of the two major systems of government will prevail in the republics of 
the former socialist bloc? It is still too early to decide but some observations 
deserve notice. Political systems are rarely designed on paper. They either 
evolve around strong, charismatic personalities or result from a significant 
political vacuum created by geopolitical circumstances. This is particularly 
true of systems based on a strong individual leadership, such as a totalitarian, 
authoritarian, or presidential system. 

The French political system absorbed some features of the presidential 
model because of the lengthy predominance of Charles de Gaulle. In Ger- 
many, the personality of the first postwar chancellor, Konrad Adenauer, 
significantly affected the evolution of a chancellor democracy.** Although 
Germany lacks a presidential system, the chancellor’s position contrasts sig- 
nificantly with the position of prime ministers in other parliamentary democ- 
racies. The German basic law makes the chancellor, not the cabinet as a 
whole, responsible to the Bundestag, and the chancellor’s prerogatives have 
been strengthened by several constitutional mechanisms such as the “con- 
structive vote of no confidence” or the “legislative emergency.”*> The Ameri- 
can presidential system has its theoretical roots in the popular theory of the 
separation of powers and is, in a way, a successor to the model of limited 
monarchy.°° Its framework, however, was solidified by the charismatic per- 
sonalities of early presidents such as George Washington, Thomas Jefferson, 
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or James Madison. Another example: in 1917 the Bolsheviks, a small, un- 
popular minority party, seized power and remained in control of a widespread 
empire, thanks to the personality of Vladimir Ilich Lenin and a significant 
power vacuum in Russia. Where everybody criticized the rooted tsarist re- 
gime, but nobody knew how to rule without it, the Bolsheviks as professional 
revolutionaries were the most determined to take over power and maintain it 
regardless of social costs. Taking advantage of an inexperienced and confused 
society, the Bolsheviks set up the most totalitarian system in the world. 

Historical examples might be multiplied and a conclusion reached that, 
given the social, economic, and political chaos and the political inexperience 
of electorates, the former Soviet republics will end up with one of the systems 
based on strong individual leadership. In semirevolutionary conditions strong 
personalities mushroom, and a political vacuum contributes to the charisma 
of leaders. A Boris Yeltsin, Leonid Kravchuk, or Eduard Shevardnadze, who 
otherwise might not politically impress more mature societies, may be free 
enough to write his own political scenario. Each of them may, and likely will, 
persuade his electorate that in contrast to all forms of authoritarian rule, the 
presidential model is just one offspring of a system of democratic and limited 
government, the other being parliamentarism. This kind of political persua- 
sion may not work with the societies of Central European republics. Given 
more stable geopolitical conditions and electorates relatively more experi- 
enced than in the cis, the former European satellite countries of the So- 
viet Union may, and likely will, favor one of the forms of parliamentary 
democracy. 

Analyzed against this background the new constitutional acts break down 
into several subgroups. The constitutions of several countries make straight- 
forward declarations regarding their political systems. Hungary’s constitution 
in its preamble clearly provides that the state is “a parliamentary democracy.” 
The constitution of Bulgaria states that “Bulgaria is a republic with a parlia- 
mentary system of government.” Contrarily, the Azerbaijani draft constitu- 
tion described the state as “a presidential republic.” Other new democracies’ 
constitutions do not describe their systems that clearly. In some of them, such 
as Albania, the Czech Republic, Slovakia, Estonia, and Lithuania, the major 
features of European parliamentarism may be found. With comparable ease, 
a constitutional commentator may discover tendencies to incorporate features 
of the presidential system into the constitutions of Russia, Ukraine, Belarus, 
and the republics of Transcaucasia, with the Polish interim constitution pre- 
senting a sort of a hybrid case with elements of both parliamentary and 
presidential systems interchangeable. 

All the countries examined now have presidents performing the functions 
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of heads of state; some constitutions, however—the Belarusian and Ukrainian, 
for example—straightforwardly declare that their presidents are also heads of 
government or chief executive officers. Lithuanians vested executive powers 
in both the government and president. 

Presidents are elected for four years in Russia and Romania and for five 
years in the other republics. The interim constitution of Albania and the 
constitutions of the Czech Republic, Hungary, and Slovakia provide for elec- 
tions of the president by parliament or an electoral college. The first president 
of Estonia was elected directly by the people, but the constitution provides 
an option to elect the president either by parliament or by an “electoral 
body” composed of members of parliament and representatives of local 
government. Constitutions of Belarus, Bulgaria, Lithuania, Poland, Romania, 
Russia, Ukraine, and the republics of Central Asia establish direct presidential 
elections. 

In countries supporting the parliamentary form of government, presidents 
may submit legal acts passed by parliaments for reconsideration, and, al- 
though a second vote results, no qualified majority is needed to adopt these 
acts. Presidential decrees require countersignature, although some countries 
(Romania, Poland) list the areas in which the presidents issue decrees without 
governmental cooperation. 

The right to dissolve parliament may be limited, as in Hungary where the 
president can dismiss parliament only if it withdraws confidence in the gov- 
ernment four times in a year or it fails to elect a prime minister in forty days; 
this right may be extensive, as in the case of Poland, where it may be exercised 
after four attempts to form a government, or as the result of a no-confidence 
vote, or if the budget is not adopted in three months. 

In most of the countries favoring parliamentarism, chief executive officers 
are appointed by presidents with the approval of parliaments. Executive of- 
ficers are responsible to legislative bodies and may be recalled by them. The 
power to designate a prime minister, however, may be entirely vested in par- 
liament (the Hungarian case) or, as in the Polish variant, may interchangeably 
pass from parliament to the president and vice versa. 

Presidential republics give their presidents the right to veto legislative acts, 
although such vetoes may be overridden by parliamentary majorities of two- 
thirds. Again Poland presents more unconventional positions, on the one 
hand, attempting to shift more executive functions from the president to the 
government, on the other hand, granting the president the right to veto legis- 
lation with a qualified majority needed for overriding action. 

The presidents in “presidential republics” may have wide authority to 
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dissolve the parliament (Russia) or, following the French concept of the sepa- 
ration of powers, may be deprived of this prerogative (Belarus, Ukraine, 
Kazakhstan, Kyrghystan).*’ Also the degree of subordination of prime minis- 
ters and ministers to presidents vary. Usually they are appointed by the presi- 
dent with the consent of parliaments but the right to dismiss them may be 
either entirely vested in the presidents or shared with legislative bodies. For 
example, the Belarusian president creates and abolishes ministers; in Ukraine 
the prime minister is just a deputy to the president. The Russian president 
appoints the prime minister with the State Duma’s consent, but his decisions 
to nominate or dismiss ministers do not require any approval from the legisla- 
ture. He may also disagree with the Duma’s vote of no-confidence, and in the 
result of a second successful attempt to vote the government down he has 
either to dismiss it or to dissolve the Duma. The power of the Polish president 
is not that extensive; still in cooperation with the prime minister he can dis- 
miss ministers without consent of the Seym. Most of the constitutions do not 
make ministerial positions incompatible with those of deputies; the others 
(Bulgaria, Belarus) state clearly that the ministers cannot seat in the legislative 
bodies. 

Although many countries of this region established offices of ombudsman, 
the effectiveness of monitoring executive performance differs highly even in 
the countries with clear tendencies to develop institutions typical of parlia- 
mentary democracy. Parliaments’ rules of procedures are not clear; in some 
countries, Russia for one, they were defined in presidential decrees, in some 
others they are adopted by parliaments with some freedom left for parliamen- 
tary chambers or even parliamentary parties to adopt their own internal ordi- 
nances. The distribution of power among party caucuses and groups, roles 
played by whips and majority and minority leaders, internal party discipline, 
vary as well. David Olson observed, “While the general practice seems to be 
proportionality, i.e. parties share committee seats in ratio to their strength in 
the chamber, there are many variations on, and departures from, that general 
principle. The single most important exceptions concern committee chairs: 
in some parliaments, the party forming the government-of-the-day or the 
multi-party coalition would hold all chairmanships, as in both the Czech 
Republic and in Belarus, while in others, all the larger parties share those 
committee leadership positions, as in Romania. The most startling departure 
from proportionality has been reported in Slovakia, in which the governing 
coalition, as of early 1995, had wholly excluded opposition parties from at 
least some committees.”*® 

Generally, diversity of institutional experiences, even within the countries 
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with highly democratized parliaments, startled the observers who supposed 
that borrowing and sharing rather than experimenting will be a typical ap- 
proach of the constitution drafters in this region’s countries. 


Judicial Enforcement of the Constitutions 
ORIGINS AND MAJOR MODELS OF JUDICIAL REVIEW 


Most studies of the origin of judicial review indicate that this institution sur- 
faced in the United States at the beginning of the nineteenth century and was 
incorporated into constitutional practice by the courts, which had already 
displayed significant activism. This statement, although correct in general, 
requires some explanation. The idea that the courts have the right to review 
the constitutionality of laws, which found its judicial pronunciation in the 
famous opinion of Chief Justice John Marshall in Marbury v. Madison (1803), 
has its antecedents in the doctrine of natural law, a doctrine which implies that 
the law has a hierarchical structure and that people have the right to disobey 
and nullify the lower law if it does not correspond with the higher one.*? To 
transform this vague idea into the institution of judicial review, however, 
several conditions had to be met. 

First, to avoid arbitrariness, the reviewing institution’s powers of checking 
the consistency of the hierarchic system of law had to be separated from the 
powers to make law. The organ making law could not review the correctness 
of the law. The fairness of the system required adoption of the division of 
powers. 

Second, the reviewing institution needed a well-refined supreme law that 
could serve as a precise background for the evaluation of inferior law. The 
vague concept of natural law was poorly suited to play this role. The supreme 
law could not be, as in the English system, a body of principles or maxims 
drawn from legislation, judicial precedence, custom, conventional rules, or 
the opinions of writers of authority. To shield judges against any assumption 
of arbitrary power, the development of judicial review required an authorita- 
tive document, a written constitution. 

Third, as Alexander Hamilton wrote in The Federalist, “no legislative acts, 
contrary to the Constitution, can be valid. To deny this would be to affirm that 
the deputy is greater than his principal; that the servant is above his master; 
that the representatives of the people are superior to the people themselves.”® 
Thus, the principle of the supremacy of the U.S. Constitution became a sine 
qua non of the development of judicial review. 


Fabric of New Constitutions 211 


Fourth, the Constitution had to guarantee its own rigidity. The amend- 
ment process had to be more difficult and formal than the regular legis- 
lative process. The excessive flexibility of the supreme law, which could 
be amended freely by the legislature, would make judicial review useless or 
ineffective. 

Fifth, the establishment of the system of constitutional review implied the 
existence of a judicial system in which the judges would be prepared to go 
beyond concrete adversary litigations and exercise judgments effecting gen- 
eral legal policy of the state.°! 

These conditions were met for the first time in the United States, and it was 
natural that the United States pioneered in subjecting its legislation to judicial 
scrutiny. In accordance with American theory and practice, all acts of Con- 
gress, state constitutions, state legislative, governmental, and administrative 
acts, and international agreements are subject to judicial review. 

The American model is often described as a decentralized or defused 
system of concrete review. Such a system allows all courts the right to review 
the constitutionality of laws. Furthermore, it is recognized as concrete or 
incidental because the constitutional issue can arise only as incidental to an- 
other litigious issue.°? This model has been adopted by some South American 
countries such as Argentina and Mexico, by former British colonies such as 
Australia or India, by the Scandinavian states and by Japan and Greece, 
among others. 

Nineteenth-century Europe was reluctant to experiment with judicial re- 
view. The first attempts to incorporate this institution into constitutions came 
after World War I in Austria. The Austrian model, introduced by the Austrian 
constitution of 1920, is often described as a centralized or concentrated and 
abstract model.® In contrast to the American model, the power of review in 
the concentrated system is vested either in a country’s supreme court or in a 
special court. This review can be initiated through independent action raising 
an abstract issue of constitutionality. Such a model was introduced into the 
practice of many countries with civil law traditions. In Spain, the Tribunal of 
Constitutional Guarantees was created under the constitution of 1931,°4 and 
the Italian constitutional court was established by the constitution of 1948. In 
more recent years, some countries with legal systems that have emerged from 
common law roots, such as New Guinea or Uganda, began to experiment 
with the concentrated system of review.® 

Besides these two well-known models, a variety of other types of constitu- 
tional review have a political rather than judicial character.® Political control 
of the constitutionality of law may be “internal” if exercised by an organ of the 
central legislative body. Such was the case of the Soviet Union, where the right 
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of review was exercised by the Presidium of the Supreme Soviet. Political 
control may be “external,” as is the case in France, where the right to review 
legislation is vested in a special quasi-judicial body, Conseil Constitutionnel, 
composed of nine members appointed for nine years by the president of the 
Republic, the president of the assembly, and the president of the senate. 
Former presidents of France are made ex officio members of the council. The 
constitutional council must review organic laws before their promulgation. In 
addition, the council reviews other laws if they are submitted before pro- 
mulgation by the president of the Republic, the prime minister, the president 
of one of the parliamentary chambers, or by any sixty members of the national 
assembly or senate. Political control may be “mixed” if exercised by the spe- 
cial organs composed of deputies and extraparliamentary experts on consti- 
tutional law. Mauro Cappelletti explained this model through the example of 
the constitution of the Romanian People’s Republic: 


The recent Rumanian Constitution of 1965, although not admitting to judicial control 
such as that adopted in 1963 Yugoslavia . . . had instituted within the Parliament itself a 
Constitutional Committee, elected by Parliament. Up to a maximum of a third of the 
total number of its members, the Committee may be composed of specialists who are 
not members of Parliament. The Committee under Article 53 of the Constitution has 
the task of putting before the “Great National Assembly” reports and opinions on the 
constitutionality of the bills as indicated by the rules of Parliamentary procedure.*® 


JUDICIAL REVIEW IN THE NEW EAST-CENTRAL 
EUROPEAN CONSTITUTIONS 


Socialist doctrine traditionally did not recognize the need for judicial review. 
In the early 1960s the attitude toward judicial control began to change, and 
Yugoslavia for the first time in 1963 began setting up constitutional courts. 
Poland had the tradition of administrative adjudication, which dated back to 
the interwar period when the Polish constitution of March 17, 1921, an- 
nounced the establishment of the supreme administrative tribunal and local 
administrative courts.®* In 1986, Poland adopted the statute on the constitu- 
tional tribunal, establishing a precedent that had been followed by virtually all 
new European democracies until more recent years. Constitutional review 
became the greatest novelty of the postsocialist world, and selection of a 
model of judicial review applicable to the legal traditions of the postsocialist 
countries became one of the most controversial issues in the constitutional 
debate across East-Central Europe. 

To the disappointment of many American constitutional experts, the 
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American decentralized model did not significantly inspire the constitutional 
drafters in the former socialist countries. Several factors contributed to the 
general preference to adopt one of the well-tested European models. 

First, the American decentralized model is rooted in the concept of consti- 
tutional supremacy. The idea that the constitution should be drafted not by 
regular legislative bodies but by special conventions to which the people dele- 
gated a constituent power is an idea that originated in the United States. The 
American Constitution also introduced a relatively rigid process of constitu- 
tional amendment. The rigid character of the U.S. Constitution, combined 
with the principle of its supremacy, implied the right of the courts to dis- 
qualify any repugnant laws. The same conclusion cannot be drawn per se 
from the fundamentals of systems that fail to place the constitution above 
parliament. 

Second, the diffused system has developed from the concept of constitu- 
tional checks and balances. In this system it is natural that one power is 
balancing, controlling, and supplementing the functions of the other, al- 
though none can take over all of the other’s powers. The concept of a diffused 
system of judicial review of legislation corresponds well with this model. It 
does not fit a system that implies a strict separation of powers, such as that 
provided by the French model. In addition, the countries that emphasize the 
superiority of the legislative assemblies hardly can agree with the logic of the 
system that provides for control of the “superior” power by the “inferior” 
courts. 

Third, the decentralized and concrete system vests in the regular courts 
only the power to nullify the law inter partes and extends the validity of the 
courts’ decision on other cases through the principle of stare decisis. As Cap- 
pelletti wrote, 


Since the principle of stare decisis is foreign to civil law judges, a system which allowed 
each judge to decide on the constitutionality of statutes could result in a law being 
disregarded as unconstitutional by some judges, while being held constitutional and 
applied by others. Furthermore, the same judicial organ, which had one day dis- 
regarded a given law, might uphold it the next day, having changed its mind about the 
law’s constitutional legitimacy. Differences could arise between judicial bodies of a 
different type or degree, for example between ordinary courts and administrative 
tribunals, or between the younger, more radical judges of the inferior courts and the 
older, more tradition conscious judges of the higher courts. This is notoriously what 
happened in Italy from 1948 to 1956 and what continues to happen on a large scale in 
Japan. The extremely dangerous result could be a serious conflict between the judicial 
organs and grave uncertainty as to the law.®? 
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The U.S. Supreme Court hears appeals from the most important constitu- 
tional decisions and under the principle of stare decisis its rulings are binding 
on all other courts. To reach the same effect in the civil law system, the 
Supreme Court or the highest court would have to be given the right of ruling 
erga omnes. The effect possible in the U.S. pyramidal structure of the court 
system, however, might be difficult to obtain in the system where several high 
courts for different areas of law coexist. 

Last, the diffused system requires judiciary qualifications usually lacked by 
most civil law judges. Legal education in most civil law countries is offered at 
the undergraduate level and is less oriented toward professional training than 
is the case in the common law system. Civil law career judges are well-trained 
to follow rules provided in the codes and to analyze the logical consistency of 
the system. Focusing on the unchangeable core rather than on mutable ele- 
ments of the legal system, civil lawyers are not prepared to offer the policy- 
minded analysis required by a constitutional review process. Even if it is 
agreed that the role of common law judges as lawmakers has been reduced, 
the degree of judicial activism, particularly in the United States, far exceeds 
the scope of discretion traditionally reserved for European judges. 

Some countries that traditionally fall within French legal influences, such 
as Romania or Albania, might prefer a sort of political rather than strictly 
judicial review.”° The other East-Central European states and some of the 
former Soviet republics seem to be attracted to the German model, which is 
viewed as an example of a centralized “mixed” system, combining some ele- 
ments of both concrete and abstract review. 

The German federal constitutional court has gained a reputation as one of 
the world’s most energetic constitutional courts.”! Its scope of review is im- 
pressive. The court can be reached through five major channels. First, it has 
the power of constitutional review of the rights and duties of federal organs.” 
Second, it has a right of abstract review of the formal and material com- 
patibility of federal law or Land law (the law of the states that are federal 
components of Germany) with the basic law and the compatibility of Land 
law with federal law. The court acts on the request of the federal government, 
a Land government, or of one-third of Bundestag members.”* Third, the 
court has right of concrete review. If any court rules as unconstitutional a law 
the validity of which is relevant to concrete adversary action, the proceeding 
before that court must be stayed and a decision obtained from the federal 
constitutional court.”* Fourth, the federal constitutional court rules on the 
compatibility of political parties with fundamental democratic principles, rec- 
ognized by the basic law.’> Fifth, the court hears the constitutional complaints 
of individuals whose rights have been violated by public authority.”© 
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It is widely believed that the mixed character of the German system and 
individuals’ relatively direct access to the court enhance the democratic char- 
acter of a traditional centralized model. While some countries—Poland, for 
example—still substantially curb the scope of judicial review, other countries 
such as Russia or Ukraine extend the scope of judicial review almost as will- 
ingly as the German court.”’ 

The major issues that still generate considerable controversy are the consti- 
tutional courts’ right to hear individual complaints and parliament’s right to 
overrule the constitutional courts’ decisions. Easy access to the constitutional 
court is an important part of public legal and social education. Yet, vesting the 
right to petition the court in all individuals whose constitutional rights have 
been violated would either immensely increase the court’s workload and bur- 
den its budget or force the court to be highly selective. 

In addition, the right of the court to invalidate acts passed by the legislative 
body is incompatible with the legislature’s superior status. This status is still 
recognized by several East-Central European countries; consequently, the 
right of the constitutional court to rule decisively on the constitutionality of all 
laws, including statutes, requires either elimination of the principle of legisla- 
tive superiority or elevation of the court’s status to a special constitutional 
organ. This status would place the constitutional courts above all other judi- 
cial structures. As of 1996 development of the East-Central European system 
of constitutional enforcement is in process, and the German model of judicial 
review seems to attract a great deal of attention. Still, the extent to which the 
new democracies will duplicate this system is hardly predictable. 


Comparative Flexibility of the New Constitutions 


At the end of the nineteenth century the traditional distinction between writ- 
ten and unwritten constitutions was subject to criticism. Both “kinds” of 
constitution have their written and unwritten parts. Single-framework docu- 
ments, called “written constitutions,” become operational through the body 
of implementing laws, interpretations, decisions of courts, and constitutional 
practices. Countries with “unwritten constitutions” also have some authorita- 
tive documents that determine government’s forms and functions. In 1880, 
Thomas M. Cooley wrote, 


A constitution may be written or unwritten. If unwritten, there may still be laws or 
authoritative documents which declare some of its important principles; as we have 
seen has been and is still the case in England. The weakness of an unwritten constitu- 
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tion consists in this, that it is subject to perpetual change at the will of the law-making 
power; and there can be no security against such change except in the conservatism of 
the law-making authority, and its political responsibility to the people, or, if no such 
responsibility exists, then in the fear of resistance by force.”® 


In 1884, James Bryce proposed a new classification of constitutions as 
“flexible” and “rigid.” The former were to be “promulgated and repealed in 
the same way as ordinary laws”; the second were to “stand above the laws of 
the country which they regulate.”’? Constitutional writers quickly adopted 
Bryce’s terms, although his criteria for the distinction between them have 
been widely challenged. First, in Bryce’s description, both types of constitu- 
tions share some features, most notably stability.2° Second, Bryce had a dis- 
tinctive tendency to mix up flexible and unwritten constitutions. He admitted 
the rigidity of almost all constitutions adopted at that time. Kenneth C. 
Wheare observed that “a system of classification which places almost all the 
Constitutions of the world in one category of ‘rigid’ and leaves only one or two 
in the other cannot take us very far.”®! Third, Bryce’s observation that a 
flexible type of constitution was particularly appealing to an aristocracy and 
was most suitable for a state interested in territorial expansion lacks serious 
support.®? 

Several scholars proposed different criteria. Wheare, reinforcing some of 
Bryce’s comments, suggested using the terms “rigid” and “flexible” “not 
according to whether or not they require for their amendment a special pro- 
cedure which is not required for ordinary laws, but according to whether they 
are in practice easily and often altered or not.”*? Leslie Wolf-Phillips made 
another attempt to refine the classification.** He claimed that “no constitution 
will be completely ‘written’ or completely ‘unwritten, completely ‘codified’ or 
completely ‘uncodified, completely ‘rigid’ or completely ‘flexible.’ The aim 
will be to establish the degree of the classificatory attribute.’’®> This refinement 
seems to fit my purpose here. Indeed, it makes it possible to distinguish the 
question asked by Wheare of whether it is actually hard to amend a constitu- 
tion—a question of a political nature—from the question of whether the con- 
stitution in the intention of the drafters was made easily amendable.** At the 
more recent stages of constitutional works in East-Central Europe, the ques- 
tion of whether the new constitutions will be subject to frequent change can- 
not be answered satisfactorily. Special procedures or requirements for consti- 
tutional amendment, however, lend themselves well to comparative analysis. 

In fact, an advocate of the claim that the ease or frequency with which a 
constitution is amended depends less on legal provisions that proscribe the 
method of change and more on actual political circumstances that accompany 
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the change would find a perfect example in socialist constitutions. These 
constitutions gained the reputation of flexibility regardless of their relatively 
rigid provisions on amendment and change. The constitution of the Soviet 
Union and most of the constitutions of the satellite people’s republics required 
a two-thirds or three-fifths majority of parliament to amend.®’ The fact is, 
however, that they were amended at will since socialist representative bodies 
were totally controlled by national communist parties. 


AMENDING THE POSTSOCIALIST CONSTITUTIONS 


Postcommunist constitutional reform changed this situation radically. Politi- 
cal leadership of the new republics experienced a small shock in that the 
procedures for amending the constitutions which had been without meaning 
suddenly began to give constitutional texts their intended rigidity. The re- 
quirements of a qualified majority needed for constitutional revision brought 
the process of constitutional reform in Hungary, Poland, and the Republic of 
Czechs and Slovaks to a virtual standstill. Given the fractionalization of an 
immature electorate inexperienced in coping with the mechanisms of political 
pluralism, a similar result may occur in the other new democratic republics. 

So far, a general tendency is occurring to incorporate rigidity into the new 
constitutions. Notwithstanding warnings that each transitory period requires 
a certain degree of flexibility, the constitutional drafters in virtually all new 
democracies seem to believe that their constitutions will stand unchanged for 
a relatively long time. The following examples of recently adopted constitu- 
tions clearly show that their framers wanted the amending process to be 
difficult. 

In Bulgaria, the right to initiate constitutional amendments may be as- 
serted by one-quarter of the national representatives and by the president. 
Any motion to this effect must be considered by the national assembly no 
earlier than one month and no later than three months after it has been filed. 
The national assembly, after three rounds of balloting on different days, may 
pass a law on amending the constitution by a majority of three-quarters of the 
national representatives.®* A new constitution may be adopted only by a spe- 
cial constituent body, the grand national assembly, which consists of two- 
thirds more representatives than the regular national assembly.®? 

In Romania, constitutional revision can be initiated by the president of the 
government’s recommendation, by at least one-fourth of the deputies or sena- 
tors or by at least a half-million citizens. Citizens who initiate the revision must 
come from at least half the country’s counties; in each county and in Bucha- 
rest municipality, at least 20,000 signatures supporting the initiative must be 
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obtained. The draft of the revision must be approved by a two-thirds majority 
of each chamber’s members, and the revision itself is subject to public ap- 
proval by referendum. Provisions of the constitution concerning the national, 
independent, unitary, and indivisible character of the state, the republican 
form of government, territorial integrity, the independence of the justice sys- 
tem, political pluralism, and the country’s official language cannot be the 
subject of revision.”° 

The constitution of Estonia vests the right to initiate amendments in one- 
fifth of parliament’s deputies and the president. The amendment may be 
adopted by a referendum called for by a decision or a vote of three-fifths of 
parliament, repeated in two successive sessions and after three readings; the 
interval between first and second readings is to be at least three months, and 
the interval between second and third readings at least one month.”! 

Without going into details of other constitutional drafts, I should observe 
that the wisdom of the amendment process requires that a constitution be 
amendable, otherwise a whole new document would have to be adopted. The 
pluralization of the political spectrum in the new East-Central European de- 
mocracies, combined with the built-in rigidity of the new constitutions, may 
freeze the natural process of constitutional development and, despite the in- 
tentions of the drafters, may endanger rather than strengthen the new consti- 
tutions’ stability. 


6 
CONSTITUTIONAL RIGHTS, 
FREEDOMS, AND DUTIES 


Origins of Different Approaches to Constitutional 


Protection of Human Rights in American and European Doctrines 


DRAFTING THE FIRST BILLS OF RIGHTS 


The concept of people’s natural rights has its foundations in antiquity and was 
developed in many political and legal theories of the Age of Enlightenment. 
Although many ideas on the origin of human rights originated in continental 
Europe, the belief that a well-governed society should have one framing docu- 
ment which provided extensive coverage for citizens’ rights and freedoms was 
deep-seated in the British tradition.' At the end of the eighteenth century this 
idea was supported by the American constitutional experience. 

The formation of the U.S. Bill of Rights was an uneasy process. Although 
the declarations of rights were incorporated into the constitutions of several 
states, the Philadelphia Convention adopted the federal Constitution without 
a bill of rights annexed to it. The motion of George Mason and Elbridge 
Gerry to include a bill of rights was opposed by Roger Sherman on the 
ground that “the State Declarations of Rights are not repealed by this Consti- 
tution; and being in force are sufficient.”? The argument that Congress should 
be trusted in its intention to preserve the rights of the people was convincing 
enough for Convention delegates, who unanimously (voting as state units) 
opposed a request to form a bill of rights committee.* 

The struggle for ratification of the Constitution quickly proved that the 
Convention had erred in its evaluation of public sentiment. The demand for a 
bill of rights was widespread, and the lack of one became a major point in the 
Anti-Federalist attack on the Constitution.* Thomas Jefferson, in his letters 
from France, strongly argued that the absence of a statement of rights might 
result in the “elective despotism” of Congress. James Madison was generally 
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in favor of a bill of rights, although he did not believe its omission to be a major 
defect of the Constitution.°® 

Discussing the historical background of his draft of the Bill of Rights, 
Madison returned to precedents such as the American Declaration of Inde- 
pendence, state constitutions and bills of rights, ratifying conventions, and 
British constitutional documents: the Magna Carta of 1215, the 1628 Petition 
of Right, and the 1689 Bill of Rights.° Madison admitted that the concept of a 
bill of rights originated from attempts to limit the power of the British Crown. 
He claimed, however, that Americans had to work out a more advanced bill 
because the British constitution did not secure freedom of the press and 
liberty of conscience, rights highly esteemed in the United States.’ Madison 
made no reference to the French constitutional experience, and, with the 
exception of the consular convention and the letter to the French national 
assembly announcing Franklin’s death, France was hardly mentioned during 
the first year of debate in the first U.S. Congress. 

The adoption of the French Declaration of the Rights of Man and Citizen 
on August 27, 1789, almost two and one-half years before ratification of the 
U.S. Bill of Rights on December 15, 1791, has often confused researchers 
looking for the origin of the constitutional Bills of Rights. The passage of the 
French document before its American counterpart trivialized the American 
contribution to French constitutional development. The idea of a bill of 
rights—which could be used as a preamble to a constitution—was, however, 
American, and Americans translated it into the idea of a constitution as a 
single document providing a basic law superior to any legislative act and 
different from mere statutes.® 

It is unquestionable that the preambles of American state constitutions, 
such as Virginia, Massachusetts, and Maryland, as well as their prototype— 
the American Declaration of Independence—strongly influenced the authors 
of the French Declaration.? Yet the record shows that drafting action on both 
documents almost paralleled each other. On May 4, 1789, a day before the 
French Estates-General met for the opening plenary session in the great Salle 
des Menus Plaisirs, Madison gave notice to Congress that he intended to 
bring up the subject of constitutional amendments.'° He submitted his draft 
on June 8, and Lafayette presented his proposal to the French assembly on 
July 11.'' On August 13 the U.S. House of Representatives resolved itself into 
a Committee of the Whole and discussed the report of the Committee of 
Eleven, to which the subject of the amendments was referred. The special 
Committee of Three (Benson, Roger Sherman, and Theodore Sedgwick) 
submitted the report with the third draft of the amendments on August 24- 
25, two days before the French assembly adopted the Declaration of the 
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Rights of Man and Citizen.!* The amendments passed Congress on Sep- 
tember 25, 1789. 

The American Bill of Rights was ratified in 1791, but the drafting process 
was completed before the adoption of the French Declaration. Thus, the 
draftsmen of the American version of the bill were not directly influenced 
by the final text of the French document. They may have been familiar with 
the early drafts of the Declaration and inspired by the French constitutional 
debates, but a thorough examination of the record does not confirm that no- 
tion. True, the American public was enthusiastic about the French Revo- 
lution, and the Founding Fathers were well-informed about the European 
events. However, no evidence can be offered that they drew from French 
constitutional thought. 


THE AMERICAN DECLARATION OF INDEPENDENCE AND THE FRENCH 
DECLARATION OF THE RIGHTS OF MAN AND CITIZEN 


Because of the clearly parallel development of the French and American 
documents, the search for interdependencies is unfruitful. For an individual 
attempting to discover the roots of present and future differences in European 
and American concepts of human rights, a closer look at the French Declara- 
tion and both the American Declaration of Independence and American state 
and federal bills of rights is warranted. It is where confluence began and where 
similarities and differences are revealed. 

For example, it has often been advanced that the French Declaration at- 
tached equality to liberty and stressed the importance of this conjunction 
more notably than did the U.S. Declaration of Independence or Virginia’s Bill 
of Rights. '? In George Lefebvre’s words, “by bringing the resounding collapse 
of privileges and feudalism, the popular revolution highlighted equality as the 
Anglo-Saxons had not done.”!* Article 1 of the French Declaration proclaims 
that “men are born free and equal in rights.”!> Equality is also referred to in 
several subsequent articles.!© The Declaration guarantees equal rights in 
courts, equal access to governmental positions, and fiscal equality. Even with 
all these equalitarian provisions, however, equality, although emphasized 
more firmly than in the Anglo-American doctrine, “holds a lesser place than 
freedom in the Declaration.”’!” 

Among the fundamental principles of 1789-91, liberty is by far the most 
important right. Men are declared free from arbitrary persecution and free to 
communicate their opinions, provided they respect the same liberty of others. 
Liberty, property, security, and resistance to oppression are recognized as 
fundamental individual rights stemming from human nature.!* Equality does 
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not figure among these sacred and imprescriptive rights. The French assem- 
bly focused on condemnation of the unequal estates and privileges of minor- 
ities, and following Sieyés’s argument, decided not to include social equal- 
ity among the rights protected by the Declaration. Contrary to the second 
French constitution of 1793, which stressed the significance of social equality, 
the majority of the constitutional assembly in 1788-91 was satisfied with the 
protection of equal freedom. The right of “equal freedom” was formulated 
more clearly in the constitution of 1791 than in the Virginia Bill of Rights. On 
the other hand, the Virginia declaration placed greater emphasis on freedom, 
the frequency of elections, and on trial by jury, and it was more concrete in its 
warnings against excessive bail and more explicit in its reference to general 
warrants, suspension of laws, and standing armies.!? 

It has often been proposed that a number of deputies of the French assem- 
bly, led by Robespierre, were dissatisfied with the insufficient treatment of 
religious liberty and religious toleration in the French Declaration. The mild 
reference to religious toleration has been recognized as a failure of the Vol- 
taireans during this phase of the Revolution. As a result of these sentiments, at 
the end of 1789 and in 1790 the French assembly adopted several acts that 
drastically limited the dependence of the French Catholic church on the pope 
and that tied the clergy to state policy.7° 

Contrarily, the American Declaration of Independence referred to the 
Creator, and the Virginia Bill of Rights was more explicit than the French 
Declaration in reference to Christian and moral virtues.”! Generally, Ameri- 
cans were more dedicated to religion than the French, but they also were 
determined not to grant priority to any particular creed. France remained a 
predominantly Catholic country, but “the air of atheism,” amounting some- 
umes to hostility toward religion, troubled Americans. Commenting on this 
trend, John Adams admitted that the French drew more from their own phi- 
losophy than from American experience. In a letter to Richard Price he con- 
cluded, “I own to you I know not what to make of a republic of thirty million 
atheists 46522 

As is often suggested, the populist character of the French Declaration of 
Rights is more apparent than real. The American Declaration of Indepen- 
dence states that governments derive “their just powers from the consent of 
the governed.” The French text is more explicitly Rousseauistic by proclaim- 
ing that “law is the expression of the general will.”*? However, both Declara- 
tions are Rousseauesque only in these phrases. As manifestoes of developing 
liberalism, they proclaim a victory for the philosophy that recognized an 
individual, man or citizen, to be a subject of fundamental rights. Individual 
autonomy was proclaimed as being worthy of constitutional protection; an 
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individual was declared the best judge of his own well-being, and the interests 
of the community were recognized as the sum of individual interests.24 The 
framers of both Declarations followed Rousseau’s concept of the general will 
only by name. The American Declaration of Independence focuses on the 
reasons for which the thirteen original states severed their colonial allegiance. 
The interpretation of the principle of the popular origin of power is left to 
constitutional regulation, which fully recognizes a representative form of gov- 
ernment. The French Declaration, which was itself conceived as a preface to 
their constitution, more explicitly explains the idea of representation. For 
most deputies, sovereignty was indivisible and inalienable, but the sovereign 
people could exercise their power through elected representatives. Sieyés’s 
opinion, that deputies were representatives rather than simply “intermedi- 
aries,’ prevailed in the assembly. He stressed that the majority of them had the 
right to decide, and that the will of the majority meant the sum of the individ- 
ual wills of its members. It was Sieyés who, in his popular pamphlet Ou’est-ce 
le Tiers Etat? (What Is the Third Estate?), argued that “individual wills are the 
sole elements of the general will” and that “it is useless to talk reason if, for a 
single instant, this first principle, that the general will is the opinion of the 
majority, and not of the minority, is abandoned.”?° 

The resemblance between the French and American Declarations is re- 
markable. Both acts recognize that the organization of a society should be 
based on principles of liberty, individual autonomy, representative govern- 
ment, and the power of the majority combined with the rights of minorities. 
With all these similarities, however, both Declarations differ in the emphasis 
given to particular rights. A close comparison of the texts does not deprive the 
Declaration of the Rights of Man and Citizen of its special French character. 


THE FRENCH DECLARATION AND THE AMERICAN BILL OF RIGHTS 


A careful examination of the French Declaration and the American Bill of 
Rights reveals the special quality of both documents. Both of them emphasize 
“freedoms from” and on the rights in the criminal process, but while the U.S. 
Bill of Rights is solely oriented to the protection of individual rights, the 
French Declaration makes meaningful reference to “the common good.” The 
phrase that “social distinctions may be based only upon general usefulness” 
was later replaced in the 1793 Declaration of Rights of Man and Citizen by a 
clearly positive commitment of the state that “the aim of society is a general 
welfare.”’26 

Analyzed against this background, the American Bill of Rights is a prag- 
matic act, deprived of theoretical divagations on the meaning and limitations 
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of liberty, interrelations between liberty and equality, and interdependencies 
between liberty and the idea of limited government. The American document 
is simply a list of civil liberties,?’ or “negative rights,” which the individual 
citizen may assert against the government. As Judge Richard A. Posner stated, 
“Our Constitution is a charter of negative rather than positive liberties. . . . 
The men who wrote the Bill of Rights were not concerned that the federal 
government might do too little for the people, but that it might do too much to 
them.”8 

In all, the French Revolution generated a multiplicity of emotions and 
focused public attention on the struggle for civil rights and liberties. In time, 
however, when the U.S. Supreme Court began working out a system of en- 
forcement of constitutional rights, French constitutionalism seemed to play 
down the role of rights. The French constitution of 1795 supplemented the 
Rights of Man with nine paragraphs on the duties of the citizen, while subse- 
quent Napoleonic constitutions were more pragmatic, dropping the sections 
on the Rights of Man along with much of the ideology that had sanctioned 
them.?? For decades, the French Declaration remained a philosophical man- 
ifesto of the Western world. Its vital influence stemmed from the assertion that 
“all men are born free and equal in rights” and that their rights are inalienable. 
Americans, however, seemed to monopolize the export of the ideas of consti- 
tutional protection and judicial enforcement of human rights. 


Bills of Rights in Modern Constitutions 


In the nineteenth century, recognition of the fundamental rights of man made 
an impression on the development of European constitutionalism.*° The first 
European constitutions?! seemed to follow the American pattern in providing 
the list of typical “Thou Shall Nots.” For example, the constitution of Swe- 
den, adopted in 1809, stated in a single article: 


The King . . . shall not deprive anyone nor cause anyone to be deprived of life, honor, 
personal liberty, or well-being unless he has been legally tried and condemned; he shall 
not deprive anyone nor permit anyone to be deprived of any real or personal property 
without trial and judgment in accordance with the provisions of Swedish law; he shall 
not disturb or cause to be disturbed the peace of any person in his home; he shall not 
banish any person from one place to another, he shall not constrain nor cause to be 
constrained the conscience of any person, but shall protect every-one in the free 
exercise of his religion. . . . 
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The constitution also guaranteed, within the limits determined by the law, 
freedom of the press and prohibited the establishment of a preventive censor- 
ship.*? Similar civil liberties were listed in the constitution of Spain in 1814 
and in a separate chapter in the constitution of Norway of 1814.34 The draf- 
ters of the constitution of Belgium of 1831 moved the chapter on “Belgian 
Citizens and Their Rights” to the very beginning of the text and made a 
detailed list of rights.*> Bills of rights also were incorporated into the constitu- 
tions of Liberia of 1847, the kingdom of Sardinia in 1848, Denmark in 1849, 
Prussia in 1850, and Switzerland in 1874. After World War I, the bills were 
adopted by most of the new European states; Latin American and Asian states 
followed suit.*° 

A careful examination of the basic laws adopted in the second half of the 
nineteenth century reveals the great number of differences in the American 
and European approaches to fundamental rights. As argued above, the differ- 
ences between the American Bill of Rights and the French Declaration of the 
Rights of Man and Citizen are noteworthy, and through the century following 
the American and French revolutions, Europeans slowly but steadily began 
working out their own concept of fundamental constitutional rights. 

Despite numerous efforts, Europeans did not adopt any successful model 
of constitutional review until the second decade of the twentieth century.*” 
Because of that, the idea of the “inalienability” of constitutional rights re- 
mained a philosophical abstraction in Europe.*® While in the United States 
the opinion prevailed that rights are not a gift from society but natural or 
inherent, Europeans worked out the concept of rights granted by constitu- 
tions.*? As Wiktor Osiatynski correctly observed, “another important differ- 
ence between American and European constitutional orders which is worth 
discussion is that the American order rests on the principle that power is a 
grant of freedom and the European order rests on the principle that freedom 
is a grant of power.’4° 

European constitutions of the nineteenth century declared that rights are 
constitutionally protected within the boundaries of the law. The constitutional 
guarantees of rights meant protection against arbitrary governmental deci- 
sions, but not against limitations imposed by legislation. At the tme, Euro- 
peans were increasingly inclined to accept the concept of the division of 
powers, but they believed that powers are not equal and that legislative power, 
being supreme, may judge the limitations of fundamental rights. Thus, Euro- 
pean constitutions provided elaborate lists of rights that might be exercised 
only “in the manner expressly provided by law.”*! 

Second, following the traditions of French constitutionalism, European 
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basic laws put more emphasis on the social duties of citizens and became 
replete with positive rights that individuals might claim against governments. 
Among other obligations, citizens had military duties, the duty to educate 
children, and the duty to perform personal service for the state and the mu- 
nicipalities—for example, to accept honorary offices.*? While the U.S. Consti- 
tution did not expect that government would provide economic and social 
benefits, constitutions of the European welfare states began imposing nu- 
merous positive obligations on governments. “It shall be the duty of the state 
and the municipalities—declares the Constitution of the German Reich of 
19I19—to maintain the purity, health, and social welfare of the family. Families 
of many children shall have the right to compensatory public assistance.”*? 
“The state—the constitution of Finland of 1919—shall support, or, in case of 
need shall give grants-in-aid to, institutions for instruction in the technical 
professions, in agriculture and its allied pursuits, in commerce and naviga- 
tion, and in the fine arts.”44 As Louis Henkin concluded, “economic-social 
rights generally are not constitutionally protected [in the United States]. The 
United States has set an example of commitment and growth in civil and 
political rights, and has followed Europe in respect of economic-social rights; 
although President Franklin Roosevelt proclaimed that the commitment of 
the United States to ‘freedom from want’ would be equal with other freedoms, 
economic-social rights have not achieved constitutional status in the United 
States.”45 

Third, Europeans showed a greater amount of sensitivity than Americans 
to the idea of the equality of rights. The U.S. Constitution in its original 
version did not guarantee universal suffrage or equal rights for women, and it 
did not prohibit slavery. It was the French Société des Amis des Noirs (The 
Society of the Friends of Blacks), established in 1788 and presided over by 
Condorcet, which disseminated the idea of the abolition of not only the slave 
trade, but of slavery itself. In fact, it was Denmark that was the first European 
state to abolish the slave trade by a royal order of 1792; after that date, the 
Congress of Vienna in 1814 was followed by most European states prohibiting 
such traffic. And before the American Nineteenth Amendment became the 
law of the land on August 26, 1920, many European countries such as Finland 
(1906), Norway (1913), Denmark (1915), the Netherlands (1917), the Soviet 
Union (1917), and Austria, Czechoslovakia, Germany, Poland, and Sweden 
(1920) enacted women’s right-to-suffrage legislation. 

The American concept of fundamental constitutional rights has served as a 
useful model for adoption since this century’s second decade when the U.S. 
Supreme Court began actively developing the philosophy of the First and 
Fourteenth Amendments. The American interpretation of human rights be- 
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came particularly influential in several major areas such as due process of law 
and, more generally, in rights of criminal process, the right to freedom of 
expression, and the right to privacy. After a modest beginning, American 
courts began to produce a significant number of decisions in relation to the 
right of equality of treatment without unfair discrimination.** Americans also 
had a remarkable impact on the development of the body of international 
human rights law. As Louis Henkin observed, “A new wave of influence 
traceable to the United States came with World War II. President Roosevelt 
encapsulated the idea of rights in his Four Freedoms address, and the United 
States and its Western Allies incorporated the idea of rights into the aims of 
the Second World War, into the Nuremberg Charter and the UN Charter, 
and then into the Universal Declaration of Human Rights and the series of 
international covenants and conventions that followed.’”47 

Thus, at the bicentennials honoring adoption of the first American and 
European constitutions, the demands for enforceable bills of rights became 
common at both the national and international levels. 


The Socialist Concept of Constitutional Rights 


Bills of rights also became typical components of socialist constitutions. Ex- 
perts agree that the constitutions of the socialist countries had a common 
core, which, among other elements, contained a lengthy list of fundamental 
rights.*8 Chris Osakwe wrote, “Io demonstrate the superiority of socialist 
democracy over bourgeois democracy, to prove to the world that socialism 
holds personal freedom and individual liberty in high esteem the provisions in 
the socialist bill of rights contain a glowing tribute to all the greatest freedoms 
of our time.”*? 

Socialist bills of rights were characterized by four basic features. First, next 
to rights and freedoms, they contained elaborate lists of duties. “The exercise 
of rights and freedoms—proclaimed the Soviet Constitution of 1977—is in- 
separable from the performance by the citizens of duties.”°° Thus, citizens 
were obliged to observe the constitution and the laws, comply with standards 
of socialist conduct, uphold the honor and dignity of the socialist state, ob- 
serve labor discipline, combat misappropriation and squandering of state and 
socially owned property, and make thrifty use of the people’s wealth. While all 
these provisions sounded like programmatic declarations, in fact they were 
used to justify socialist penal practices aimed at political activists who had 
been prosecuted for apparent parasitism, hooliganism, unsocial conduct, or 
for subverting and weakening socialist authorities.*! 


228 Era of Transformation 


Second, socialist law adopted a rule that the constitutionally guaranteed 
rights of citizens must not be detrimental to the interests of society or the 
state.°? Freedoms of speech, press, assembly, meetings, street processions, 
and demonstrations were guaranteed only if they were exercised in a manner 
not contrary to the people’s interests and to strengthen and develop the social- 
ist system.>? This rule, widely repeated by all socialist constitutions, stemmed 
from a general assumption that communal values take precedence over indi- 
vidual ones. According to Marxism-Leninism, respect for collective values 
was to follow from the growing unity of individual and society. Awareness of 
the superiority of shared interest to that of individual interest was supposed to 
create a “collective mentality”’—a precondition for the further evolution to- 
ward communism. Citizens of the socialist states were expected to subordi- 
nate their private interests to the “common good” or to view their rights as 
reflecting their duties. Only the party and the government defined “interests 
of the people” and the “needs of socialism.” 

Third, socialist jurisprudence attempted to distinguish human rights as a 
philosophical category from fundamental constitutional rights as a political 
one.*4 Socialist legal theory was not interested in any inherent or natural rights 
and pretended to know nothing about them. John E Copper, trying to ex- 
plain this position on the basis of the Chinese approach, wrote, “To Mao, all 
rights—civil, political, economic, and social—were ‘granted’ according to the 
needs of the party, and the needs of the party changed. Thus, there could be 
no constant or unchanging tenet of human liberties and rights.”>> Constitu- 
tionally “granted” rights and freedoms were precisely listed. Moreover, they 
were not “self-executing,” which meant that, except for a few socialist coun- 
tries experimenting with judicial review (Yugoslavia and since the late eighties 
Poland),*¢ their constitutional enumeration still did not give any legal basis for 
enforcing them in the courts.*” It was assumed that the legislative body itself 
was responsible for maintaining the constitutionality of state actions and that 
constitutional review could not be exercised by extraparliamentary bodies. 
Constitutional control was usually reserved for internal organs of the legisla- 
tive bodies, such as the Presidium.** Supervision of legal observance was 
vested in the procurator-general, who was appointed by, and responsible and 
accountable to, the supreme legislative body, itself controlled by the party.*? 

Fourth, to emphasize the superiority of socialist constitutionalism over a 
capitalist doctrine, socialist bills of rights contained numerous provisions on 
social, economic, and cultural rights (to work, to rest and leisure, to health 
protection, pensions, housing, education, and other benefits).°° Socialist ex- 
perts proudly proclaimed that the elevation of these rights to the highest 
ranking among fundamental constitutional principles emphasizes communist 
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governments’ commitment to eliminating capitalist exploitation and inequali- 
ties. Constitutional guarantees for social, economic, and cultural rights were 
recognized as a basic criterion to distinguish between “formal” Western-style 
democracy and “socialist” democracy—the “formal” democracy offering 
only equality before the law and free use of market mechanisms, the “social- 
ist” democracy offering the embodiment of a true distributive justice. 


Placement of Rights in the New Constitutions 


Going back to the initial question, where have the new European democracies 
looked in search of ideas? For comparativists using a background of Western 
and socialist traditions, a review of provisions of the new bills of rights and 
actual practices of the former Soviet satellites in the protection of their consti- 
tutional freedoms and liberties is highly instructive. Although the progress of 
constitutional reform among these countries will be open to ongoing debate, 
some observations can be made at this time. 

1. As argued above, the original idea that basic laws should absorb bills of 
rights stemmed from the recognition that some liberties and rights should be 
protected as uniform features of human nature. These rights, which were, per 
se, inviolable and inalienable, were constitutionally pronounced and guaran- 
teed. Nineteenth-century European constitutionalism abandoned some as- 
pects of this naturalistic approach and emphasized a consensus reached by 
the people at a constitution’s adoption. Rights and freedoms were granted as a 
result of legislative actions that constituted new legal situations. Thus, they 
could be curbed or expended through further activities of legislative assem- 
blies—supreme organs of state power. The concept of “granted” rights gained 
a decisive upper hand in socialist constitutionalism. 

‘Tracing these influences in the new East-Central European bills of rights 
will reveal that the drafters’ approaches vary. Thus, the constitution of Hun- 
gary states clearly that it “recognizes the zmviolable and inalienable fundamen- 
tal human rights,’®! and the constitution of Slovakia declares that “basic 
rights and liberties are inviolable and inalienable, secured by law, and un- 
challengeable.”®2 On the other hand, the Romanian constitution guarantees 
only that “the citizens enjoy the rights and freedom granted to them by the 
Constitution and other laws. . . . ,’"®? and the Republic of Albania’s charter of 
rights provides that “the fundamental freedoms and human rights are sanc- 
tioned and guaranteed by means of the following provisions. . . .’°* These 
introductory pronunciations of the bills of rights are clearly different; still, 
as of today, it is difficult to determine to what extent the drafters of the 
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new constitutions deliberately followed more positivistic or naturalistic ap- 
proaches and to what degree they simply transplanted the rhetoric with which 
they were familiar into the new bills. 

2. Similarly, the idea that citizens have both rights and duties is well- 
grounded in Western European constitutionalism. It received full recognition 
in socialist jurisprudence. Some of the new constitutions seemed to play down 
the role of duties. The charter adopted January 9, 1991, before Czechoslo- 
vakia’s “velvet split,’ referred only to “Rights and Freedoms.” The newly 
adopted Albanian act of March 31, 1993, is just a “Charter of Rights.” The 
Slovak constitution of September 15, 1992, states cautiously that “duties can 
be imposed only on the basis of law, within its limits, and while complying 
with basic rights and liberties.”®> Even the traditionally recognized duty “to 
defend the Motherland” was replaced by a declaration that “the defense of the 
Slovak Republic is a matter of honor for each citizen.”®* The constitutions of 
Bulgaria, Hungary, Poland, and Romania still provide separate chapters on 
“fundamental rights and duties” and emphasize the links between citizens’ 
freedoms and obligations. 

3. Typical socialist pronunciations of a “command character of rights” that 
could not be exercised “to the detriment of the society’s interest” have been 
either entirely dropped from constitutions or replaced by statements that 
“people are equal in rights” and that their individual freedom is limited by 
others’ equal freedom.*’ 

4. The appeal to “collective interests,” typical of socialist constitutionalism, 
sull can be recognized in provisions on social and economic rights. Following 
European—and particularly socialist—traditions, the new democracies still 
claim wide constitutional protection for economic, social, and cultural rights, 
and, as observed, some new bills of rights offer even more protection than the 
economically vulnerable new states can deliver. The new constitutions declare 
the new states’ dedication to principles of a market economy, but they provide 
that individual economic initiative “cannot develop contrary to the social 
interest.”°® Generally, with regard to an economic system, the new democ- 
racies are most often described as “social market economies,” with the term 
“social” meaning widespread support for the state playing a large role in the 
intended egalitarian distribution of wealth and in mitigating hardships caused 
by free competition. 

With this tendency still prevalent, a careful commentator should observe a 
growing sensitivity in East-Central Europe that social and economic rights 
should be treated differently from political rights and citizens’ freedoms. 
Some constitutional drafts try to distinguish between “fundamental” and 
“other” rights, placing social and economic rights into the “other” category, 
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and some drafts attempt to offer only statutory not constitutional protection 
to other rights.° 

The distinction between rights of “first” and “second rank” is strongly 
attacked by East-Central European liberals who argue in defense of constitu- 
tional protection of social and economic values. First, they claim that all rights 
deliver some benefits and that no qualitative difference exists among political, 
social, and economic benefits. Second, to enjoy political rights and freedoms, 
the people must have decent conditions of life guaranteed. Third, the protec- 
tion of all rights—including political rights—is expensive for the state; thus, it 
is only a matter of social choice how to allocate resources needed to guarantee 
the benefits of all rights.”° The group trying to disqualify the need for consti- 
tutional protection of social and economic rights responds that only benefits 
not rights have the same comparative qualitative value; rights can be claimed 
in court, and the new democracies cannot afford promising something that 
cannot be delivered. Thus, although the dispute did not undermine the con- 
stitutional status of social and economic rights, it increased the drafters’ 
awareness of new basic laws that constitutional language has to be precise and 
that built-in enforcement mechanisms deprived the new constitutions of their 
previous window-dressing character. 

5. Also to be observed is a general tendency to reduce the list of “citizens’ 
rights” and to expand the number of “everybody’s rights” guaranteed regard- 
less of sex, race, color, language, creed or religion, political or other beliefs, 
national or social origin, affiliation to a nation or ethnic group, property, 
descent, or other status. 

6. Socialist doctrine’s traditional approach of not recognizing the need for 
judicial review is no longer accepted. Constitutional review became the great- 
est novelty of the postsocialist world, and the selection of a model of judicial 
review, which would be applicable to the legal traditions of postsocialist 
countries, became one of the most controversial issues in the constitutional 
debate across East-Central Europe. Generally, as of today, the models of 
constitutional review based on Austrian, German, or French experiences had 
more appeal to the drafters of new East-Central European basic laws than the 
American decentralized and concrete system of review.”! 

7. Last, the actual record of the countries of former Soviet dominance in 
human rights protection has shown general improvement. Some countries, 
such as Albania, Slovakia, or Romania, still must acknowledge the existence of 
numerous violations of human rights; however, in other countries, such as 
Bulgaria, Hungary, and the Czech Republic, the improvement is noticeable 
and even significant; and in others, such as Poland, violations of human rights 
are exceptional. 


232 ~+Eraof Transformation 


Most of the new democracies ratified the European Human Rights Con- 
vention, joined the Council of Europe and permitted international human 
rights groups to monitor these states’ practices in human rights protection. 
The reports from human rights organizations operating in this region indicate 
the general improvement with regard to respect for political rights. With the 
exception of some incidents in Albania and irregularities noted in Romania, 
the elections in most of these new democracies were held freely, and the basic 
principles of democratic pluralism have been respected by the newly elected 
governments. As far as freedom of expression and press is concerned, some 
irregularities have been observed even in the countries with lengthy demo- 
cratic traditions, such as Hungary or Poland. Freedom of movement within 
the territory of these countries and abroad was not restricted, with the excep- 
tion of the refugees who faced mistreatment in several countries including 
Romania, Albania, or Hungary. 

Discrimination against ethnic communities is still a major problem for 
countries such as Albania, Romania, and Bulgaria. Some violations of minor- 
ities’ rights have been noted in Slovakia, Hungary, Czech Republic and even 
in ethnically more homogenous Poland. It seems that the democratization of 
political and social life opened a Pandora’s box of ethnic problems and that 
tension between ethnic groups, especially in East-Southern Europe, increased 
after the fall of communist dictators. In short, although the gap between 
theory and practice in human rights protection has been reduced, it persists 
and will remain visible for some time. Democratic processes in these countries 
seem to be irreversible, but further advancement of these processes requires 
time, foreign assistance, knowledge, and patience. Time is required to heal the 
wounds left in the thinking and attitudes of all living postsocialist generations, 
and time is needed to form a mature political culture in which politics would 
not have to take precedence over morality, communal values over individual 
ones, and the law would be more than a mere instrument in the hands of 
politicians. 


CONCLUSION: 
ONE OR MANY MODELS? 


The later chapters of this study have attempted to synthesize observations 
collected in the country-by-country reports. Thus, rather than summarizing 
these remarks, it would be more fruitful to address the question raised in the 
Introduction as to whether a new constitutional model is surfacing in the 
region of former Soviet dominance. 

For the comparativist, the search for a constitutional model is probably the 
most difficult aspect of a meaningful comparative analysis. Modeling may 
mean searching for a structural design for prospective constitution-making. 
That is, commonly recognized features of “a good constitution” might inspire 
the projecting of a single constitutional paradigm that could be recommended 
to the drafters as an archetype or prototype for all constitutions. 

Searching for a constitutional model also may mean something different, 
namely, a descriptive analysis of common characteristics that can actually be 
found in several constitutions. It may mean examining the common roots of 
some frequently used constitutional institutions and rationales for their ap- 
plication. This task, although modest, was always more appealing to me. Iam 
convinced that the drafters of the new constitutions need information about 
the progress of other constitutional works more than they need lessons or 
examples for emulation and imitation. Looking from this perspective at the 
material collected here, several observations can be made. 

With all similar circumstances in which the new constitutions are drafted, 
one cannot expect the duplication of the Stalinist process of constitutional 
“modeling.” The prototype of a socialist constitution was framed in Moscow 
and was forced on the satellite Soviet countries. As far as the new, postsocialist 
democracies are concerned, the drafters borrow from one another, and some- 
times they borrow more heavily than they ought to, but they have a freedom of 
choice limited only by the people’s will. Thus, one should discuss the fre- 
quency with which several constitutional features are repeatedly used rather 
than describe a common core of the new constitutions. 
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To describe a model or a special type of constitution, the comparative 
expert has to find features that help place several constitutions into one cate- 
gory while leaving the others outside this group. Comparative analysis of the 
new constitutions hardly satisfies this requirement. True, the new constitu- 
tions have similar structures, and most of them reveal some intention of the 
drafters to base the stability of the new constitutional system on a significant 
degree of rigidity, but it has been pointed out that the new postsocialist consti- 
tutions share these features with other recently adopted constitutions in other 
parts of the world. 

The description of the state as “a democratic, law-based republic, recog- 
nizing basic rules of the market” is typical for many Western constitutions. 
The reference to the state as an instrument of “social justice” sounds like a 
relic of socialist philosophy. However, such concern for principles of social 
justice is not unknown to Western constitutions. For example, the constitution 
of Ireland reflects traditional Catholic teaching about property and social 
justice, and it states that the exercise of the property rights “ought, in civil 
society, to be regulated by the principles of social justice.”! The basic law of 
the Federal Republic of Germany describes the state as “a democratic and 
social state” and recognizes the right “to own and inherit property,” provided 
that use of property “shall serve the public wealth.”? The constitution of Japan 
declares that “all people shall have the right to maintain the minimum stan- 
dards of wholesome and cultural living.” 

Analysis of the new constitutions in the context of their political systems 
shows as many similarities as differences. On the one hand, the new democ- 
racies share with Western countries a tendency to limit the powers of govern- 
ment and to distribute its prerogatives among several governmental branches. 
On the other hand, some countries still prefer a parliamentary system, while 
others experiment with one of the forms of presidential or parliamentary- 
presidential systems. As of now, no clear indications can be seen that any of 
these systems will prevail in the countries of former Soviet dominance. 

In terms of a system of constitutional enforcement, some mechanisms of 
judicial review—the greatest novelty in this region—are being absorbed. Still, 
with some preferences worth noting, no one model would attract the attention 
of the drafters of the new constitutions. 

To summarize, no single constitutional model is surfacing in East-Central 
Europe because the constitutions in this region ceased to be granted. They are 
adopted as the result of a laborious process of drafting following political 
negotiations, tough compromises, and painful decisions. On the other hand, 
this study proved that constitutions no longer grow like trees. They are also 
not transplanted like organs into accomplished social organism. Rather, they 
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are like seedlings of plants carefully chosen from different gardens and im- 
planted, piece by piece, into living, all the time changing, vegetation com- 
posed of legal rules, norms, and institutions. To be successful, this process 
requires a deep knowledge of political and legal gardening. 

Will these implanted constitutions endure? Constitutions, conceived as 
apexes of their legal systems, are expected to last longer than the norms that 
derive their validity from the constitutional order. Because of that leading role, 
traditionally it has been assumed that the longevity of a constitution is one of 
the most important determinants of its value. 

Americans are especially proud of their constitution’s durability. In fact, 
however, long-lasting constitutions may contribute to the stability of the 
country’s political and legal system, but they also may be a source of signifi- 
cant problems. A constitution’s longevity may require its excessive flexibility. 
The will to preserve existing constitutions by all means may either force 
people to live under basic laws that are inadequate to existing political, eco- 
nomic, and social needs, or it may give juridical or political authorities the 
excessive power to manipulate the constitution through frequent amending or 
loosely expanded interpretation. 

In fact, constitutions often are adopted in crucial moments of a nation’s 
history and are expected either to set up an entirely new order or to reform 
existing institutions and legitimize recent transformations. Whatever their 
function, they are expected to reflect a balance that stems from a concrete 
geopolitical situation. With the disappearance of this balance, constitutions 
may lose their rationale or legitimacy. In the moment of their adoption and 
through their existence, their value depends on the degree to which they can 
satisfy social needs as enunciated by a country’s most influential social groups 
and political factions. In other words, constitutions are acts of social agree- 
ment and are only as stable and durable as the consensus gained by them. 

The political balance in which the new constitutions of the region of for- 
mer Soviet dominance are rooted is fragile; therefore, new basic laws may not 
prove especially durable. Having been adopted during a transitional period, 
they may fulfill their role even without impressive longevity. To operate suc- 
cessfully for a length of time, they must maintain the integrity of their struc- 
ture and offer a clear and consistent sequence of principles. Thus, the co- 
herence and degree of social acceptance of constitutions—rather than their 
durability—should be recognized as the proper criterion for their future 
evaluation. 

As of now, trying to assess the success of these constitutions, one has to 
acknowledge that new basic laws offer a highly diverse picture. Some of them, 
such as the Polish or Albanian constitutions, are interim acts, and their com- 
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pleteness and coherence can hardly be evaluated at this tme. Some others— 
the Russian constitution, for one—with all their impressive coherence, reflect 
an extremely unstable political situation. Czech and Slovak constitutions were 
adopted more or less abruptly in the period during the split between these two 
republics, and to be evaluated, they have to be observed in operation. Still 
others, such as the Romanian constitution, or the constitutions of the former 
Soviet republics of Central Asia and Transcaucasia, have many gaps that were 
left for further implementing action, but for now these basic laws give an 
impression of incompleteness. 

No single constitutional model has surfaced in East-Central Europe. How- 
ever, the countries of this region face similar problems, and similar consti- 
tutional remedies might be tested to find their solution. These similarities 
should be identified by constitutional commentators, who should bring them 
to the attention of constitution drafters. It should be noted with some em- 
phasis that two basically different skills are necessary to advance the process 
of constitutional drafting. Looking for advice and assistance, the East must 
distinguish between two kinds of constitutional experts: horizontal and verti- 
cal comparativists. The first kind of experts specialize in comparisons of 
recently drafted constitutional models and in the process of constitutional 
drafting, while the second kind focus on historical studies of constitutional 
traditions and legacies. Western constitutional experts may successfully fulfill 
the first role and highlight the horizontal dimension of the constitution- 
drafting process. If, however, the West does not want to duplicate the dissatis- 
fying constitutional experiments of Third World countries, it should leave 
assessment of the analyzed models’ adaptability to constitutional experts from 
the new European democracies. 
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ANNEX 





LAW ON THE MAJOR 
CONSTITUTIONAL PROVISIONS OF 
THE PEOPLE’S ASSEMBLY OF THE 


REPUBLIC OF ALBANIA 
(Adopted April 29, 1991) 


[It has been] decided 


Chapter I: General Provisions 


Article 1. Albania is a parliamentary republic. National sovereignty stems from the 
people and belongs to them. 

Article 2. The Republic of Albania is a juridical and democratic state. Man’s dignity, 
his rights and freedoms, free development of his personality as well as the constitu- 
tional order, equality before the law, social justice and pluralism are the foundations of 
this state, whose duty is to observe and defend them. 

Article 3. The fundamental principle of state organisation is the division of the legisla- 
tive, executive power and judicial one. The people exercise their power through their 
representative organs and referendum as well. The representative organs are elected 
by free, general, equal, direct and secret ballot. State activity is exercised only by the 
state organs recognised by law. 

Article 4. The Republic of Albania recognises and guarantees the fundamental hu- 
man rights and freedoms, those of national minorities, admitted in the international 
documents. 

Article 5. The legislative power belongs to the People’s Assembly of the Republic of 
Albania. The head of the state is the President of the Republic elected by the People’s 
Assembly. The rights and duties of the president are set by this law. The supreme 
organ of the executive power is the Council of Ministers. The rights and duties of the 
Council of Ministers are set by this law. The judicial power is exercised by courts 
which are independent and are guided only by law. 

Article 6. Political pluralism is one of the fundamental conditions of democracy in the 
Albanian state. The political parties and other organisations, are created and exercise 
their activity according to the law. They are fully separated from the state. It is pro- 
hibited the activity of political parties in military units and institutions of the Ministry 
of Defence and the Minister of the Interior, the Ministry for Foreign Affairs and 
diplomatic representations abroad, the attorney’s offices, investigation offices, courts, 
etc. The departisation and depoliticisation of organs is done by law. 
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Article 7. The Republic of Albania is a secular state. The state observes the freedom of 
religious belief and creates conditions to exercise it. 

Article 8. The legislation of the Republic of Albania considers, recognises and ob- 
serves the principles and norms of the international law generally accepted. The strict 
and similar application of juridical norms is compulsory for all the state organs, politi- 
cal parties, other organisations, employees as well as for other physical and juridical 
persons. All the citizens are equal to the law. 

Article 9. Concerning the relations with foreign countries the Republic of Albania 
defends the national independence and interests, pursues the policy of co-operation 
and good neighbourliness, international peace and security. The Republic of Albania 
takes care for the recognition and observation of the national and democratic rights of 
the Albanians residing outside the state borders of the Republic. 

Article 10. The country’s economy is based on the diversity of ownership, free initia- 
tive of all economic subjects and the regulatory role of the state. Economic initiative of 
juridical and physical persons cannot develop contrary to the social interest and should 
not impair the security, freedom and dignity of man. 

Article 11. Subjects of the right to ownership are the state, juridical and physical 
persons. All kinds of ownership are equally defended by law. The assets which are 
objects of the state property are set by law. 

Article 12. The foreign juridical and physical person may gain the right to ownership 
under the conditions foreseen and guaranteed by law. The foreign physical and juridi- 
cal person is guaranteed the right to carry out independent economic activity, to invest 
at home, to form joint ventures and his own under the circumstances set by law. He is 
also guaranteed the right to transfer profits. 

Article 13. It is incumbent upon the juridical and physical persons to contribute to 
defray the state expenditure in relation to their income. No tax or levy can be estab- 
lished, but by law. 

Article 14. The trade unions recognised by law are juridical persons and may sign 
collective working contracts with the public or private subjects. The way of reaching 
contracts is defined by law. 


Chapter II: The Supreme Organs of the State Power 


(a) The People’s Assembly 


Article 15. The People’s Assembly is the highest organ of the state power and the only 
law-making organ. The People’s Assembly exerts sovereignty in the name of the peo- 
ple and state, in the forms and boundaries foreseen by this law. 
Article 16. The People’s Assembly has the following main competences: 
(1) It defines the main directions of the internal and foreign policy of the state. 
(2) It approves and changes the Constitution and the laws, decides definitely upon the 
reconciliation of the laws with the Constitution and makes their interpretation. 
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(3) It approves the economic and social draft programmes of the country’s development 
and the synthetic indices, as well as the state budget. 
(4) It decides on the partial and general mobilisation, the state of emergency and the state 
of war in case of armed aggression against the Republic of Albania or when this is 
necessary to fulfil obligations deriving from the international treaties. 
(5) Itratifies and denounces the treaties of political character; the treaties or agreements of 
military character; the treaties or agreements which have to do with the borders of the Re- 
public of Albania; the treaties or agreements which have to do with the fundamental rights 
and duties of the citizens; the treaties from which derive financial obligations for the state; 
treaties of agreements leading to changes to the legislation; treaties and other agreements 
which foresee that their ratification or denunciation be done by the People’s Assembly. 
(6) It grants amnesty. 
(7) It decides on people’s referendums. 
(8) It elects and discharges the President of the Republic of Albania. 
(9) It elects, appoints and discharges the Supreme Court, the Attorney General and his 
substitutes. 
(10) It controls the activity of the Council of Ministers and the attorney-general’s office. 
(11) It controls the activity of RT V [Albanian radio and television], ATA and other official 
media of public information, depending on it. The status of these organs is set by law. 
(12) It defines the administrative-territorial structure of the country. 
(13) It decides on the creation or dissolution of the ministries or other organs equal to 
them. 
Article 17. The People’s Assembly is made up of 250 deputies. The People’s Assembly 
is elected for a four-year period. The People’s Assembly convenes the first session no 
later than two months from the day it is elected. The elections to the People’s Assembly 
are held no later than three months from the day its mandate expires. In case of war or 
state of emergency the People’s Assembly can prolong its activity beyond the fixed 
limit as long as the war or the state of emergency continues. 
Article 18. The People’s Assembly elects its Presidency, which is made up of the 
chairman and two deputy chairmen. The activity of the People’s Assembly and its 
Presidency is conducted according to the regulation it has adopted. 
Article 19. The People’s Assembly convenes its sessions no less than four times a year. 
The sessions of the People’s Assembly convene on the decision of its Presidency. The 
Presidency convenes the session of the People’s Assembly when this is also required by 
the President of the Republic, the Council of Ministers or by one fourth of the depu- 
ties. The meetings of the People’s Assembly start when the majority of the deputies is 
present. The meetings of the People’s Assembly are open, except in special cases when 
the People’s Assembly decides otherwise. 
Article 20. The People’s Assembly elects from its ranks permanent and temporary 
commissions. In its first session the People’s Assembly elects a commission to examine 
the mandates of the deputies. At the proposal of this commission, the People’s Assem- 
bly confirms or annuls the mandates of the deputies. It is incumbent upon the perma- 
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nent commissions to examine the draft laws and normative decrees of the President of 
the Republic, to follow and control the activity of the ministries and other state organs 
according to the respective sectors and to forward problems to the People’s Assem- 
bly or the Council of Ministers. The temporary commissions are created for certain 
questions. 

Article 21. It is the duty of the deputy to the People’s Assembly in his activity to serve 
the people and homeland conscientiously. The rights and duties of the deputy are 
defined by law. 

Article 22. The deputy to the People’s Assembly enjoys immunity. The deputy cannot 
be prevented from accomplishing his duties and obtaining the data which are not state 
secret. The deputy cannot be controlled, detained, arrested or penally prosecuted 
without the consent of the People’s Assembly. The deputy may be detained without the 
consent of the People’s Assembly only in cases when he commits an apparent and 
grave crime. The deputy has no legal responsibility for the acts he makes and the 
stands he adopts while performing his duty as deputy or for the vote he casts. 

Article 23. The law-making initiative belongs to the President of the Republic, the 
Council of Ministers, to every deputy, as well as to a group of 20,000 nationals enjoy- 
ing the right of voting. The laws and other acts of the People’s Assembly besides the 
constitutional ones, are considered approved, when voted by the majority of the pres- 
ent deputies, but no less than one third of deputies. The laws are declared no later than 
15 days following the approval and enter into force 15 days after being published in the 
official gazette, except for the cases when foreseen differently by the laws as well as the 
cases of organic laws. 


(b) The President of the Republic of Albania 


Article 24. The President of the Republic of Albania is the head of state and represents 
the whole unity of the people. 

Article 25. The President of the Republic of Albania, is elected by the People’s Assem- 
bly having no less than two candidates for five years, by a secret ballot, and by a two- 
thirds majority of the votes of all the deputies. In case the required majority is not 
ensured in the first ballot, a second voting is held in which the president of the Re- 
public is elected by the absolute majority of all the deputies’ votes. The candidate for 
president is proposed to the People’s Assembly by a group of no less than 30 deputies. 
In case there are more than two candidates for the post of the President of the Re- 
public, in the second voting the two candidates that have won the greatest number of 
votes in the first voting have the right to be put up. The candidate that wins the 
absolute majority of all the deputies’ votes considered elected. 

Article 26. President of the Republic may be elected from every Albanian national that 
has reached the age of 40 and that fulfills the conditions to be elected as deputy. The 
President of the Republic after being elected by the People’s Assembly, takes the oath 
before it. The election of the President of the Republic is made no later than 30 days 
before the mandate of the former President of the Republic expires. The same person 
cannot be elected President of the Republic more than twice in succession. In case the 
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president is elected from among the ranks of the deputies, he gives up the mandate of 
the deputy. The function of the president is irreconcilable with any other function, 
besides those foreseen by this law. 
Article 27. The President of the Republic is discharged or released before the expiry of 
his mandate only when 
(a) He has committed the crime of betrayal to the homeland or has violated this law. 
(b) His health condition prevents his from performing the duties. 
(c) He has put up his resignation on his free will. 
Article 28. Follow the main competences of the President of the Republic: 
(1) Guarantees the observation of this law, other laws and rights and freedoms of citizens. 
(2) Convenes the first session of the new legislature of the People’s Assembly. 
(3) Fixes the date of elections to the People’s Assembly and local power organs. 
(4) Declares the laws and referendums decided upon by the People’s Assernbly. 
(5) Enjoys the right, within 15 days since the approval of the law by the People’s Assem- 
bly, to put it up for re-examination by the People’s Assembly only once. 
(6) Appoints the chairman of the Council of Ministers and accepts his resignation. 
(7) Upon the proposal of the chairman of the Council of Ministers, between the two 
sessions of the People’s Assembly, appoints, discharges or releases separate members of 
the government. The President of the Republic submits this decree for approval to the 
People’s Assembly in its nearest meeting. 
(8) He appoints and discharges upon the proposal of the Chairman of the Council of 
Ministers leaders of other central institutions. 
(9) Having the opinion of the Chairman of the Council of Ministers and the Chairman of 
the Presidency of the People’s Assembly, he may dissolve the People’s Assembly prior to 
the expiry of the legislature, when its composition does not allow the performance of the 
functions of the assembly itself and makes impossible the country’s running. On this 
occasion, the elections to the People’s Assembly are held again no later than 45 days since 
the day of dissolution. 
The President cannot exercise this competence over the last six month period of his 
mandate. 
(10) He signs international treaties, ratifies and denounces those not examined by the 
People’s Assembly itself. 
(11) He appoints and discharges the diplomatic representatives upon the proposal of the 
chairman of the Council of Ministers. 
(12) Accepts the credentials and letters of call of the diplomatic representatives of foreign 
states. 
(13) Endorses the requirements for granting or casting off Albanian nationality. 
(14) Exercises the right of pardon. 
(15) Awards decorations and honourable titles. 
(16) Grants the right for political asylum. 
(17) When it is impossible for the People’s Assembly to convene he declares the partial 
and general mobilisation as well as the state of emergency. In such cases the declaration is 
submitted for approval to the People’s Assembly within five days. 
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(18) When the convocation of the People’s Assembly is impossible, declares the state of 

war in case of armed aggression against the Republic of Albania. 

(19) Issues decrees of individual character and decisions, in urgent cases issues even 

decrees of normative character, which are submitted for approval to the People’s Assem- 

bly in its nearest session. 
Article 29. The acts issued by the President of the Republic on the exertion of compe- 
tences foreseen in the items I0, 11 and 19 of Article 27 of this law, assume juridical 
power and are countersigned, accordingly, by the Chairman of the Council of Minis- 
ters or by the respective minister or the persons equalled with them. 
Article 30. When the seat of the President of the Republic is vacant for any reason 
whatsoever, his competences are exercised temporarily by the chairman of the Presi- 
dency of the People’s Assembly, excluding those foreseen in the items 5, 6, 7, 9 and 19 
of the Article 27 of this law. The election of the President of the Republic takes place no 
later than 15 days from the day when the seat of the President has remained vacant. 
Article 31. The President of the Republic does not respond for the acts committed 
during his function, the cases of treason to the homeland or violation of this law 
excluded. In such cases, the question of responsibility might be discussed at the Peo- 
ple’s Assembly at the request of no less than one-fourth of deputies. The respective 
decision is adopted by secret ballot with a majority of two thirds of the deputies. 
Article 32. The President of the Republic of Albania is general commander of the 
Armed Forces and chairman of the Council of Defence. The Council of Defence is 
created to direct, organise and mobilise all the forces and the country’s resources for 
the defence of the homeland. The composition of the Council of Defence is assigned 
by the People’s Assembly on the proposal of the chairman of the Council of Defence. 


Chapter III: Supreme Organs of State Administration 


Article 33. The Council of Ministers is the highest executive and legislative organ. The 
Council of Ministers is assigned in the first session of the People’s Assembly. The 
President of the Republic assigns the Chairman of the Council of Ministers and upon 
the proposal of the latter the ministers too. The composition of the government and its 
programme are adopted by the People’s Assembly with majority of votes, within five 
days from the date it is submitted. In case he does not get the vote of confidence, the 
chairman of the Council of Ministers immediately submits his resignation to the presi- 
dent of the Republic, who assigns the new chairman of the Council of Ministers. 
Before resuming the functions, the Chairman of the Council of Ministers and the 
ministers swear before the President of the Republic. 

Article 34. The deputies enjoy the right to forward at any time a lack of confidence 
motion towards the Council of Ministers or its separate members. The lack of confi- 
dence motion should be signed by at least one tenth of the deputies and can be 
examined by the People’s Assembly only after three days of its presentation. Non- 
approval by the People’s Assembly of a proposal forwarded by the government does 
not necessarily bring about the compulsory resignation of the government. 
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Article 35. The Council of Ministers is made of the Chairman, Vice-Chairmen, the 
ministers and other persons defined by law. Any Albanian citizen residing permanently 
in the Republic of Albania and enjoying the right to be elected might be in the com- 
position of the Council of Ministers. The members of the Council of Ministers should 
not have, except for the mandate of the deputy, any other state or professional function 
and should not take part in leading organisms of economic and trade organisations. 
The member of the Council of Ministers may leave his seat vacant even when he does 
not ensure the vote of confidence or when [he] resigns. The Council of Ministers is a 
collegial organ. Decisions are adopted when approved by the absolute majority of its 
members. The ministers respond collegially for the acts of the Council of Ministers 
and individually for acts of their institutions. The composition, attributes and organi- 
sation of the Council of Ministers are arranged by law. 
Article 36. The Council of Ministers has the following main competences: 

(1) Directs the activity for the realisation of the domestic and foreign policy of the state. 

(2) Issues the decisions, ordinances and instructions in compliance with the Constitution 

and laws and on their implementation. They are signed by the Chairman of the Council 

of Ministers and, when having a normative character, are published in the Official Ga- 

zette, excluding separate cases foreseen by law. 

(3) Guides and controls the activity of ministries and other central organs of the state ad- 

ministration. Co-ordinates and monitors the activity of local organs of administration, en- 

suring the compulsory and similar implementation of the laws and acts of the government. 

(4) Directs the activity for the fulfillment of the tasks in the field of the country’s defence, 

conform the decisions of the Council of Defence. 

(5) Adopts measures on security, the preservation and strengthening of juridical order 

and of the citizens’ rights. 

(6) Reaches international agreements, adopts and denounces those that are not subjected 

to ratification. 

(7) Works out economic and social programmes of the country’s developments and the 

synthetic economic indices, the state budget, pursues and controls their implementation, 

co-ordinates, disciplines and controls the state finances and the monetary and credit 

system. 

(8) Makes the division or unification of the administrative-territorial units. 

(9) Adopts measures to ensure the protection of the environment, the suitable working 

conditions and the protection of the citizens’ health. 
Article 37. The Council of Ministers invalidates the illegitimate acts of the ministries 
and other central organs of state administration. 
Article 38. The Chairman and the Vice-Chairmen of the Council of Ministers con- 
stitute the Presidency of the Council of Ministers. By the decision of the Council of 
Ministers, the Presidency may be charged to examine and solve various questions 
under its competences. The Chairman of the Council of Ministers represents the 
Council of Ministers, presides over its meetings, directs its general activity and re- 
sponds for it, ensures the unity of political and administrative management of the 
government, co-ordinating the affairs of the ministries and other central institutions. 
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Article 39. The ministers and other persons equalled with them, direct the ministries 
and the other central institutions in certain branches of the respective ministries. The 
ministers bear responsibility for the activity of respective ministries. The ministers, on 
questions under their competences, issue orders, regulation and instructions based on 
the laws and ordinances and decisions of the Council of Ministers and on their imple- 
mentation. The acts of ministers of normative character are issued in the Official 
Gazette, special cases foreseen by law excluded. 

Article 4o. The ministers abrogate unlawful orders and instructions of the subordinate 
organs, enterprises and institutions. 

Article 41. The members of the Council of Ministers respond penally to the violation 
of this law as well as of other laws related to the exercise of their function. The penal 
prosecution is approved by the People’s Assembly. 


Chapter IV: Final Provisions 


Article 42. The creation, organisation and activity of the local organs of power, admin- 
istration, courts and attorney-general are made according to certain regulations with 
existing legal provisions, excluding those that run contrary to this law. The investiga- 
tor’s office depends administratively on the Minister of Justice. 

Article 43. The drafts for amendments to this law might be forwarded by the President 
of the Republic of Albania, the Council of Ministers or one fourth of all the deputies. 
The adoption of amendments is done by the People’s Assembly with a majority of two- 
thirds of all the deputies. 

Article 44. The provisions of this law operate till the adoption of the Constitution of 
the Republic of Albania, whose draft will be worked out by the special commission 
charged by the People’s Assembly. The composition of the commission and the sched- 
ule of the presentation of the draft constitution is defined by special decision of the 
People’s Assembly. 

Article 45. The Constitution of the PSR of Albania, adopted on 28th December 1976, 
as well as its later amendments, is invalidated. 

Article 46. This law enters into force immediately. 


Tirana, 29th April 1991 
Law No. 7,491 


REPUBLIC OF ALBANIA CHARGE OF RIGHTS 
(Adopted March 31, 1993) 


Law on a Supplement to the Law No. 7491, Dated 29.04.1991—“On Principal 
Constitutional Provisions” 
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On the basis of Articles 16 and 23 of the Law “On Principal Constitutional Provi- 
sions,” on the proposal of the President of the Republic, 

The People’s Assembly of the Republic of Albania 

Considering that, during the fierce and extremely inhuman dictatorship of the 
Party-State, which lasted for 46 years in Albania, civil, political, economic, social and 
cultural rights and the very fundamental freedoms of the individual were violated and 
denied by the means of state terror, 

Considering that respect and provision for the unrestricted enjoyment of these 
rights and freedoms constitutes one of the highest aspirations of the Albanian people 
and a prerequisite to the provision of liberty, social equality and democratic prosperity 
of the society, 

Decided 

To add a separate Chapter to the Law No. 7491, dated 29.04.1991 “On Principal 

Constitutional Provisions,” with the following content: 
“Fundamental freedoms and human rights” 

The fundamental freedoms and human rights are sanctioned and guaranteed by 
means of the following provisions: 

Article 1. The right to life—The right to life of any individual shall be protected by law. 
No one shall be deprived of his life, except where a judgment is to be enforced because 
of an extremely grave crime committed deliberately, where the law provides for the 
death penalty. The death penalty shall not apply to juveniles under the age of 18 at the 
time the crime was committed, or to women. 

Article 2. Freedom of expression—The freedom of expression may not be violated. Any 
prior censorship is prohibited. No law may be enacted to restrict the freedom of 
speech, press or any other mass media, except in those cases where the protection of 
children’s interests or the lives of people are concerned. The right to information may 
not be denied to anyone. The exercise of freedoms and rights may not be restricted, 
except in those cases prescribed by law, which constitute necessary means in a demo- 
cratic society in the interests of national security, territorial integrity, public safety and 
order, or for the prevention of crime, for the protection of health or morals, the 
reputation or rights of others, for preventing the disclosure of information received in 
confidence or for maintaining the authority and impartiality of the judiciary. 

Article 3. The abolition of torture—No one shall be subjected to torture, or to degrading 
or inhuman treatment or punishment. 

Article 4. The prohibition of forced labor—No one may be compelled to undertake any 
forced labor, except for cases where a judgment is enforced, or during military service 
or any other service deemed necessary in a situation of emergency, or where any 
natural calamity threatens the life or health of people. 

Article 5. An individual’s freedom and personal security—An individual’s freedom and 
personal security may not be violated. No one may be taken into custody without 
sufficient evidence. The detained person shall be given an immediate explanation 
concerning the reasons for the detention and, within a reasonable time, shall appear 
before a judge. No one may be kept in custody for more than 48 hours. Every person 
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kept in custody or under arrest shall be given the explanation that he is under no 
obligation to submit a declaration and that he has the immediate right to communicate 
with a lawyer. The arrested person shall have the right of appeal against his arrest, in a 
court. 
Article 6. No punishment without a law—No one shall be accused of or found guilty of 
an offense which was not punishable by law at the time the offense was committed. No 
sentence graver than the one provided for by law at the time the offense was committed 
may be imposed. The favorable criminal law shall have a retroactive effect. 
Article 7. Presumption of innocence—Everyone shall be presumed innocent until other- 
wise proved and a final judgment delivered. 
Article 8. Criminal procedural guarantees—No one during criminal proceedings, shall 
be deprived of the right to. 
(a) be informed immediately and in detail about the nature of the charge he is accused of; 
(b) have sufficient time and facilities to prepare for his own defense; 
(c) have the aid, free of charge, of a translator in those cases where the accused cannot 
speak or understand Albanian; 
(d) be defended by himself or by a lawyer that he has chosen, and be able to speak freely 
and privately with the latter, and be provided with legal aid by any lawyer, where the 
accused does not possess sufficient means; 
(e) question witnesses and request the appearance of further witnesses, experts and other 
persons who can clarify the matter by giving evidence. 
Article 9. No enforcement to confess one’s guilt—No one may be forced to give evidence 
against himself or to confess his guilt. 
Article 10. Invalidity of unlawful evidence—No one may be found guilty on evidence 
collected and produced unlawfully. 
Article 11. The right to speak before a trial—No one may be denied the right to speech 
prior to being sentenced. 
Article 12. Prohibition to judge a single offense twice—No one may be judged or sen- 
tenced more than once for a single offense, except when a higher court rules that the 
case shall be judged again. 
Article 13. The right to appeal—Everyone shall have the right of appeal against a judg- 
ment, to a higher court established by law. 
Article 14. The right to rehabilitation and compensation—Anyone being punished due to 
a misjudgment or due to encroachment by an unlawful administrative act shall have 
the right to rehabilitation and compensation in compliance with the law. Anyone 
suffering from damage due to the act of another shall have the right to be compensated 
in accordance with the law. No prisoner may be denied humane treatment or moral 
rehabilitation. 
Article 15. Prohibition to encroach on the private life and dignity of the individual—The 
private life and dignity of an individual may not be encroached. Information concern- 
ing the private life of an individual may be collected only with his permission, or where 
this is indispensable in carrying out investigations for an offense, or by the approval of 
a competent government body, assigned by law, for reasons of national security. The 
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collection, handling and final use of personal data, as well as the supervision and 
secrecy thereof are governed by the law. No one may be denied the right to know the 
content of the information collected about him, except where the interests of criminal 
proceedings or national security are involved. It is prohibited to use personal data for 
purposes other than those for which they were collected. 

Article 16. Inviolability of dwelling and individual—The dwelling is inviolable. Entry 
into a house without permission of the dweller is possible only by a court decision in 
cases prescribed by law, or where this is necessary to avoid any imminent danger to the 
life or health of the dwellers, to protect property, or when a crime is being, or has just 
been, committed. No one may be subjected to a personal search, except in cases of 
entering or leaving the territory of the state, or in cases where public safety is immi- 
nently threatened. 

Article 17. Privacy of correspondence—The privacy of correspondence or of any other 
means of private communication may not be encroached, except for a judgment in the 
interests of criminal proceedings or by the approval of a competent governmental 
body, assigned by law, in cases where it is considered indispensable for reasons of 
national security. 

Article 18. Freedom of conscience and religion—The freedom of thought, conscience and 
religion may not be violated. Everyone may freely change his religion or beliefs and 
may manifest them either alone or in community with others and in public or in private 
life in worship, teaching, practice and observance. 

Article 19. The right to elect and to be elected—Every citizen above the age of 18 has the 
right to elect and be elected. Those citizens who have forfeited their legal and civil 
capacity are excluded from this right. Persons arrested and those who are serving a 
sentence shall have the right to elect only. The vote is personal, equal and secret. 
Article 20. The right to organization—No one may be denied the right to collective 
organization for any lawful purpose. Restrictions on civil servants exercising such a 
right may be prescribed by law. 

Article 21. The right to assembly—Peaceful assembly, without arms, may not be re- 
stricted. Assemblies in squares and public passages may be organized with the prior 
permission of competent bodies, who may refuse permission only when there is a 
sufficient ground to believe that security and public order are seriously threatened. 
Article 22. The right to movement—Everyone has the right to choose his dwelling and to 
freely move around the territory of the country, except in cases where the law provides 
restrictions, for reasons of health and public security. Everyone shall be free to travel 
abroad and return. 

Article 23. Prohibition of deportation and extradition—No Albanian citizen may be de- 
ported from the territory of the state. Extradition of a citizen may be allowed only 
where it is provided for explicitly in international Conventions to which the Republic 
of Albania is a party. Mass deportations of foreigners is prohibited. Foreign individuals 
may be deported in cases prescribed by law. 

Article 24. Citizenship—No one may be deprived of his Albanian citizenship without 
his consent or of the right to renounce his citizenship. The terms for gaining and giving 
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up citizenship are governed by law. All Albanian citizens residing abroad enjoy the 
protection of the state. 

Article 25. Equality before the law—All persons are equal by law before the law. No one 
may be discriminated against on account of sex, race, ethnic belonging, language, 
religion, economic and financial, educational and social conditions, political opinions, 
parental belonging, or any other personal circumstances. 

Article 26. The rights of minorities—Individuals belonging to minorities shall enjoy, with 
no discrimination and in equality before the law, the fundamental human rights and 
freedoms. They may freely express, preserve and develop their own ethnic, cultural, 
religious, and linguistic identity, teach and be taught in their mother tongue, and 
associate in organizations and societies to protect their interests and identity. Na- 
tionality shall be determined on the basis of accepted international norms. 

Article 27. The right to private property and inheritance—No one may be denied the right 
to own private property, either alone or jointly with others, or the right of inheritance. 
The acquisition, enjoyment and transfer of property, and the right to inheritance are 
governed by law. No one may be expropriated, except in the public interest and against 
full compensation. 

Article 28. The right to employment—Everyone shall have the right to gain a living by 
lawful employment of his own choice and accord. Everyone shall be free to choose his 
profession, working place and systems of professional training. 

Article 29. Trade union freedom—Employees shall have the right to freely associate in 
trade unions to protect their interests in matters concerning labor and social insurance. 
Article 30. The right to go on strike—The right to strike by employees, when they intend 
to ameliorate their working conditions, to demand higher wages or any other profit 
obtained through work may not be restricted. The terms and rules for exercising such 
a right and the guarantees to provide the necessary services for society, are laid down 
by law. 

Article 31. The right to insurance and social assistance—Everyone reaching the retire- 
ment age or suffering from a disability to work shall have the right to social insurance, 
in conformity with a system laid down by law. Employees becoming unemployed for 
reasons beyond their will and control shall have the right to compensation according to 
the terms prescribed by law. 

Article 32. Marriage and the family—Everyone of marriageable age shall have the right 
to freely choose his or her partner and found a family. Marriage and the family shall 
enjoy special protection by the state. Contracting and dissolving of a marriage shall be 
governed by law. 

Article 33. Protection of children and women—Children, juveniles, pregnant women and 
young mothers shall enjoy the right to special protection provided by the law. Children 
born out of wedlock, shall have equal right as children born within wedlock. 

Article 34. Health care by the state—Everyone shall have the equal right to health care by 
the state. Compulsory medications shall be administered only for the benefit of the 
patient, in those cases envisaged by law. No one shall be subjected to a medical or 
scientific experiment without his consent. 
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Article 35. The right to education—Everyone shall have the right to an education free of 
charge which lasts no less than 8 years. General secondary education shall be open to 
everyone. Secondary and higher vocational training shall be conditioned only on pro- 
fessional criteria. Pupils and students shall also have the right to be educated in private 
schools. University autonomy shall be guaranteed. 

Article 36. The freedom of creation and intellectual property rights—Everyone shall enjoy 
the freedom of creation in science, technique, literature and the arts. Copyright shall 
be protected by law. 

Article 37. The right to petitton—Everyone, alone or jointly with others, shall have the 
right to address requests, claims, or suggestions to competent governmental bodies. 
Article 38. Fair legal process—The freedom, the property or the rights acknowledged by 
law may not be encroached without a fair legal process. 

Article 39. Fudicial restitution of a right—No one, suffering encroachment of a right 
acknowledged by this Constitutional Law, may be denied judicial restitution of that 
right. 

Article 40. The guarantee of a fair trial—No one may be denied the right to a fair, public 
and quick trial by a competent, impartial and independent court. The presence of the 
public and mass media during the trial may be restricted when the interests of the 
public order or morality, national security, the private life of the parties in court or 
justice demand it. 

Article 41. Temporary restriction of rights—The exercising of some specific rights may 
be temporarily restricted by law in a situation of national emergency or war, with the 
exclusion of the rights provided for in Article 1 (right to life), 2 (freedom of expres- 
sion), 3 (abolition of torture), 9 (no enforcement to confess one’s guilt), 18 (freedom 
of conscience and religion), 25 (equality before the law), 39 (judicial restitution of a 
right), and 40 (guarantee of a fair trial). 

Article 42. The present law becomes effective 25 days after its publication in the Official 
Gazette— 


Tirana, 31 March 1993 
No. of the Law. 506 
Speaker of the Parliament 
Pjeter Arbnori 


CONSTITUTION OF THE REFUSE EG 


OF BELARUS 
(Adopted March 15, 1994) 


We, the people of the Republic of Belarus, proceeding from responsibility for the 
present and future of Belarus, recognizing ourselves to be a full subject of the world 
community and confirming our commitment to values common to all mankind, taking 
as a basis our inalienable right to self-determination, relying on the age-old history of 
the development of Belarusian statehood, endeavoring firmly to establish the rights 
and liberties of each citizen of the Republic of Belarus, and wishing to ensure civil 
harmony and the permanent foundations of the power of the people and a state based 
on the rule of law, adopt this constittution—the basic law of the Republic of Belarus. 


Section I. Principles of the Constitutional System 


Article 1. The Republic of Belarus is a unitary democratic, social state based on the 
rule of law. The Republic of Belarus is supreme and possesses the fullness of power on 
its territory and exercises domestic and foreign policy independently. The Republic of 
Belarus defends its independence and territorial integrity and the constitutional sys- 
tem and ensures legality and law and order. 

Article 2. Man is the highest value of society and the state. The state is responsible to 
the citizen for the creation of the conditions for the free and worthy development of the 
personality. The citizen is responsible to the state for the unswerving discharge of the 
obligations entrusted to him by the constitution. 

Article 3. The sole source of state power in the Republic of Belarus is the people. The 
people exercise their power directly and via representative authorities in the forms and 
within the limits determined by the constitution. All actions in respect to the achieve- 
ment of state power by forcible methods and also by way of some violation of the laws 
of the Republic of Belarus shall be punished in accordance with the law. 

Article 4. Democracy in the Republic of Belarus shall be exercised on the basis of a 
diversity of political institutions, ideologies and opinions. The ideology of political 
parties, religious or other public associations, or social groups may not be established 
as obligatory for the citizens. 

Article 5. Political parties and other public associations shall, operating within the 
framework of the constitution and the laws of the Republic of Belarus, contribute to 


Constitution of the Republic of Belarus 333 


the ascertainment and expression of the political will of the citizens and shall partici- 
pate in elections. Political parties and other public associations are entitled to avail 
themselves of the official news media in the procedure determined by the law. The 
creation and the activity of political parties and, equally, other public associations 
whose purpose is a forcible change in the constitutional system or which engage in 
propaganda of war or national, religious or racial hatred are prohibited. 

Article 6. The state takes as a basis the principle of the separation of powers: legislative, 
executive and judicial. State authorities are within their competence independent: they 
interact among themselves and check and balance one another. 

Article 7. The state and all its authorities and officials shall be bound by the law and 
shall operate within the limits of the constitution and the laws adopted in accordance 
with it. Legal enactments or individual provisions thereof deemed in the procedure 
established by law to conflict with the provisions of the constitution shall not be legally 
valid. Enforceable enactments of state authorities shall be published or brought to 
general notice in some way specified by the law. 

Article 8. The Republic of Belarus recognizes the priority of the generally recog- 
nized principles of international law and shall ensure that legislation correspond to 
them. The conclusion of international treaties that conflict with the constitution is 
prohibited. 

Article 9. The territory of the Republic of Belarus is the natural condition of the 
existence and spatial limit of the self-determination of the people and the basis of their 
well-being and the sovereignty of the Republic of Belarus. The territory of Belarus is 
unified and inalienable. The territory is divided into oblasts, rayons, cities and other 
administrative-territorial units. The administrative-territorial division of the state shall 
be determined by law. 

Article to. A citizen of the Republic of Belarus shall be guaranteed the protection and 
patronage of the state both on the territory of Belarus and outside. No one may be 
deprived of citizenship of the Republic of Belarus or the right to change his citizenship. 
A citizen of the Republic of Belarus may not be extradited to a foreign state unless 
otherwise specified by international treaties of the Republic of Belarus. Citizenship 
shall be acquired and lost in accordance with the law. 

Article 11. Foreign citizens and stateless persons on the territory of Belarus shall enjoy 
rights and liberties and discharge obligations on a par with citizens of the Republic 
of Belarus, unless otherwise determined by the constitution, laws and international 
treaties. 

Article 12. The Republic of Belarus may grant asylum to persons persecuted in other 
states for political or religious beliefs or for their national affiliation. 

Article 13. The state shall accord everyone equal rights for the exercise of economic 
and other activity, except for that prohibited by law, and guarantee equal protection 
and equal conditions for the development of all forms of ownership. The state shall 
regulate economic activity in the interests of man and society. The law may determine 
facilities which are the property only of the state and also enshrine the exclusive right 
of the state to undertake particular types of activity. 
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Article 14. The state shall regulate relations between social, national and other com- 
munities on the basis of the principles of equality before the law and respect for their 
rights and interests. 

Article 15. The state shall be responsible for preservation of the historical and cultural 
heritage and the free development of the cultures of all national communities which 
live in the Republic of Belarus. 

Article 16. All religions and creeds are equal before the law. The establishment of some 
advantages or restrictions in respect to one religion or creed in relation to others shall 
not be permitted. The activity of religious organizations and their bodies and represen- 
tatives which is aimed against the sovereignty of the Republic of Belarus and its 
constitutional system and civil harmony or which entails a violation of citizens’ rights 
and liberties is prohibited. Relations of the state and religious denominations shall be 
regulated by law. 

Article 17. The official language of the Republic of Belarus is Belarusian. The Re- 
public of Belarus shall provide for the right of unrestricted use of Russian as the 
language of interethnic communication. 

Article 18. The Republic of Belarus shall proceed in its foreign policy from the princi- 
ples of states’ equality, the nonuse or threat of force, the sanctity of borders, the 
peaceful settlement of disputes, noninterference in internal affairs and other generally 
recognized principles and rules of international law. The Republic of Belarus aims to 
make its territory a nuclear-free zone, and the state, neutral. 

Article 19. The symbols of the Republic of Belarus as a sovereign state are its national 
flag, national coat of arms and national anthem. 

Article 20. The capital of the Republic of Belarus is the city of Minsk. The status of the 
city of Minsk shall be determined by law. 


Section II. The Individual, Society and the State 


Article 21. Assurance of the rights and liberties of the citizens of the Republic of 
Belarus is the highest purpose of the state. The state guarantees the rights and liberties 
of the citizens of Belarus enshrined in the constitution and the laws and specified by 
the international commitments of the state. 

Article 22. All are equal before the law and are entitled without any discrimination to 
equal protection of rights and legitimate interests. 

Article 23. Qualification of the rights and liberties of the individual shall be permitted 
only in the instances specified by law in the interests of national security, public order 
and the defense of the morals and health of the population, and the rights and liberties 
of other persons. No one may enjoy advantages or privileges that conflict with the law. 
Article 24. Everyone has the right to life. The state shall protect the life of the individ- 
ual against all unlawful endangerments. Until it is abolished, the death penalty may be 
applied in accordance with the law as an exceptional measure of punishment for 
particularly serious crimes and only in accordance with the verdict of a court of law. 
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Article 25. The state ensures the freedom, inviolability and dignity of the individual. 
The restriction or deprivation of personal liberty is possible in the instances and in the 
procedure established by law. A person who has been taken into custody shall be 
entitled to judicial verification of the legality of his detention or arrest. No one should 
be subjected to torture or to cruel, inhuman or degrading treatment or punishment or 
be subjected without his consent to medical or other experiments. 

Article 26. No one may be found guilty of a crime unless his guilt has been proven in 
the procedure specified by law and established by the verdict of a court which has 
acquired the force of law. A defendant shall not be required to prove his innocence. 
Article 27. No one should be compelled to testify or provide explanations against 
himself, members of his family, or his close relatives. Evidence obtained in violation of 
the law is legally invalid. 

Article 28. Everyone has the right to protection against unlawful interference in his 
private life, against encroachment on the secrecy of his correspondence and telephone 
and other communications, and against his honor and dignity included. 

Article 29. Inviolability of the dwelling and other legitimate possessions of the citizens 
is guaranteed. No one has the right without just cause to enter into the dwelling or 
other lawful possession of the citizen against his wishes. 

Article 30. Citizens of the Republic of Belarus have the right to move without restric- 
tion and choose their place of residence within the Republic of Belarus, to leave it and 
to return to it without hindrance. 

Article 31. Everyone is entitled to independently determine his attitude toward reli- 
gion, confess individually or together with others any religion or to confess none, to 
express and disseminate beliefs connected with his attitude toward religion, and to 
participate in the celebration of religious cults, rituals and ceremonies. 

Article 32. Marriage and the family, and motherhood, fatherhood and childhood are 
under the protection of the state. Women and men shall upon reaching the age of 
consent have the right on a voluntary basis to enter into marriage and start a family. 
Husband and wife are equal in family relationships. Parents or persons in loco parentis 
are entitled and are required to raise the children and display concern for their health, 
development and tuition. A child must not be subjected to cruel treatment or humilia- 
tion or be enlisted in work which could be harmful to its physical, mental or moral 
development. Children are required to display concern for their parents and also for 
the persons substituting for them and to render them assistance. 

Article 33. Everyone is guaranteed freedom of opinions and beliefs and their free 
expression. No one may be forced to express his beliefs or to deny them. Monopoliza- 
tion of the news media by the state, public associations or individual citizens and also 
censorship are not allowed. 

Article 34. Citizens of the Republic of Belarus are guaranteed the right to obtain, store 
and disseminate full, reliable and timely information on the activity of state authorities 
and public associations, and on political, economic and international life, and on the 
state of the environment. State authorities, public associations and officials are re- 
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quired to afford a citizen of the Republic of Belarus an opportunity to familiarize 
himself with material affecting his rights and legitimate interests. 

Article 35. Freedom of assembly, meetings, street marches, demonstrations and pick- 
eting not violating law and order or the rights of other citizens of the Republic of 
Belarus are guaranteed by the state. The procedure of realization of the said activities 
shall be determined by law. 

Article 36. Everyone has the right to freedom of association. Judges, employees of the 
Public Procurator’s Office and staff of the internal affairs authorities, the Control 
Chamber of the Republic of Belarus and the security authorities and servicemen may 
not be members of political parties or other public associations pursuing political ends. 
Article 37. Citizens of the Republic of Belarus are entitled to participate in the solution 
of matters of state both directly and via freely elected representatives. The direct 
participation of citizens in the administration of the affairs of society and the state shall 
be ensured by the holding of referenda and the discussion of draft laws and matters of 
republic and local significance and in other ways determined by law. 

Article 38. Citizens of the Republic of Belarus have the right to vote without restriction 
and to run for state office on the basis of universal, equal and direct suffrage by ballot. 
Article 39. Citizens of the Republic of Belarus have, in accordance with their ca- 
pabilities and professional training, the right to equal access to all offices of state 
authorities. 

Article 40. Everyone has the right to send personal or collective appeals to state author- 
ities. State authorities and also officials are required to examine an appeal and provide 
a response in point of substance within the time frame specified by law. A refusal to 
consider an appeal which has been submitted must be justified in writing. 

Article 41. Citizens of the Republic of Belarus are guaranteed the right to labor as the 
worthiest mode of man’s self-assertion, that is, the right to choice of profession and 
type of occupation, and work in accordance with their vocation, capabilities, education 
and vocational training, and with regard to social requirements and also to healthy and 
safe working conditions. The state shall create the conditions for full employment. In 
the event of a person not being employed for reasons which are beyond his control, he 
shall be guaranteed instruction in new specialties and an upgrading of his qualifica- 
tions with regard to social requirements and also unemployment benefits in accor- 
dance with the law. Citizens have the right to defense of their economic and social 
interests, including the right to associate in trade unions and to conclude collective 
contracts (agreements) and the right to strike. Forced labor, other than work or service 
determined by the sentence of a court or in accordance with the act governing a state of 
emergency or martial law, is prohibited. 

Article 42. Persons working for wages are entitled to compensation for the work they 
have done in accordance with its quantity, quality and social significance, but not less 
than the minimum established by the state. Women and men and adults and minors 
are entitled to equal compensation for work of equal value. 

Article 43. Working people have the right to recreation. For those working for wages 
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this right shall be secured by the establishment of a work week of not more than 40 
hours, shorter working hours at nighttime and the allocation of paid annual leave and 
days of weekly recreation. 

Article 44. The state guarantees everyone the right of property. A proprietor has the 
right to possess, enjoy and dispose of assets both individually and jointly with other 
persons. The inviolability of property and the right to inherit it are protected by law. 
The compulsory alienation of assets is permitted only by reason of public need, with 
observance of the conditions and the procedure determined by law and with timely 
and full compensation for the value of the alienated assets, and also in accordance with 
the verdict of a court of law. Exercise of the right of ownership must not cause harm to 
the environment or historical and cultural values or infringe the rights of other persons 
or their rights protected by law. 

Article 45. Citizens of the Republic of Belarus are guaranteed the right to health care, 
including free treatment in state health-care institutions. The right of the citizens of the 
Republic of Belarus to health care shall be secured also by the development of physical 
culture and sport, measures to improve the environment, the possibility of the use of 
health-and-fitness establishments and an improvement in occupational safety. 

Article 46. Everyone is entitled to pleasant surroundings and to compensation for 
damage caused by violations of this right. 

Article 47. Citizens of the Republic of Belarus are guaranteed the right to social se- 
curity in old age and in the event of illness, disability, loss of fitness for work and loss of 
the breadwinner, and in other instances specified by law. The state shall display par- 
ticular concern for persons who have lost their health in the defense of state and public 
interests. 

Article 48. Citizens of the Republic of Belarus have the right to habitation. This right 
shall be secured by the development of state, public and private housing, and assistance 
to citizens in the purchase of housing. No one may be deprived of housing arbitrarily. 
Article 49. Everyone has the right to education. Accessible and free general, secondary 
and vocational-technical education is guaranteed. Secondary specialized and higher 
education shall be accessible to all in accordance with the capabilities of each. Every- 
one may on a competitive basis obtain the corresponding education in state educated 
institutions free of charge. 

Article 50. Everyone is entitled to preserve his national affiliation, as, equally, no one 
may be compelled to determine or indicate national affiliation. Insults against national 
dignity shall be prosecuted according to the law. Everyone has the right to use his 
native language and choose the language of communication. The state guarantees, in 
accordance with the law, freedom of choice of language of education and tuition. 
Article 51. Everyone has the right to participate in cultural life. This right shall be 
secured by the general accessibility of the values of native and world culture in state 
and public collections and by the development of the network of cultural and educa- 
tional institutions. Freedom of artistic, scientific and technical creativity and teaching 
is guaranteed. Intellectual property is protected by law. 
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Article 52. Everyone on the territory of the Republic of Belarus is required to observe 
its constitution and laws, and to respect national traditions. 

Article 53. Everyone is required to respect the dignity, rights, liberties and legitimate 
interests of other persons. 

Article 54. Everyone is required to preserve the historical and cultural heritage and 
other cultural values. 

Article 55. Protection of the environment is the duty of everyone. 

Article 56. Citizens of the Republic of Belarus are required to participate in the fund- 
ing of government spending by way of the payment of state taxes and dues and other 
payments. 

Article 57. Defense of the Republic of Belarus is the obligation and sacred duty of the 
citizen of the Republic of Belarus. The procedure of military service and the grounds 
and conditions for exemption from military service or its replacement by alternative 
service shall be determined by law. 

Article 58. No one may be constrained to perform duties not specified by the constitu- 
tion of the Republic of Belarus and its laws or to deny his rights. 

Article 59. The state is required to adopt all measures accessible to it for the creation of 
the internal and international order necessary for the realization in full of rights and 
liberties of the citizens of the Republic of Belarus specified by the constitution. 

Article 60. State authorities, officials and other persons to whom the exercise of official 
functions has been entrusted are required to adopt within their jurisdiction the neces- 
sary measures for realization and protection of the rights and liberties of the individual. 
These authorities and persons shall be held liable for actions violating the rights and 
liberties of the individual. 

Article 61. Everyone is guaranteed protection of his rights and liberties by a compe- 
tent, independent and imparutal court of law in the time frame specified by law. For the 
purpose of defense of their rights, liberties, honor and dignity the citizens shall be 
entitled to seek in legal form both redress for property damage and material compen- 
sation for moral damage. 

Article 62. Everyone has the right to legal aid for the realization and defense of rights 
and liberties, including the right to use at any moment the assistance of lawyers and 
other of one’s representatives in court, other state authorities and bodies of local 
administration, at enterprises and in establishments, organizations and public associa- 
tions, and in relations with officials and citizens. In the instances specified by law, legal 
aid shall be rendered at the expense of public funds. Opposition to the rendering of 
legal aid in the Republic of Belarus is prohibited. 

Article 63. The realization of the rights and liberties of the individual specified by this 
constitution may be suspended only under the conditions of a state of emergency or 
martial law in the procedure and within the limits determined by the constitution and 
the law. The rights specified in Article 24, sentence 3 of Article 25, and Articles 26 and 
31 of the constitution may not be qualified at the time of the implementation of special 
measures in a period of a state of emergency. 


Constitution of the Republic of Belarus 339 


Section III. Electoral System, Referendum 


Chapter 1: Electoral System 


Article 64. The elections of deputies and other persons elected to state office by the 
people are universal: citizens of the Republic of Belarus who have reached the age of 18 
are eligible to vote. Citizens deemed incompetent by a court of law and persons held in 
accordance with the verdict of a court in places of confinement shall not participate in 
elections. Persons in respect to whom preventive punishment—custody—has in the 
procedure established by criminal-procedure legislation been chosen shall not partici- 
pate in the ballot. Any direct or indirect qualification of the citizens’ suffrage in other 
instances is impermissible and punishable according to the law. 

Article 65. The age qualification of the deputies and other persons elected to state 
office shall be determined by the corresponding laws, unless otherwise specified by the 
constitution. 

Article 66. Elections are free: the voter decides personally whether to take part in 
elections and for whom to vote. Elections shall be prepared and held openly and 
publicly. 

Article 67. Elections shall be equal: the voters shall have an equal number of votes. The 
number of voters in each constituency should be roughly equal. Candidates running 
for public office shall participate in elections on an equal basis. 

Article 68. Elections are direct: the deputies are elected by the citizens directly. 

Article 69. The elections shall be conducted by ballot: control of the expression of the 
electorate’s wishes in the course of the ballot is prohibited. 

Article 70. Public associations, the work force and the citizens have the right to nomi- 
nate candidates for deputy in accordance with the law. 

Article 71. Expenditure on the preparation and the holding of elections shall be borne 
by the state within the limits of the funds allocated for this purpose. 

Article 72. Election commissions shall provide for the holding of elections. The pro- 
cedure of the holding of elections shall be determined by the laws of the Republic of 
Belarus. Elections shall not be held in a period of a state of emergency or martial law. 


Chapter 2: Referendum (National Ballot) 


Article 73. Republic and local referenda may be conducted for the solution of most 
important questions of state and public life. 

Article 74. Republic referenda shall be scheduled by the Supreme Soviet of the Re- 
public of Belarus in accordance with a proposal of the president of the Republic of 
Belarus or no fewer than 450,000 citizens eligible to vote. No more than 30 days 
following the submittal for its consideration, in accordance with the law, of the pro- 
posals of the president or the citizens concerning the holding of a referendum, the 
Supreme Soviet shall be required to schedule a date for the holding of a republican 
referendum. The question of the holding of a republican referendum may also be 


340 Constitution of the Republic of Belarus 


considered by the Supreme Soviet on the initiative of no fewer than 70 deputies of the 
Supreme Soviet of the Republic of Belarus. 

Article 75. Local referendums shall be scheduled by the corresponding local represen- 
tative authorities on their own initiative or in accordance with the proposal of not less 
than 10 percent of citizens eligible to vote and resident on the corresponding territory. 
Article 76. The referendums shall be conducted by way of general, free and equal bal- 
lot. Citizens of the Republic of Belarus eligible to vote shall participate in referendums. 
Article 77. The decisions adopted by referendum may be cancelled or revised only by 
way of referendum, unless otherwise determined by the referendum. 

Article 78. The procedure of the realization of republican and local referendums and 
also the list of questions that may not be put to a referendum shall be determined by the 
law of the Republic of Belarus. 


Section IV. Legislature, Executive and Judiciary 


Chapter 3: Supreme Soviet of the Republic of Belarus 


Article 79. The Supreme Soviet of the Republic of Belarus is the highest representative 
permanent and sole legislative body of state power of the Republic of Belarus. 
Article 80. The Supreme Soviet shall consist of 260 deputies elected by the citizens of 
the Republic of Belarus. Any citizen of the Republic of Belarus who is eligible to vote 
and who has attained to the age of 21 may be a deputy of the Supreme Soviet. 
Article 81. The term of the Supreme Soviet shall be five years. The powers of the 
Supreme Soviet may be terminated early in accordance with a decree of the Supreme 
Soviet adopted by a majority of no less than two-thirds of the elected deputies. Elec- 
tions of a new Supreme Soviet shall be scheduled no later than three months prior to 
the completion of the term of the Supreme Soviet. 
Article 82. The first sitting of the Supreme Soviet shall be convened by the Central 
Commission of the Republic of Belarus for Elections and Republican Referendums no 
later than 30 days after the elections. 
Article 83. The Supreme Soviet of the Republic of Belarus shall: 
(1) schedule republican referendums; 
(2) adopt and revise the constitution; 
(3) adopt laws and decrees and exercise supervision of their execution; 
(4) provide an interpretation of the constitution and the laws; 
(5) schedule elections of deputies of the Supreme Soviet and the local soviets of deputies; 
Presidential elections; 
(6) form the Central Commission for Elections and Republican Referendums; 
(7) elect the Constitutional Court of the Republic of Belarus, the Supreme Court of the 
Republic of Belarus, the Supreme Economic Court of the Republic of Belarus, the 
procurator-general of the Republic of Belarus, the chairman and council of the Control 
Chamber of the Republic of Belarus, and the chairman and members of the board of the 
National Bank of the Republic of Belarus; 
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(8) determine the procedure of the solution of questions of the administrative-territorial 
arrangement of the state; 
(9) determine the guidelines of the domestic and foreign policy of the Republic of 
Belarus; 
(10) confirm the republican budget, the report on its administration and the allowances 
from all-state taxes and revenue for local budgets; 
(11) establish republican taxes and charges and exercise supervision of money issue; 
(12) ratify and denounce international treaties of the Republic of Belarus; 
(13) adopt amnesty decisions; 
(14) determine military policy; 
(15) declare war and conclude peace; 
(16) institute government awards and class ranks and titles of the Republic of Belarus; 
(17) adopt decrees on the dissolution of local soviets of deputies and schedule new elec- 
tions in the event of their systematic or flagrant violation of the requirements of legislation; 
(18) rescind directives of the chairman of the Supreme Soviet of the Republic of Belarus 
in instances where they conflict with the laws and decrees of the Supreme Soviet. 
The Supreme Soviet may decide other questions in accordance with the constitution. 
Article 84. The deputies shall vote at sittings of the Supreme Soviet in person. Laws 
and decrees of the Supreme Soviet shall be considered adopted provided that a major- 
ity of elected deputies-have voted for them, unless otherwise specified by the constitu- 
tion. Adopted laws shall within 10 days’ time following adoption be forwarded for the 
president’s signature. 
Article 85. The Supreme Soviet shall elect from the ranks of the deputies of the Su- 
preme Soviet a chairman of the Supreme Soviet, a first deputy chairman of the Su- 
preme Soviet and deputy chairmen of the Supreme Soviet. 
Article 86. The chairman of the Supreme Soviet shall be elected by ballot. He shall be 
accountable to the Supreme Soviet. 
Article 87. The chairman of the Supreme Soviet of the Republic of Belarus shall: 
(1) exercise general leadership of the preparation of questions to be considered by the 
Supreme Soviet; 
(2) chair sittings of the Supreme Soviet; 
(3) represent the Supreme Soviet in relations with bodies and organizations within the 
country and abroad; 
(4) sign decrees adopted by the Supreme Soviet; 
(5) introduce to the Supreme Soviet the candidates for the office of first deputy chairman 
and deputy chairmen of the Supreme Soviet, procurator-general and chairman of the 
Control Chamber; 
(6) direct the work of the Supreme Soviet bureaucracy. 
The chairman of the Supreme Soviet issues directives. The first deputy chairman and 
the deputy chairmen of the Supreme Soviet of the Republic of Belarus shall perform 
on behalf of the chairman of the Supreme Soviet certain of his duties and substitute for 
the chairman of the Supreme Soviet in the event of his being absent or it not being 
possible for him to perform certain of his duties. 
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Article 88. The Supreme Soviet shall elect from the ranks of its deputies standing 
commissions and other bodies for bill-drafting work, the preliminary consideration 
and preparation of questions within the jurisdiction of the Supreme Soviet, and the 
supervision of execution of the laws. If necessary, the Supreme Soviet may create 
investigative, auditing and other temporary commissions. 

Article 89. A Presidium of the Supreme Soviet of the Republic of Belarus shall be cre- 
ated for organization of the business of the Supreme Soviet. The Presidium of the Su- 
preme Soviet shall be composed of the chairman of the Supreme Soviet, the first dep- 
uty chairman of the Supreme Soviet, the deputy chairmen of the Supreme Soviet and 
deputies in the procedure specified by the standing orders of the Supreme Soviet. The 
Supreme Soviet Presidium shall be headed by the chairman of the Supreme Soviet. 
Article 90. The right of legislative initiative in the Supreme Soviet of the Republic of 
Belarus shall belong to deputies of the Supreme Soviet, the standing commissions 
of the Supreme Soviet, the president, the Supreme Court, the Supreme Economic 
Court, the procurator-general, the Control Chamber and the National Bank, and also 
citizens eligible to vote in a number of no fewer than 50,000. 

Article 91. The powers of the Supreme Soviet shall be retained until the opening of the 
first sitting of the Supreme Soviet of the new convocation. 

Article 92. A deputy of the Supreme Soviet shall exercise his authority in the Supreme 
Soviet on a professional basis or, as he desires, without a break from industrial or office 
activity. The president, members of the Cabinet of Ministers and judges, and also 
other persons appointed to office by the president or following consultation with him 
may not be deputies of the Supreme Soviet. 

Article 93. A deputy of the Supreme Soviet shall not be held legally liable for his 
activity in the Supreme Soviet exercised in accordance with the constitution, both in 
the period of execution of his deputy’s authority and after the completion of his term. 
A deputy of the Supreme Soviet may not be arraigned on criminal charges, be de- 
tained, or otherwise deprived of personal liberty without the consent of the Supreme 
Soviet, except in instances of arrest at the scene of a crime. Criminal proceedings 
against a deputy of the Supreme Soviet may be instituted by the prosecutor general 
with the consent of the Supreme Soviet, and in the period between sessions, with the 
consent of the Supreme Soviet Presidium. 

Article 94. The procedure of the activity of the Supreme Soviet and its bodies and 
deputies shall be determined by the standing orders of the Supreme Soviet, which shall 
be adopted by the Supreme Soviet and signed by its chairman, and also other legisla- 
tive instruments of the Republic of Belarus. 


Chapter 4: President of the Republic of Belarus 
Article 95. The president of the Republic of Belarus is the head of state and the 
executive. 
Article 96. A citizen of the Republic of Belarus who is at least 35 years of age, is eligible 
to vote and who has been resident in the Republic of Belarus for at least 10 years may 
be elected president. 
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Article 97. The president is elected directly by the people of the Republic of Belarus. 
The president’s term is five years. One and the same person may be president for no 
more than two terms. Candidates for the office of president shall be nominated by no 
fewer than 70 deputies of the Supreme Soviet and by citizens of the Republic of 
Belarus, with no fewer than 100,000 voters’ signatures. Elections for president shall be 
scheduled by the Supreme Soviet no later than five months and held no later than two 
months following the expiration of the term of the previous president. If the office of 
president falls vacant, elections shall be held no sooner than 30 days and no later than 
70 days from the time the office fell vacant. 
Article 98. It shall be considered that elections have been held if more than half the 
citizens of the Republic of Belarus on the electoral roll have taken part in the ballot. 
The president shall be deemed elected if more than half the citizens of the Republic of 
Belarus who took part in the ballot voted for him. If no candidate amasses the requisite 
number of votes, a second round of voting for the two candidates who obtained the 
largest number of votes shall be conducted within two weeks. The presidential candi- 
date who obtained in the runoff more than half the votes of those who took part in the 
ballot shall be considered elected. The procedure of presidential elections shall be 
determined by law of the Republic of Belarus. 
Article 99. The president assumes office after he has taken the oath, which reads as 
follows: “Assuming the office of president of the Republic of Belarus, I solemnly swear 
to serve the people of the Republic of Belarus, observe the constitution and the laws of 
the Republic of Belarus, and conscientiously discharge the high obligations entrusted 
to me.” The oath shall be administered in a ceremonial atmosphere at a special sitting 
of the Supreme Soviet of the Republic of Belarus no later than two months from the 
day the president is elected. The term of the previous president ends as of the moment 
the newly elected president takes the oath. 
Article roo. The president of the Republic of Belarus shall: 

(1) adopt measures to guard the sovereignty, national security and territorial integrity of 

the Republic of Belarus, and ensure political and economic stability, and the observance 

of the rights and liberties of citizens; 

(2) direct the system of bodies of the executive and ensure their interaction with the 

representative authorities; 

(3) create and abolish ministries, state committees and other central bodies of administra- 

tion of the Republic of Belarus; 

(4) with the consent of the Supreme Soviet appoint and dismiss the premier and his 

deputies, the ministers of foreign affairs, finance, defense and internal affairs and the 

chairman of the Committee for State Security; appoint and dismiss other members of the 

cabinet; accept the resignation of the persons specified in this clause; 

(5) introduce to the Supreme Soviet the candidates for election to the offices of chairman 

of the Constitutional Court, chairman of the Supreme Court, chairman of the Supreme 

Economic Court and chairman of the board of the National Bank; 

(6) annually present to the Supreme Soviet reports on the state of the nation and, on his 

own initiative or in accordance with a proposal of the Supreme Soviet, inform the Su- 
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preme Soviet of the Republic of Belarus as to the realization of the domestic and foreign 
policy of the Republic of Belarus; 
(7) deliver addresses to the people of the Republic of Belarus and the Supreme Soviet; 
(8) report to the Supreme Soviet on the program of activity of the Cabinet of Ministers; 
(9) be entitled to participate in the business of the Supreme Soviet and its bodies and to 
present to them at any time a speech or report; 
(10) appoint judges of the Republic of Belarus, other than those whose election is within 
the jurisdiction of the Supreme Soviet; 
(11) appoint other officials, whose offices are determined in accordance with the law, 
unless otherwise specified by the constitution; 
(12) decide questions of admittance to citizenship of the Republic of Belarus and its 
termination and the granting of asylum; 
(13) confer government awards and bestow class ranks and titles; 
(14) pardon convicted citizens; 
(15) represent the state in relations with other countries and international organizations; 
(16) conduct negotiations and sign international treaties, and appoint and recall diplo- 
matic representatives of the Republic of Belarus in foreign states and at international 
organizations; 
(17) receive the credentials and letters of recall of diplomatic representatives of foreign 
states accredited to him; 
(18) in the event of a natural disaster or catastrophe, and also unrest accompanied by 
violence or the threat of violence on the part of a group of persons and organizations, as a 
result of which a danger to people’s life and health and the territorial integrity and 
existence of the state has arisen, introduce on the territory of the Republic of Belarus or in 
particular localities thereof a state of emergency with the submittal within three days’ time 
of the adopted decision for approval by the Supreme Soviet; 
(19) in the instances specified by law, be entitled to postpone a strike or suspend it for a 
period of no more than two months; 
(20) sign laws and be entitled no later than ro days following the receipt of a law to return 
it with his objections to the Supreme Soviet for further discussion and a vote. If by a 
majority of no less than two-thirds of the elected deputies the Supreme Soviet upholds the 
decision it adopted earlier, the president shall be required to sign the law within three 
days’ time; a law that is not returned within the said time frame shall be considered signed; 
(21) be entitled to rescind enactments of bodies of the executive under his jurisdiction; 
(22) suspend decisions of the local soviets of deputies in the event of their failing to 
correspond to the law; 
(23) head the Security Council of the Republic of Belarus; 
(24) be the commander-in-chief of the armed forces of the Republic of Belarus; 
(25) introduce martial law on the territory of the Republic of Belarus in the event of a 
threat of war or attack and announce full or partial mobilization; 
(26) exercise other authority entrusted to him by the constitution and the laws. 

The president is not entitled to delegate to some bodies or officials his powers as head 

of state. 
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Article ror. The president issues within his competence decrees and directives and 
organizes and supervises their fulfillment. 

Article 102. The president may not hold other positions or receive monetary compen- 
sation aside from his pay, except for royalties for works of science, literature and art. 
The president shall suspend membership of political parties and other public associa- 
tions pursuing political ends for the whole of his term in office. 

Article 103. The president may tender his resignation at any time. The president’s 
resignation shall be accepted by the Supreme Soviet. 

Article 104. The president may be removed from office in the event of a violation of the 
constitution or his perpetration of a crime and also relieved of office early should it be 
impossible for him to perform his duties on the grounds of his state of health by a 
decree of the Supreme Soviet adopted by a majority of no less than two-thirds of the 
elected deputies of the Supreme Soviet. The question of removal of the president may 
be raised in accordance with the proposal of no fewer than 70 deputies of the Supreme 
Soviet. Findings concerning a violation by the president of the constitution shall be 
provided by the Constitutional Court, and on the perpetration of a crime, by a special 
commission of the Supreme Soviet. As of the moment of the presentation of the 
findings of the Constitutional Court concerning a violation of the constitution or the 
findings of a special commission concerning the perpetration of a crime, the president 
may not perform his duties prior to a corresponding decision being rendered by the 
Supreme Soviet. In the event of the removal of a president in connection with the 
perpetration of a crime, the case shall be examined on the merits of the charge by 
the Supreme Court. 

Article 105. In the event of the office of president falling vacant or it not being possible 
for the president to perform his duties, his powers until the swearing-in of the newly 
elected president shall be transferred to the chairman of the Supreme Soviet. In this 
case the obligations of chairman of the Supreme Soviet shall be transferred to the first 
deputy chairman of the Supreme Soviet. 

Article 106. A Cabinet of Ministers of the Republic of Belarus shall be formed under 
the auspices of the president of the Republic of Belarus for realization of the authority 
of the executive in the spheres of the economy, foreign policy, defense national security 
and the safeguarding of public order and other fields of state administration. 

Article 107. The Cabinet of Ministers shall relinquish its authority before a newly 
elected president. Members of the Cabinet of Ministers shall be appointed and dis- 
missed by the president. The premier, his deputies, the ministers of foreign affairs, 
finance, defense and internal affairs, and the chairman of the Committee for State 
Security shall be appointed and dismissed by the president with the consent of the 
Supreme Soviet. The premier shall exercise direct leadership of the activity of the 
Cabinet of Ministers, sign instruments of the Cabinet of Ministers that are binding 
throughout the territory of the Republic of Belarus and discharge other functions 
entrusted to him. The Supreme Soviet shall be entitled to receive a report from any 
member of the Cabinet of Ministers on questions of execution of the laws. In the event 
of the violation by a member of the Cabinet of Ministers of the constitution and the 
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laws, the Supreme Soviet shall have the right to raise before the president the question 
of his early dismissal. 

Article 108. The jurisdiction of the Cabinet of Ministers and the procedure of its 
activity shall be determined on the basis of the constitution by the law on the Cabinet of 
Ministers of the Republic of Belarus. 


Chapter 5: The Court 


Article 109. Judicial authority in the Republic of Belarus belongs to the courts. The 
judicial system in the Republic of Belarus is determined by the law. The formation of 
special courts is prohibited. 

Article 110. In the exercise of justice judges are independent and subordinate only to 
the law. Any interference in the activity of judges in the administration of justice is 
impermissible and entails liability in accordance with the law. 

Article 111. Judges may not engage in entrepreneurial activity or perform other paid 
work, other than lecturing or scientific research which does not involve holding regular 
staff positions. The grounds for the election (appointment) of judges and their dis- 
missal are specified by law. 

Article 112. The courts shall administer justice on the basis of the constitution, the 
laws and other enforceable enactments adopted in accordance with them. If, during 
the hearing of a specific case, a court reaches a conclusion concerning the failure of an 
enforceable enactment to conform to the constitution or other law, it shall make a 
ruling in accordance with the constitution and the law and raise in the established 
procedure the question of this enforceable enactment being deemed unconstitutional. 
Article 113. Cases in court shall be tried collegially, and in the instances specified by 
law, by judges individually. 

Article 114. The trial of cases in all courts shall be open. The hearing of cases in a 
closed session of the court shall be permitted only in the instances determined by law, 
with the observance of all the rules of legal procedure. 

Article 115. Justice shall be administered on the basis of adversarial proceedings and 
the equality of the parties in the trial. 

Article 116. The parties shall have the right to appeal rulings, sentences and other 
judicial decisions. 


Section V. Local Administration and Self-Government 


Article 117. Local administration and self-government shall be exercised by the cit- 
izens via the local soviets of deputies, executive and administrative authorities, bodies 
of territorial community self-government, local referendums, assemblies and other 
forms of direct participation in state and public matters. 

Article 118. The local soviets of deputies shall be elected by citizens of the correspond- 
ing administrative-territorial units for a four-year term. 

Article 119. The local soviets of deputies and executive and administrative authorities 
shall within their competence, decide questions of local significance on the basis of all- 
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state interests and the interests of the populace residing on the corresponding territory 
and execute the decisions of superior state authorities. 
Article 120. The following pertain to the exclusive jurisdiction of the local soviets of 
deputies: confirmation of programs of economic and social development, and local 
budgets and accounts of their administration; 

—the establishment in accordance with the law of local taxes and dues; 

—the determination within the limits established by the law of the procedure of the 

administration and disposal of municipal property; 

—the scheduling of local referendums. 
Article 121. The local soviets of deputies and the executive and administrative authori- 
ties shall, on the basis of current legislation, adopt decisions that are binding on the 
corresponding territory. 
Article 122. Decisions of the local soviets of deputies not corresponding to legislation 
shall be reversed by superior soviets of deputies. Decisions of local executive and ad- 
ministrative authorities not corresponding to legislation shall be reversed by the cor- 
responding soviets of deputies and superior executive and administrative-territorial 
authorities, and also by the president of the Republic of Belarus. Decisions of local 
soviets of deputies and their executive and administrative-territorial authorities re- 
stricting or violating the rights, liberties, and legitimate interests of the citizens, and 
also in other instances specified by legislation, may be appealed in a court of law. 
Article 123. In the event of the systematic or flagrant violation by a local soviet of 
deputies of the requirements of legislation, it may be dissolved by the Supreme Soviet. 
Other grounds for the early termination of the authority of local soviets of deputies 
shall be determined by law. 
Article 124. The competence and the procedure of the creation and the activity of 
bodies of local administration and self-government shall be determined by law. 


Section VI. State Control and Supervision 


Chapter 6: Constitutional Court of the Republic of Belarus 


Article 125. Supervision of the constitutionality of enforceable enactments in the state 
shall be exercised by the Constitutional Court of the Republic of Belarus. 

Article 126. The Constitutional Court of the Republic of Belarus shall be elected by the 
Supreme Soviet of the Republic of Belarus from qualified specialists in the field of law in 
a composition of 11 judges. The term of members of the Constitutional Court shall be 
II years. The age limit for members of the Constitutional Courtis 60. Persons elected to 
the Constitutional Court may not engage in entrepreneurial activity or perform other 
paid work other than lecturing and scientific research not involving the holding of 
regular staff positions. Persons elected to the Constitutional Court shall be entitled to 
tender their resignation at any time. Direct or indirect pressure on the Constitutional 
Court or its members connected with activity pertaining to the exercise of constitu- 
tional supervision is impermissible and shall incur liability in accordance with the law. 
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Article 127. In accordance with proposals of the president, the chairman of the Su- 
preme Soviet, standing commissions of the Supreme Soviet, no fewer than 70 deputies 
of the Supreme Soviet, the Supreme Court, the Supreme Economic Court and the 
procurator-general, the Constitutional Court shall produce findings on: 
—the conformity of laws, international treaties, and other commitments of the Republic 
of Belarus to the constitution and instruments of international law ratified by the Re- 
public of Belarus; 
—the conformity of legal instruments of interstate formations of which the Republic of 
Belarus is a part, decrees of the president, and decisions of the Cabinet of Ministers 
and also enactments of the Supreme Court, the Supreme Economic Court and the 
procurator-general of a prescriptive nature to the constitution, the laws and instruments 
of international law ratified by the Republic of Belarus. 
The Constitutional Court shall have the right to examine at its discretion the question 
of the conformity of enforceable enactments of any state authority and public associa- 
tion to the constitution and the laws and instruments of international law ratified by the 
Republic of Belarus. 
Article 128. Enforceable enactments and international treaty or other obligations 
deemed by the Constitutional Court to be unconstitutional in view of their violation of 
human rights and liberties shall be deemed legally invalid as a whole or in a particular 
part thereof as of the moment the corresponding enactment is adopted. Other en- 
forceable enactments of state authorities and public associations and international 
treaty or other obligations deemed by the Constitutional Court not to correspond to 
the constitution, the laws or instruments of international law ratified by the Republic of 
Belarus shall be deemed invalid as a whole or in a particular part thereof from a time 
determined by the Constitutional Court. Prescriptive-legal instruments of interstate 
formations of which the Republic of Belarus is a part deemed by the Constitutional 
Court not to correspond to the constitution, the laws or instruments of international 
law shall be deemed null and void on the territory of the Republic of Belarus as a whole 
or in a particular part thereof from a time determined by the Constitutional Court. 
The Constitutional Court shall make rulings by a simple majority of the votes of the 
full bench of justices. 
Article 129. The findings of the Constitutional Court are final and not subject to 
appeal or protest. 
Article 130. The Constitutional Court has the right to submit proposals to the Su- 
preme Soviet on the need for revisions and addenda to the constitution and also on the 
adoption and revision of laws. Such proposals shall be subject to obligatory consider- 
ation by the Supreme Soviet. 
Article 131. Persons elected to the Constitutional Court may not be arraigned on 
criminal charges, arrested or otherwise deprived of personal liberty without the con- 
sent of the Supreme Soviet, other than in instances of detention at the scene of a crime. 
Criminal proceedings against a member of the Constitutional Court may be instituted 
by the procurator-general with the consent of the Supreme Soviet. 
Article 132. The competence and organization and procedure of the activity of the 
Constitutional Court shall be determined by the law. 
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Chapter 7: The Procuracy 
Article 133. Supervision of the precise and uniform execution of the laws by ministries 
and other bodies under the jurisdiction of the Cabinet of Ministers, local represen- 
tative and executive authorities, enterprises, organizations and institutions, public as- 
sociations, officials and citizens shall be entrusted to the procurator-general of the 
Republic of Belarus and the procurators subordinate to him. The procuracy shall 
exercise supervision of execution of the laws in the investigation of crimes, the confor- 
mity to the law of judicial decisions in civil and criminal cases, and in cases involving 
administrative offenses in the instances specified by law, conduct pretrial investigations 
and support official prosecution in the courts. 
Article 134. The uniform and centralized system of arms of the procuracy shall be 
headed by a procurator-general elected by the Supreme Soviet. Junior procurators 
shall be appointed by the procurator-general. 
Article 135. The procurator-general and the junior procurators shall be independent 
in the exercise of their authority and shall be guided only by the law. The procurator- 
general shall be accountable in his activity to the Supreme Soviet. 
Article 136. ‘The competence and the organization and procedure of the activity of the 
arms of the procuracy shall be determined by law. 


Chapter 8: Control Chamber of the Republic of Belarus 


Article 137. Control of the administration of the republican budget, the use of public 
property and the execution of enactments of the Supreme Soviet regulating public 
property relationships and economic, financial and tax relationships shall be exercised 
by the Control Chamber. 

Article 138. The Control Chamber shall be formed by the Supreme Soviet and shall 
operate under its leadership and be accountable to it. 

Article 139. The chairman of the Control Chamber shall be elected by the Supreme 
Soviet for a five-year term. 

Article 140. The competence and the organization and procedure of the activity of the 
Control Chamber shall be determined by law. 


Section VII. Financial and Credit System of the Republic of Belarus 


Article 141. The financial and credit system of the Republic of Belarus includes 
the budget system and the banking system, and also the financial resources of off- 
budget funds, enterprises, institutions and organizations, and the citizens. A unified 
budgetary-financial, tax, credit and currency policy is pursued on the territory of the 
Republic of Belarus. 

Article 142. The budget system of the Republic of Belarus includes the republican and 
local budgets. Budget revenue is formed from taxes determined by the law and other 
mandatory payments and also other receipts. State spending is realized from the 
republic budget in accordance with its revenue side. In accordance with the law, off- 
budget funds may be formed in the Republic of Belarus. 


350 Constitution of the Republic of Belarus 


Article 143. The procedure of the compilation, confirmation and administration of the 
budget and state off-budget funds shall be determined by law. 

Article 144. An account of administration of the republican budget shall be presented 
for consideration by the Supreme Soviet no later than five months following the com- 
pletion of the fiscal year in review. Accounts of administration of the local budgets shall 
be submitted for consideration by the corresponding soviets of deputies within the 
time frame determined by legislation. Accounts on the administration of the republi- 
can and local budgets shall be published. 

Article 145. The banking system of the Republic of Belarus consists of the National 
Bank of the Republic of Belarus and other banks. The National Bank regulates credit 
relations and cash in circulation and determines the procedure of payments and has 
the exclusive right to issue money. 


Section VIII. The Workings of the Constitution of the Republic of Belarus 
and the Procedure of Its Revision 


Article 146. The constitution has supreme legal force. Laws and other instruments of 
state authorities shall be promulgated on the basis and in accordance with the Consti- 
tution of the Republic of Belarus. In the event of a discrepancy between a law and the 
constitution, the constitution shall operate and in the event of a discrepancy between 
an enforceable enactment and a law, the law shall operate. 

Article 147. The question of a revision of and addendum to the constitution shall be 
considered by the Supreme Soviet on the initiative of no fewer than 150,000 citizens of 
the Republic of Belarus who are eligible to vote, no fewer than 40 deputies of the 
Supreme Soviet, the president or the Constitutional Court. 

Article 148. A law on a revision of and addendum to the constitution may be adopted 
following two debates and approvals of the Supreme Soviet with an interval of no fewer 
than three months. Revisions and addenda to the constitution shall not be made in a 
period of a state of emergency or also in the final six months of the term of the 
Supreme Soviet. 

Article 149. The constitution, laws on revisions and addenda thereto and on the imple- 
mentation of the constitution and the said laws, and enactments on an interpretation of 
the constitution shall be deemed adopted if no less than two-thirds of the elected 
deputies of the Supreme Soviet have voted for them. Revisions and addenda to the 
constitution may be made via a referendum. A decision on a revision or addendum to 
the constitution by way of a referendum shall be deemed adopted if a majority of 
citizens on the electoral roll have voted for it. 


[Signed] M. Gryb, the Chairman of the Supreme Soviet of the Republic of Belarus 
15th March 1994 
Minsk 
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CONSTITUTION OF THE REPUBLIC 


OF BULGARIA 
(Adopted July 12, 1991) 


We, the national representatives of the Seventh Grand National Assembly, in our 
aspiration to express the will of the Bulgarian people, declaring our loyalty to the 
universal human ideals of freedom, peace, humanism, equality, justice, and tolerance, 
and elevating to the rank of supreme principle the rights of the individual and his 
dignity and security, aware of our irrevocable duty to safeguard the national and state 
unity of Bulgaria, proclaim our resolve to create a democratic, law-governed, and 
social state, for which we adopt the present Constitution. 


Chapter 1: Fundamental Principles 


Article 1. Bulgaria is a republic with a parliamentary system of government. The full 
power of the state originates with the people. It is exercised by the people directly and 
through the authorities identified in this Constitution. No group of people, political 
party, or other organization, state institution, or individual person may usurp the right 
to exercise the people’s sovereignty. 

Article 2. The Republic of Bulgaria is a unified state with local self-governments. No 
autonomous territorial formations are allowed in it. The territorial integrity of the 
Republic of Bulgaria is inviolable. 

Article 3. Bulgarian is the official language of the Republic. 

Article 4. The Republic of Bulgaria is a state based on the rule of law. It is governed 
according to the Constitution and the laws of the country. The Republic of Bulgaria 
guarantees the life, dignity, and rights of the individual and provides conditions for the 
free development of the individual and civil society. 

Article 5. The Constitution is the supreme law, and no other law may contradict it. The 
provisions of the Constitution have direct application. No one can be sentenced for 
any action or inaction that was not legally defined as a crime when it was committed. 
International treaties, ratified constitutionally, promulgated, and made effective by the 
Republic of Bulgaria, are part of the country’s internal laws. They take precedence 
over conflicting domestic legislation. All legal acts must be made public. They become 
effective three days after their publication, unless a different time limit is stipulated. 
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Article 6. All people are born free and are equal in dignity and rights. All citizens are 
equal in the eyes of the law. No limitations to their rights or privileges are permitted on 
the basis of race, nationality, ethnic affiliation, sex, origin, religion, education, beliefs, 
political affiliation, personal or social position, or property status. 

Article 7. The state is liable for damages caused as a result of illegal laws or actions 
committed by its authorities or officials. 

Article 8. The power of the state is divided between a legislative, an executive, and a 
judicial branch. 

Article 9. The Armed Forces guarantee the sovereignty, safety, and independence of 
the country, and protect its territorial integrity. 

Article 10. Elections and national and local referenda are based on universal, equal, 
and direct elections by secret ballot. 

Article rr. Political life in the Republic of Bulgaria is based on the principle of political 
pluralism. No single political party or ideology may be proclaimed or asserted as being 
that of the state. The parties contribute to the shaping and the expression of the 
political will of the citizens. The procedure governing the founding or the disbanding 
of political parties and the conditions governing their activities are established by law. 
Political parties may not be founded on ethnic, racial, or religious bases, nor is it 
permitted to found a party whose aim it is to assume state power by violent means. 
Article 12. Citizens’ associations are founded to satisfy and protect the interests of 
their members. Citizens’ associations, including trade unions, may not set themselves 
political objectives or engage in political activities that belong intrinsically to political 
parties. 

Article 13. There is freedom of religion. Religious institutions are separate from the 
state. The Eastern Orthodox religion is the traditional religion of the Republic of 
Bulgaria. Religious communities and institutions or religious convictions may not be 
used in the pursuit of political objectives. 

Article 14. The family, motherhood, and children are protected by the state and 
society. 

Article 15. The Republic of Bulgaria ensures the protection and conservation of the 
environment, the sustenance of animals and the maintenance of their diversity, and the 
sensible utilization of the country’s natural wealth and resources. 

Article 16. The law guarantees and protects labor. 

Article 17. The law guarantees and protects the right to property and inheritance. 
Property may be private or public. Private property is inviolable. The management of 
state and township [obshtina] property is established by law. Expropriation of prop- 
erty in order to meet state or township needs must be according to law and provided 
that such need cannot be satisfied in any other way. Suitable compensation must be 
paid in advance. 

Article 18. The state is the sole owner of all underground resources, the coastal 
beaches, public roadways, waters, forests and parks of national significance, natural 
preserves, and archaeological sites, as defined by law. The state has sovereign rights 
over the continental shelf and the exclusive economic zone for the study, development, 
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utilization, preservation, and management of biological, mineral, and energy resources 
of such maritime areas. The state has sovereign rights over the radio frequency spec- 
trum and locations of the geostationary orbit assigned to the Republic of Bulgaria by 
international agreements. A state monopoly may be established by law over railroad 
transportation, national postal and telecommunications networks, the utilization of 
nuclear power, the production of radioactive items, weapons, explosives, and biolog- 
ically potent substances. The conditions and procedures according to which the state 
may grant concessions for various projects and permits for activities as per the preced- 
ing paragraphs are regulated by law. State property is cared for and managed in the 
interest of the citizens and society. 

Article 19. The economy of the Republic of Bulgaria is based on free economic initia- 
tive. The law establishes and guarantees for all citizens and juridical persons equal 
rights to engage in economic activities by preventing the abuse of monopoly and 
disloyal competition, and by protecting the consumer. Investments and economic 
activities of Bulgarian and foreign citizens and juridical persons are protected by the 
law. The law provides the conditions for establishing cooperatives and other types of 
associations by citizens and juridical persons for the purpose of economic and social 
advancement. 

Article 20. The state creates conditions for the balanced development of the individual 
areas of the country and assists the territorial authorities and their activities through 
financial, credit, and investment policies. 

Article 21. The land is a basic national resource and benefits from the special protec- 
tion of the state and society. Arable land may be used exclusively for agricultural 
purposes. Changes in its use are permitted only when based on proven need, in 
accordance with conditions and procedures defined by the law. 

Article 22. Foreigners and foreign juridical persons may not acquire the right of land 
ownership unless legally inherited. In such cases, they must transfer such ownership to 
someone else. Under conditions stipulated by law, foreigners and foreign juridical 
persons may acquire user rights, building rights, and other real rights. 

Article 23. The state supplies conditions for the free development of science, educa- 
tion, and the arts, and aids them. It is also concerned with preserving the national 
historical and cultural heritage. 

Article 24. The foreign policy of the Republic of Bulgaria is exercised in accordance 
with the principles and standards of international law. The fundamental objectives of 
the foreign policy of the Republic of Bulgaria are the country’s national security and 
independence, the well-being and fundamental rights and freedoms of Bulgarian cit- 
izens, and assistance in the establishment of a just international order. 


Chapter 2: Fundamental Rights and Obligations of Citizens 


Article 25. Anyone who has at least one parent who is a Bulgarian citizen or anyone 
who was born on the territory of the Republic of Bulgaria is a Bulgarian citizen, unless 
he has acquired other citizenship by birth. Bulgarian citizenship may also be acquired 
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by naturalization. Individuals of Bulgarian origin may acquire Bulgarian citizenship 
through a facilitated procedure. A Bulgarian citizen by birth may not be deprived of 
his Bulgarian citizenship. A citizen of the Republic of Bulgaria may not be expelled 
from the country or extradited to another country. Bulgarian citizens who live abroad 
are under the protection of the Republic of Bulgaria. The conditions and procedures 
for acquiring, keeping, or losing Bulgarian citizenship are regulated by law. 

Article 26. Irrespective of where they are, the citizens of the Republic of Bulgaria have 
all the rights and obligations stipulated in this Constitution. Foreigners who reside in 
the Republic of Bulgaria have all the rights and obligations as per this Constitution, 
with the exception of the rights and obligations for which the Constitution and the laws 
require Bulgarian citizenship. 

Article 27. Foreigners who legally reside in the country may not be expelled from it or 
extradited to other countries against their wills, other than under the conditions and 
procedures defined by the law. The Republic of Bulgaria grants asylum to foreigners 
persecuted for their convictions or activities in defense of internationally recognized 
rights and freedoms. The conditions and procedures for granting asylum are estab- 
lished by law. 

Article 28. Everyone has the right to life. Any attempt on a person’s life will be pros- 
ecuted as a grave crime. 

Article 29. No one may be subjected to torture or to cruel, inhuman, or degrading 
treatment, or to coercive assimilation. No one may be subjected to medical, scientific, 
or other experiments without a voluntary written agreement on his part. 

Article 30. Every individual has the right to the freedom and inviolability of his person. 
No one may be detained, investigated, searched, or subjected to any other infringe- 
ment of his personal inviolability other than under the conditions and procedures 
regulated by law. In urgent circumstances, specifically identified in the law, the autho- 
rized state body may detain a citizen and must immediately inform the judicial authori- 
ties of this act. The judicial authorities must issue a ruling on the legality of such an act 
within 24 hours of the detention. Everyone has the right to legal counsel from the 
moment of his detention or indictment. Everyone has the right to a private meeting 
with his defender. The secrecy of their communication is inviolable. 

Article 31. Anyone charged with a crime must be brought before the judicial authori- 
ties within the legally stipulated time limit. No one can be forced to plead guilty or be 
sentenced exclusively on the basis of self-incrimination. An accused person is consid- 
ered innocent until the opposite is ascertained and a court sentence enacted. The 
rights of the accused may not be restricted beyond what is necessary for the admin- 
istration of justice. Prisoners are to be provided with conditions that are conducive to 
the exercise of their fundamental rights that are not limited by virtue of their sentences. 
Prison sentences are served only in places established by law. There is no statute of 
limitations for the criminal prosecution and implementation of punishment for crimes 
committed against peace and humanity. 

Article 32. The private life of a citizen is inviolable. Everyone has the right to be 
protected from illegal interference in personal and family life and against violations of 
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his honor, dignity, and good name. No one may be followed, photographed, filmed, 
recorded, or subjected to other similar actions without his knowledge or with his 
express disapproval, other than in cases regulated by the law. 

Article 33. A person’s residence is inviolable. Without the agreement of the resident, 
no one may enter or remain inside it other than in cases expressly stipulated in the law. 
Entering a residence or staying in it without the consent of its occupant or without the 
permission of the judicial authority may be allowed only for the purpose of preventing 
an imminent crime or a crime in progress, for the capture of a criminal, or in extreme 
necessity. 

Article 34. The freedom and confidentiality of correspondence and other communica- 
tions are inviolable. Exceptions to this rule are allowed only by permission of the 
judicial authorities, if deemed necessary to expose or prevent serious crimes. 

Article 35. Anyone has the right to freely choose his domicile, to move within the 
territory of the country, or te leave the country. This right may be restricted only by 
law, in order to safeguard national security, public health, or the rights and freedoms of 
other citizens. Any citizen of Bulgaria has the right to return to the country. 

Article 36. Bulgarian citizens have the right and obligation to study and use the Bul- 
garian language. Citizens whose native tongues are not Bulgarian have the right to 
study and use their own languages as well as the obligation to study Bulgarian. Cases in 
which only the official language may be used are indicated in the law. 

Article 37. Freedom of conscience, freedom of thought, and choice of religion or 
religious or atheistic views are inviolable. The state encourages tolerance and respect 
among believers of different faiths as well as between believers and nonbelievers. 
Freedom of conscience and religion may not be detrimental to national security, public 
order, public health and morality, or the rights and freedoms of other citizens. 

Article 38. No one may be persecuted or have his rights restricted because of his 
convictions, or be detained or forced to provide information relative to his convictions 
or those of another person. 

Article 39. Everyone has the right to express his opinion and to disseminate it in 
writing or orally, through sounds, images, or by any other means. This right may not 
be used to the detriment of the rights and reputations of others or to call for a forcible 
change in the constitutionally established order, the commission of a crime, the incite- 
ment of enmity, or acts of violence against an individual. 

Article 40. The press and the other information media are free and not subject to 
censorship. A printed publication or any other information medium may be sup- 
pressed or confiscated only through an act of the judicial authorities, when good mores 
are violated or if it appeals for a violent change in the constitutionally established order, 
the commission of a crime, or an act of violence against an individual. The suppression 
is rescinded if it is not followed by confiscation within 24 hours. 

Article 41. Anyone has the right to seek, obtain, or disseminate information. The 
exercise of this right may not be detrimental to the rights and good names of other 
citizens, national security, public order, public health, or morality. Citizens have the 
right to obtain information from a state authority or establishment on matters of 
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legitimate interest to them, provided that such information is not a state secret or other 
secret protected by the law, or violates the rights of others. 

Article 42. Citizens who are age 18 or older, with the exception of those who are legally 
incapacitated or serving prison sentences, have the right to elect state and local author- 
ities and to participate in public referenda. The organization and procedures for 
holding elections and referenda are regulated by law. 

Article 43. Citizens have the right to assemble for meetings and demonstrations peace- 
fully and without arms. The procedure for organizing and holding meetings and 
demonstrations is defined in the law. No permit is required for a meeting held indoors. 
Article 44. Citizens are free to form associations. Organizations whose activities are 
directed against the country’s sovereignty and territorial integrity or the unity of the 
nation, or that encourage racial, national, ethnic, or religious hatred, or violate the 
rights and freedoms of the citizens, as well as organizations that establish secret or 
militarized structures or try to achieve their objectives through violent means, are 
prohibited. The law will regulate organizations that are subject to registration, the 
procedure for their termination, and their relations with the state. 

Article 45. Citizens have the right to file complaints, suggestions, and petitions with the 
state authorities. 

Article 46. Marriage is a voluntary union of a man and a woman. Only a civil marriage 
is considered legal. Spouses enjoy equal rights and obligations within the marriage and 
the family. The form of the marriage, the stipulations and procedures for its conclu- 
sion and termination, and the personal and property relations between spouses are 
regulated by law. 

Article 47. The raising and the education of children untl they come of legal age is a 
right and an obligation of their parents; the state provides assistance. Mothers enjoy 
the special protection of the state, which grants them paid leave before and after 
childbirth, free obstetrical care, easier working conditions, and other types of social 
assistance. Children born out of wedlock have the same rights as those born within a 
marriage. Children who are deprived of the care of their relatives are under the special 
protection of the state and society. The conditions and procedures for restricting or 
depriving parents of their rights are regulated by law. 

Article 48. Citizens have the right to work. The state is concerned with providing 
conditions for the exercise of this right. The state creates conditions conducive to the 
exercise of the right to work by the physically or mentally handicapped. A citizen is free 
to choose his own profession and place of work. No one can be made to perform 
forced labor. Workers and employees have the right to healthy and safe working condi- 
tions, a minimal wage, and remuneration consistent with the work done, as well as rest 
and leave under the conditions and procedures regulated by law. 

Article 49. Workers and employees have the right to form trade unions and associa- 
tions for the protection of their interests in the areas of labor and social security. 
Employers have the right to form associations to safeguard their economic interests. 
Article 50. Workers and employees have the right to strike in defense of their collective 
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economic and social interests. This right may be exercised under the conditions and 
procedures regulated by law. 

Article 51. Citizens have the right to social security and social assistance. Individuals 
who are temporarily unemployed receive social security assistance under the condi- 
tions and procedures regulated by law. Elderly people who are without relatives and 
who are unable to support themselves with their own assets, and physically or mentally 
handicapped individuals are under the special protection of the state and society. 
Article 52. Citizens have the right to health insurance, which guarantees them accessi- 
ble medical aid, and to free medical services, under the conditions and procedures 
regulated by law. The cost of health care for citizens is financed by the state budget, 
employers, personal and collective insurance premiums, and other sources, under the 
conditions and procedures regulated by law. The state protects the health of citizens 
and encourages the development of sports and tourism. No one can be forced to 
undergo treatment or be subjected to health measures other than in cases stipulated by 
the law. The state supervises all health establishments and the manufacturing of and 
trading in medical drugs, bio-preparations, and medical equipment. 

Article 53. The right to education is universal. School attendance until age 16 is man- 
datory. Primary and secondary education in state and township schools is free. Under 
conditions regulated by the law, education in higher state schools is also free. Higher 
schools have academic autonomy. Citizens and organizations may found schools un- 
der the conditions and procedures regulated by law. Instruction in such schools must 
be consistent with the requirements of the state. The state encourages education by 
establishing and financing schools; it helps capable secondary and higher school stu- 
dents; it creates conditions for vocational training and retraining; it supervises all types 
and levels of schools. 

Article 54. The law acknowledges and guarantees to everyone the right to the benefits 
provided by national and universal human values, and the right to develop his own 
culture, in accordance with his ethnic affiliation. Freedom of artistic, scientific, and 
technical creativity is acknowledged and guaranteed by law. The law protects inven- 
tion, authorship, and related rights. 

Article 55. Citizens have the right to a healthy and favorable environment, consistent 
with stipulated standards and regulations. They have an obligation to protect the 
environment. 

Article 56. A citizen has the right to defend himself if his rights or legitimate interests 
are violated or threatened. In dealings with state establishments, a citizen may have his 
own legal counsel. 

Article 57. The fundamental rights of citizens are irrevocable. These rights may not be 
abused and may not be exercised to the detriment of the rights or legitimate interests of 
others. In the case of a declaration of war or martial law or any other state of emer- 
gency, the individual rights of citizens may be temporarily restricted by law, with the 
exception of the rights stipulated in Article 28; Article 29; Article 31, Sentences I, 2, 
and 3; Article 32, Sentence 1; and Article 37. 
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Article 58. Citizens must observe and obey the Constitution and the laws. They must 
respect the rights and legitimate interests of others. Religious or other beliefs are not 
grounds for refusing to fulfill the obligations imposed by the Constitution and laws. 
Article 59. The defense of the fatherland is the duty and the honor of all Bulgarian 
citizens. Treason and betrayal of the fatherland are grave crimes and are punished with 
the full strictness of the law. The fulfillment of military obligations, the conditions and 
procedures for exemption from them, and the substitution for them by alternate ser- 
vice are regulated by the law. 

Article 60. Citizens have the obligation to pay taxes and fees stipulated by the law, con- 
sistent with their incomes and property. Taxes may be reduced or increased only by law. 
Article 61. Citizens must assist the state and society in the case of natural and other 
disasters, under the conditions and procedures regulated by law. 


Chapter 3: National Assembly [Narodno Subranie] 


Article 62. The National Assembly exercises legislative authority and provides parlia- 
mentary control. 

Article 63. The National Assembly consists of 240 national representatives [narodni 
predstaviteli]. 

Article 64. The National Assembly is elected for a four-year term. In cases of war, 
martial law, or an emergency that may have taken place during or after the expiration 
of the mandate of the National Assembly, its term is extended until such conditions no 
longer exist. An election for a new National Assembly is held no later than two months 
after the mandate of the previous National Assembly has elapsed. 

Article 65. Any Bulgarian citizen who does not hold other citizenship, is 21 years old, is 
not legally disqualified, and is not serving a prison sentence may be elected to be a 
national representative. A national representative candidate who holds a state position 
may not hold the state position after his registration as a candidate. 

Article 66. The legality of elections may be challenged in the Constitutional Court in 
accordance with the procedure regulated by law. 

Article 67. National representatives represent not only their constituents but also the 
entire nation. Binding instructions to a representative are invalid. National representa- 
tives act on the basis of the Constitution and the laws and in accordance with their own 
consciences and convictions. 

Article 68. National representatives may not hold any other state positions or engage in 
activities that, according to the law, are incompatible with the status of national repre- 
sentatives. A national representative who has been appointed a minister may not ex- 
ercise his mandate as long as he remains a minister. In that case, he is replaced accord- 
ing to the procedure regulated by the law. 

Article 69. National representatives may not be held criminally liable for views ex- 
pressed by them and for their votes in the National Assembly. 

Article 70. National representatives may not be detained or criminally indicted other 
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than for serious crimes, and then only with the permission of the National Assembly 
or, should the latter be in recess, of the National Assembly chairman. Permission to 
detain is not requested if a representative is caught in the act of committing a serious 
crime. In that case, however, the National Assembly is immediately notified, or, if it is 
in recess, notification is served to the chairman of the National Assembly. 
Article 71. National representatives receive remuneration, the amount of which is 
determined by the National Assembly. 
Article 72. The powers of a national representative expire before the end of his term in 
the following cases: 

(1) If he submits his resignation to the National Assembly; 

(2) If a court judgment is enacted, imposing a prison term for a malicious crime, or if 

serving the prison term has not been postponed; 

(3) In cases of proven ineligibility or incompatibility; 

(4) If he dies. 
In the cases stipulated in Item 1 and 2, the decision must be made by the National 
Assembly, and in the cases in Item 3, by the Constitutional Court. 
Article 73. The organization and activities of the National Assembly are based on the 
Constitution and on a regulation adopted by the National Assembly. 
Article 74. ‘The National Assembly is a permanent acting body. It alone determines its 
recesses. 5 
Article 75. The newly elected National Assembly is convened for its first meeting by 
the president of the Republic no later than one month after a National Assembly 
election. If, within the stipulated time, the president has not convened the National 
Assembly, it must be convened by one-fifth of the national representatives. 
Article 76. The first session of the National Assembly is opened by the oldest national 
representative present. At their first session, national representatives take the following 
oath: “I swear in the name of the Republic of Bulgaria to observe the Constitution and 
the laws of the country and to be guided in all my actions by the interests of the people. 
I thus have sworn.” The chairman and the deputy chairmen of the National Assembly 
are elected at the same session. 
Article 77. The chairman of the National Assembly [Predsedatelyat na Narodnoto 
Subranie]: 

(1) Represents the National Assembly; 

(2) Submits a draft agenda; 

(3) Opens, presides over, and closes the meetings of the National Assembly and ensures 

that order is maintained during the sessions; 

(4) Certifies with his signature the content of the laws passed by the National Assembly; 

(5) Promulgates the resolutions, declarations, and appeals passed by the National As- 

sembly; 

(6) Organizes the international relations of the National Assembly. 
The deputy chairmen of the National Assembly assist the chairman and perform 
whatever activities he has assigned them. 
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Article 78. The National Assembly is summoned to sessions by the National Assembly 
chairman, as follows: 

(1) On his initiative; 

(2) At the request of one-fifth of the national representatives; 

(3) At the request of the president; 

(4) At the request of the Council of Ministers. 
Article 79. The National Assembly elects permanent and temporary commissions of 
deputies. The permanent commissions assist the National Assembly in its activities 
and exercise parliamentary control on its behalf. Temporary commissions are ap- 
pointed for study and investigative purposes. 
Article 80. If so requested, officials and private citizens must appear to testify before 
the parliamentary commissions and submit to them any requested information or 
documents. 
Article 81. The National Assembly may sit in session and pass laws if more than one- 
half of the national representatives are present. The National Assembly passes laws 
and other legal acts by a simple majority of national representatives present, unless a 
qualified majority is required by the Constitution. Votes are individual and public, 
unless the Constitution requires or the National Assembly chooses a secret ballot. 
Article 82. The meetings of the National Assembly are public. By exception, the Na- 
tional Assembly may resolve to meet behind closed doors. 
Article 83. Members of the Council of Ministers may participate in the sessions of the 
National Assembly and in the meetings of the parliamentary commissions. At their 
request, they are given priority in testifying. The National Assembly and the parlia- 
mentary commissions may make it mandatory for ministers to attend their meetings 
and to answer questions. 
Article 84. The National Assembly: 

(1) Adopts, amends, supplements, or rescinds laws; 

(2) Adopts the state budget and the report on its implementation; 

(3) Sets taxes and determines their amounts; 

(4) Schedules elections for president of the Republic; 

(5) Adopts resolutions on holding national referenda; 

(6) Appoints or dismisses the prime minister and, in response to his proposal, the Coun- 

cil of Ministers; makes changes in the Cabinet as proposed by the prime minister; 

(7) Creates, reorganizes, and dissolves ministers at the proposal of the prime minister; 

(8) Appoints and dismisses the leadership of the Bulgarian National Bank and other 

institutions, as regulated by law; 

(9) Gives its consent on the signing of contracts for state loans; 

(10) Decides on matters concerning the declaration of war and the making of peace; 

(11) Authorizes the deployment and use of the Bulgarian Armed Forces outside the 

country as well as the stationing of foreign forces on the country’s territory or the transit 

of the country’s territory by such forces; 

(12) Declares martial law or any other state of emergency for the entire territory or part of 

the territory of the country as proposed by the president or the Council of Ministers; 
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(13) Grants amnesties; 

(14) Establishes orders and medals; 

(15) Determines official holidays. 
Article 85. The National Assembly ratifies or denounces with a law international 
treaties that: 

(1) Are of a political or military nature; 

(2) Concern the participation of the Republic of Bulgaria in international organizations; 

(3) Call for corrections to the borders of the Republic of Bulgaria; 

(4) Contain financial commitments by the state; 

(5) Stipulate the participation of the state in any arbitration or court settlement of inter- 

national disputes; 

(6) Concern basic human rights; 

(7) Affect the action of a law or require new legislation for their implementation; 

(8) Specifically require ratification. 
Treaties ratified by the National Assembly may be amended or denounced only in 
accordance with the procedures stipulated in the treaties themselves or in accordance 
with the universal accepted provisions of international law. The signing of interna- 
tional treaties that require constitutional amendments must be preceded by the pas- 
sage of such amendments. 
Article 86. ‘The National Assembly passes laws [zakoni], resolutions [resheniya], dec- 
larations [deklaratsii], and appeals [obrushteniya]. The iaws and resolutions passed by 
the National Assembly are binding for all state authorities, organizations, and citizens. 
Article 87. Every member of the National Assembly and the Council of Ministers has 
the right to initiate legislation. The draft law for the state budget is written and submit- 
ted by the Council of Ministers. 
Article 88. Laws are discussed and passed with two rounds of balloting, at separate 
sessions. By way of exception, the National Assembly may decide that both rounds 
take place during the same session. Other legal acts passed by the National Assembly 
are passed with one round of balloting. The adopted legal acts are published in Dur- 
zhaven Vestnik, no later than 15 days after their adoption. 
Article 89. One-fifth of the national representatives may ask the National Assembly for 
a notion of no-confidence in the Council of Ministers. The motion is adopted when 
more than one-half of all national representatives have voted in its favor. Should the 
National Assembly pass a motion of no-confidence in the prime minister or the Coun- 
cil of Ministers, the prime minister submits the resignation of the Cabinet. Should the 
National Assembly reject the motion of no-confidence in the Council of Ministers, no 
new motion of no-confidence for the same reason may be submitted within the next six 
months. 
Article 90. The national representatives have the right to address questions and inter- 
pellations to the Council of Ministers or individual ministers, who must respond. By a 
motion of one-fifth of the national representatives, debates may be held on an inter- 
pellation and a resolution passed. 
Article 91. The National Assembly appoints the members of the General Accounting 
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Office [Smetnata Palata], which monitors the execution of the budget. The organiza- 
tion, rights, and procedures of the General Accounting Office are regulated by law. 


Chapter 4: President of the Republic [Prezident na Republikata] 


Article 92. The president is the head of state. He embodies the unity of the nation and 
represents the Republic of Bulgaria in international relations. The president is assisted 
in his activities by a vice president [vitseprezident]. 

Article 93. The president is elected by a direct election by the voters for a five-year 
term, in accordance with the procedure regulated by law. Any Bulgarian citizen by 
birth, 40 years old or older, who meets the criteria for being elected a national repre- 
sentative and has resided for the last five years in the country may be elected president. 
The candidate for whom more than one-half of the valid ballots have been cast shall be 
considered elected, provided that more than one-half of the voters have participated in 
the election. If no candidate has been elected, a new election is held within the next 
seven days, with the two candidates who have obtained the highest number of votes 
competing. The candidate with the most votes is elected. An election for a new presi- 
dent must be held no earlier than three months and no later than two months before 
the expiration of the term of the current president. Disputes concerning the legitimacy 
of the election for president are resolved by the Constitutional Court within a month 
following the election. 

Article 94. The vice president is elected at the same time as the president on the same 
ticket, in accordance with the conditions and procedure for the election of a president. 
Article 95. A president and a vice president may be reelected to their same positions 
only once. Neither the president nor the vice president may be a national representa- 
tive; perform other state, public, or economic activities; or participate in the leadership 
of a political party. 

Article 96. The president and the vice president take their oaths in the presence of the 
National Assembly, as per Article 76, Sentence 2. 

Article 97. The authority of the president or the vice president may be terminated 
before his term expires in the following circumstances: 

(1) If he submits his resignation to the Constitutional Court; 

(2) If he is permanently incapacitated by a grave illness. 

(3) Under the circumstances of Article 103; 

(4) If he dies. 

In the circumstances stipulated in Items 1 and 2, the rights of the president or the 
vice president are terminated after the Constitutional Court has confirmed the cir- 
cumstances of those items. Should any of the above circumstances occur [regarding 
the president], the vice president assumes the position of president for the duration of 
his term. Should it be impossible for the vice president to assume the position of 
president, the authority of the president is assumed by the chairman of the National 
Assembly until a new president and a new vice president have been elected. In that 
case, the election for president and vice president is held within two months. 
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Article 98. The president of the Republic: 

(1) Schedules elections for the National Assembly and for local self-governing bodies and 

sets the date for the holding of national referenda, if a resolution to this effect has been 

passed by the National Assembly; 

(2) Issues appeals to the people and to the National Assembly; 

(3) Concludes international treaties in the cases stipulated by law; 

(4) Promulgates laws; 

(5) Ratifies changes in the borders and centers of administrative-territorial units when 

proposed by the Council of Ministers; 

(6) At the request of the Council of Ministers, appoints and dismisses from their posi- 

tions the heads of diplomatic missions and the permanent representatives of the Republic 

of Bulgaria to international organizations, and accepts the credentials and letters of recall 
of foreign diplomatic representatives to this country; 

(7) Appoints and dismisses from their positions other state officials, as stipulated by law; 

(8) Awards orders and medals; 

(9) Grants, restores, rescinds, or withdraws Bulgarian citizenship; 

(10) Grants asylum; 

(11) Exercises the right to pardon; 

(12) Cancels uncollectible state claims; 

(13) Designates sites of national significance and gives names to populated areas; 

(14) Informs the National Assembly concerning basic problems within the limits of his 

authority. 

Article 99. After consulting with the parliamentary groups, the president suggests to 
the candidate for prime minister, who has been nominated by the largest parliamen- 
tary group, that he form a cabinet. If, within a period of seven days, the candidate for 
prime minister is unable to propose a list of members of the Council of Ministers, the 
president assigns the same duty to the candidate for prime minister nominated by the 
second-largest parliamentary group. If, in this case, as well, no cabinet is proposed 
within the time stipulated in the preceding paragraph, the president asks any other 
parliamentary group to nominate a candidate for prime minister. 

Upon the successful termination of consultations, the president asks the National 
Assembly to nominate the candidate for prime minister. If no agreement on forming a 
cabinet can be reached, the president appoints a caretaker cabinet, disbands the Na- 
tional Assembly, and schedules a new election within the time stipulated in Article 64, 
Sentence 3. The legal act with which the president dissolves the National Assembly 
also gives the date for the election of a new National Assembly. The procedure for 
forming a cabinet as per the preceding paragraphs also applies in the cases stipulated 
in the first full sentence of Article 111. In the cases stipulated in the last two sentences 
of Article 111, the president may not dissolve the National Assembly during the final 
three months of his term. If, within that time, the parliament is unable to form a 
cabinet, the president appoints a caretaker cabinet. 

Article roo. The president is the commander-in-chief of the Armed Forces of the 
Republic of Bulgaria. The president appoints and dismisses the high command of the 
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Armed Forces and awards the high military ranks at the proposal of the Council of 
Ministers. The president heads the Consultative Council for National Security [Kon- 
sultativniyat Suvet za Natsionalna Sigurnost], the statute of which is regulated by law. 

The president declares general or partial mobilization at the proposal of the Council 
of Ministers, according to the law. If the National Assembly is in recess, the president 
may declare a state of war in the event of armed attack against the country or in 
response to the need for urgent implementation of international obligations; he may 
also declare martial law or any other state of emergency. In such cases, the National 
Assembly is convened immediately to vote on a declaration. 
Article 101. Within the deadline stated in Article 88, the president, stating his reasons, 
may return a law to the National Assembly for further debate, which cannot be re- 
fused. The National Assembly can pass such a law by a simple majority of all national 
representatives. A law, passed again by the National Assembly, must be promulgated 
by the president within seven days of its receipt. 
Article 102. In accordance with his authority, the president issues ukases [ukazi] and 
sends out appeals [obrushteniya] and messages [poslaniya]. A ukase must be counter- 
signed by the prime minister or the respective minister. Ukases issued by the president 
not requiring countersignatures apply to: 

(1) Appointing a caretaker cabinet; 

(2) Assigning an investigative mandate for the formation of a cabinet; 

(3) Dissolving the National Assembly; 

(4) Returning a law voted by the National Assembly for a second debate; 

(5) Determining the organization and procedure for the activities of the offices attached 

to the presidency and appointing their staffs; 

(6) Scheduling elections and referenda; 

(7) Promulgating laws. 
Article 103. The president and the vice president may not be held liable for any actions 
committed by them in the performance of their duties, with the exception of treason or 
violation of the Constitution. Impeachment requires a motion from no less than one- 
quarter of the national representatives and is supported by the National Assembly if 
more than two-thirds of the national representatives have voted in its favor. The 
Constitutional Court considers the charges formulated against the president or the 
vice president within one month of their filing. The president or the vice president 
loses his power if it is proved that he has committed treason or violated the Constitu- 
tion. Neither the president nor the vice president may be detained, and no criminal 
prosecution may be instigated against him. 
Article 104. The president may assign to the vice president some of his rights listed in 
Article 98, Items 7, 9, 10, and II. 


Chapter 5: Council of Ministers [Ministerski Suvet] 


Article 105. The Council of Ministers guides and implements the domestic and for- 
eign policy of the country in accordance with the Constitution and the laws. The 
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Council of Ministry ensures the maintenance of public order and national security and 
provides the overall leadership of the state administration and the Armed Forces. 
Article 106. The Council of Ministers directs the implementation of the state budget; 
organizes the management of state property; and concludes, ratifies, and denounces 
international treaties as stipulated by the law. 
- Article 107. The Council of Ministers rescinds illegal or improper legal acts issued by 
the ministers. 
Article 108. The Council of Ministers consists of a prime minister, deputy prime 
ministers, and ministers. The prime minister guides and coordinates the overall policy 
of the government and is responsible for its implementation. He appoints and dis- 
misses deputy ministers. Ministers head individual ministries unless otherwise re- 
solved by the National Assembly. They are responsible for their actions. 
Article 109. The members of the Council of Ministers swear before the National 
Assembly the oath established by Article 76, Sentence 2. 
Article tro. Members of the Council of Ministers must be Bulgarian citizens who 
meet the qualifications set for electing national representatives. 
Article rrr. The legal rights of the Council of Ministers are terminated in the following 
cases: 
(1) If there is a vote of no-confidence in the Council of Ministers or the prime minister; 
(2) If the Council of Ministers or the prime minister submit their resignations; 
(3) If the prime minister dies. 
The Council of Ministers submits its resignation to the newly elected National Assem- 
bly. In the cases listed in the preceding paragraphs, the Council of Ministers continues 
to exercise its functions until a new Council of Ministers has been appointed. 
Article 112. The Council of Ministers may request of the National Assembly a vote of 
confidence on its overall policy, on a program, or on any specific item. The resolution 
must be approved by a simple majority of more than one-half of the attending national 
representatives. If the Council of Ministers fails to obtain the requested vote of confi- 
dence, the prime minister submits the resignation of the Cabinet. 
Article 113. A member of the Council of Ministers may not hold a position or engage 
in activities incompatible with the position of a national representative. The National 
Assembly may determine other positions that may not be held and other activities that 
may not be performed by members of the Council of Ministers. 
Article 114. The Council of Ministers promulgates decrees [postanovleniyal], orders 
[razporezhdaniya], and resolutions [resheniya]. The Council of Ministers issues de- 
crees to promulgate rules [pravilnitsi] and regulations [naredbi]. 
Article 115. Ministers issue rules [pravilnitsi], regulations [naredbi], instructions [in- 
struktsii], and orders [zapovedi]. 
Article 116. State officials implement the will of the nation and serve its interests. They 
must be guided exclusively by the law and remain politically neutral in the perfor- 
mance of their duties. The conditions under which state employees are appointed and 
dismissed, may be members of political parties and trade union organizations, and 
exercise their right to strike are regulated by law. 
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Chapter 6. The Judicial Branch [Sudebna Vlast] 


Article 117. The judicial branch protects the rights and legitimate interests of citizens, 
juridical persons, and the state. The judicial branch is independent. Judges, court 
assessors, prosecutors, and investigators are guided strictly by the law in the exercise of 
their functions. The judicial branch has a separate budget. 
Article 118. Justice is administered in the name of the people. 
Article 119. Justice is administered by the Supreme Court of Appeals [Vurkhovniyat 
Kasatsionen Sud], the Supreme Administrative Court [Vurkhovniyat Administrativen 
Sud], and the appeal [apelativni], okrug [okruzhni], military [voenni], and rayon 
{rayonni] courts [sudilishta]. Specialized courts may be established by law. No extraor- 
dinary courts are allowed. 
Article 120. The courts supervise the legality of legislation and the actions of admin- 
istrative bodies. Private citizens and juridical persons may appeal any administrative 
act affecting them other than those stipulated by law. 
Article 121. The courts ensure the equal and mutual right to challenge of the parties to 
a judicial proceeding. The purpose of any legal proceeding is to determine the truth. 
Trials in all courts are conducted publicly unless otherwise stipulated by the law. 
Actions resulting from the administration of justice must be justified. 
Article 122. Citizens and juridical persons have the right to a defense at all stages of the 
legal process. The exercise of the right to a defense is regulated by law. 
Article 123. In cases stipulated in the law, a court assessor participates in the admin- 
istration of justice. 
Article 124. The Supreme Court of Appeals provides the supreme judicial supervision 
over the accurate and equal application of the laws by all courts. 
Article 125. The Supreme Administrative Court provides the supreme judicial super- - 
vision over the accurate and equal application of the laws in administrative justice. The 
Supreme Administrative Court rules on arguments concerning the legality of acts 
promulgated by the Council of Ministers and individual ministers, as well as any other 
acts indicated by the law. 
Article 126. The structure of the prosecutor’s office corresponds to that of the courts. 
The prosecutor general supervises the legality of the activities of all prosecutors and 
provides systematic guidance. 
Article 127. The prosecutor’s office supervises the observance of the law by: 

(1) Bringing to justice individuals who have committed crimes and prosecuting criminal 

cases of a general nature; 

(2) Supervising the execution of punitive and other coercive measures; 

(3) Taking steps to rescind illegal laws; 

(4) In cases stipulated by law, participating in civil and administrative trials. 
Article 128. The investigative authorities are part of the legal system. They implement 
the preliminary procedures in criminal cases. 
Article 129. Judges, prosecutors, and investigators are appointed, promoted, demoted, 
transferred, or dismissed by the High Judicial Council [Visshiyat Sudeben Suvet]. The 
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president of the Supreme Court of Appeals, the president of the Supreme Administra- 
tive Court, and the prosecutor-general are appointed or dismissed by the president of 
the Republic, as proposed by the High Judicial Council; they are appointed for single 
seven-year terms. The president may not refuse their appointments or dismissals if 
second requests to this effect have been made. After holding his position for a period of 
three years, a judge, a prosecutor, or an investigator may not be replaced. He may be 
dismissed only for reason of retirement, resignation, or the enactment of a prison 
sentence for the commission of a malicious crime, or in the case of lasting actual 
inability to perform his duties for a period in excess of one year. 

Article 130. The High Judicial Council has 25 members. The president of the Su- 
preme Court of Appeals, the president of the Supreme Administrative Court, and the 
prosecutor-general are ex officio members. Lawyers with high professional and moral 
integrity and at least 15 years of professional experience, who are not ex officio mem- 
bers, may be appointed members of the High Judicial Council. The National Assem- 
bly appoints 11 of the High Judicial Council members; the other 11 are appointed by 
judicial authorities. The appointed members of the High Judicial Council serve five- 
year terms. They may not be reelected immediately after the expiration of their terms. 
The sessions of the High Judicial Council are presided over by the minister of justice, 
who has no voting rights. 

Article 131. The resolutions of the High Judicial Council on appointing, promoting, 
demoting, transferring, or dismissing judges, prosecutors, and investigators, as well as 
the motions it submits in accordance with Article 129, Sentence 2, must be passed by 
secret balloting. 

Article 132. Judges, prosecutors, and investigators have the same immunity as national 
representatives. In cases stipulated by law, the High Judicial Council may lift the 
immunity of a judge, a prosecutor, or an investigator. 

Article 133. The law governs the organization and activities of the High Judicial Coun- 
cil, the courts, and prosecutorial and investigative bodies; the status of judges, pros- 
ecutors, and investigators; the conditions and procedures for the appointment and 
dismissal of judges, court assessors, prosecutors, and investigators, as well as the 
exercise of their responsibilities. 

Article 134. The bar is a free, independent, and self-governing body. It assists citizens 
and juridical persons in the defense of their rights and legitimate interests. The organi- 
zation and procedure governing the activities of the bar are regulated by law. 


Chapter 7. Local Self-Government and Local Administration 


Article 135. The territory of the Republic of Bulgaria is divided into townships and 
oblasts. The territorial divisions and rights of the capital city and the other large cities 
are regulated by law. Other administrative-territorial units and self-governing bodies 
within them may be established only on the basis of a law. 

Article 136. The township is the basic administrative-territorial unit within which local 
self-government is exercised. The citizens participate in governing the township 
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through the local self-governing bodies they have elected as well as directly, through 
referenda and general meetings of the inhabitants. The boundaries of townships are 
set by popular referenda. The township is a juridical person. 

Article 137. The self-governing territorial communities may form associations for the 
purpose of resolving common problems. The law provides conditions for the associa- 
tion of townships. 

Article 138. In a township, the township council is the local self-governing body. It is 
elected by the inhabitants of the respective township to a four-year term in accordance 
with a procedure regulated by law. 

Article 139. The mayor [kmetut] exercises executive power in the township. He is 
elected by the inhabitants or the township council to a four-year term in accordance 
with the procedure regulated by law. The mayor is guided in his activities by the law, 
the legal acts passed by the township council, and the decisions of the inhabitants. 
Article 140. The township has the right to own property that it uses in the interest of 
the territorial community. 

Article 141. The township has an autonomous budget. The permanent revenue 
sources of the township are defined by law. The state assists the townships in their 
normal activities by contributing funds from the budget and by other means. 

Article 142. The oblast is an administrative-territorial entity that implements regional 
policies and state administrative tasks in the localities and ensures the congruence of 
national and local interests. 

Article 143. The oblast is governed by an oblast governor [oblasten upravitel], assisted 
by the oblast administration. The oblast governor is appointed by the Council of 
Ministers. The oblast governor ensures the implementation of state policy. He is re- 
sponsible for safeguarding the national interests, legality, and public order, and pro- 
vides administrative control. 

Article 144. The central bodies of the state and their local representatives exercise 
oversight concerning the legality of laws passed by local self-government authorities 
only if such control is stipulated by law. 

Article 145. Township councils may appeal in court any acts or actions that violate 
their rights. 

Article 146. The organization and procedures governing the activities of local self- 
governing bodies and local administrations are regulated by law. 


Chapter 8. Constitutional Court [Konstitutsionen Sud] 


Article 147. The Constitutional Court consists of 12 justices, one-third of whom are 
elected by the National Assembly; the second third is appointed by the president, and 
the final third is elected at a joint meeting of the justices of the Supreme Court of 
Appeals and the Supreme Administrative Court. Constitutional Court justices serve 
nine-year terms. They may not be reelected to the same position. The membership of 
each quota [kvota] of the Constitutional Court is renewed once every three years, in 


Constitution of the Republic of Bulgaria 369 


accordance with legal procedures. Lawyers of high professional and moral integrity 
with at least 15 years of professional experience are eligible for appointment as Consti- 
tutional Court justices. The Constitutional Court justices elect a court president to a 
three-year term by secret balloung. The position of a member of the Constitutional 
Court is incompatible with the mandate of a national representative, a state or public 
position, membership in a political party or trade union, or the performance of a 
liberal, commercial, or any other paid professional activity. The members of the Con- 
stitutional Court enjoy the same immunity as national representatives. 
Article 148. The mandate of a Constitutional Court justice is terminated in the follow- 
ing cases: 
(1) The expiration of a term; 
(2) A resignation submitted to the Constitutional Court; 
(3) The enactment of a court sentence imposing a prison sentence for commission of a 
malicious crime; 
(4) The actual inability to perform one’s duties for more than one year; 
(5) Incompatibility with the positions and activities as per Article 147, Sentence 7; 
(6) Death. 
The Constitutional Court lifts the immunity and determines the actual inability of 
justices to perform their obligations by means of a secret ballot and by a majority of at 
least two-thirds of all justices. Should the mandate of a justice of the Constitutional 
Court be terminated, a candidate from the appropriate tier is elected within a period of 
one month. 
Article 149. The Constitutional Court: 
(1) Provides mandatory interpretations of the Constitution; 
(2) Rules on requests to decide the constitutionality of any law or legal act passed by the 
National Assembly or the president; 
(3) Settles arguments on the jurisdictions of the National Assembly, the president, and 
the Council of Ministers, as well as between local self-governments and central executive 
bodies; 
(4) Rules on the consistency between the international treaties signed by the Republic of 
Bulgaria and the Constitution, prior to their ratification, as well as on the consistency 
between the laws and the universally accepted standards of international law and the 
international treaties to which Bulgaria is a signatory; 
(5) Issues opinions on disputes concerning the constitutionality of political parties and 
associations; 
(6) Issues opinions on arguments about the legality of the elections of the president and 
the vice president; 
(7) Issues opinions on arguments concerning the legality of the election of a national 
representative; 
(8) Issues rulings on charges formulated in the National Assembly against the president 
and the vice president. 
The rights of the Constitutional Court may be neither increased nor decreased by law. 
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Article 150. The Constitutional Court acts on the initiative of no less than one-fifth of 
the national representatives, the president, the Council of Ministers, the Supreme 
Court of Appeals, the Supreme Administrative Court or the prosecutor-general. Ar- 
guments on the question of authority as per Item 3 of Article 149 may be submitted by 
township councils, as well. Should a disparity between a law and the Constitution be 
noted, the Supreme Court of Appeals or the Supreme Administrative Court tables the 
consideration of the case and submits the matter to the Constitutional Court. 

Article 151. The Constitutional Court makes its rulings by a majority vote of more 
than one-half of all justices. The rulings of the Constitutional Court are published in 
Durzhaven Vestnik within 15 days of their adoption. The ruling is enacted three days 
after its publication. Any act ruled unconstitutional becomes invalid as of the day of the 
enactment of the ruling. Any part of the law not ruled unconstitutional remains in 
effect. 

Article 152. The organization and procedures governing the activities of the Constitu- 
tional Court are regulated by law. 


Chapter 9. Amendments and Supplements to the Constitution; 
Adoption of a New Constitution 


Article 153. The National Assembly may amend and supplement any provision in- 
cluded in the Constitution, with the exception of those that are the prerogative of the 
Grand National Assembly. 
Article 154. The right to initiate constitutional amendments and supplements is held 
by one-quarter of the national representatives and by the president. Any motion to this 
effect must be considered by the National Assembly no earlier than one month and no 
later than three months after it has been filed. 
Article 155. The National Assembly may pass a law on amending and supplementing 
the Constitution by a majority of three-quarters of the national representatives, after 
three rounds of balloting on different days. If a motion is approved by less than three- 
quarters but no less than two-thirds of the votes of the national representatives, the 
motion is resubmitted for consideration after two months have elapsed, but before the 
passage of five months. In any new debate, a motion may be approved if at least two- 
thirds of the national representatives have voted for it. 
Article 156. A law amending or supplementing the Constitution must be signed by the 
chairman of the National Assembly and promulgated in Durzhaven Vestnik within 
seven days of its adoption. 
Article 157. The Grand National Assembly consists of 400 national representatives 
elected in accordance with common procedures. 
Article 158. The Grand National Assembly: 

(1) Adopts a new constitution; 

(2) Rules on changes in the territory of the Republic of Bulgaria and ratifies international 

treaties stipulating such changes; 
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(3) Settles questions related to changes in the form of the state structure and the state 
administration; 
(4) Settles questions related to amendments to Article 5, Sentences 2 and 4 and Article 
57, Sentences 1 and 3 of the Constitution; 
(5) Rules on matters related to amending and supplementing Chapter 9 of the Con- 
stitution. 
Article 159. The right to initiate changes as per the preceding article can be exercised 
by either at least one-half of the national representatives or by the president. The draft 
of a new constitution or an amendment to the present Constitution that relates to 
changes in the territory of the country as defined in Article 158 must be discussed by 
the National Assembly not earlier than two months and not later than five months after 
its submission. 
Article 160. The National Assembly may rule, by a majority of two-thirds of the 
national representatives, that an election for a Grand National Assembly be held. 
The president schedules an election for the Grand National Assembly within three 
months of the passage of a resolution by the National Assembly. The term of the 
National Assembly ends with the holding of an election for the Grand National 
Assembly. 
Article 161. The Grand National Assembly may issue rulings on drafts by a majority of 
two-thirds of all of the national representatives, after three rounds of balloting on 
different days. 
Article 162. The Grand National Assembly may resolve only the constitutional mat- 
ters for which it was elected. In urgent cases, the Grand National Assembly per- 
forms the functions of an ordinary National Assembly. The authority of the Grand 
National Assembly ends after it has issued its final ruling on the questions for which 
it was elected. The president then schedules an election in accordance with legal 
procedures. 
Article 163. The legal acts of the Grand National Assembly must be signed and pro- 
mulgated by its chairman within seven days of their adoption. 


Chapter 10. Coat of Arms, Seal, Flag, Anthem, and Capital 


Article 164. The coat of arms of the Republic of Bulgaria depicts a gold lion rampant 
on a dark red shield. 

Article 165. The state seal depicts the coat of arms of the Republic of Bulgaria. 

Article 166. The flag of the Republic of Bulgaria is a tricolor: white, green, and red 
stripes placed horizontally, from the top down. 

Article 167. The procedure for applying the state seal and raising the national flag is 
regulated by law. 

Article 168. The anthem of the Republic of Bulgaria is the song “Mila Rodino [Dear 
Homeland].” 

Article 169. The city of Sofia is the capital of the Republic of Bulgaria. 
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Interim and Concluding Provisions 


1. The Grand National Assembly dissolves itself following the adoption of the Consti- 
tution. The Grand National Assembly functions as a National Assembly until a new 
National Assembly has been elected. During that time, it passes laws on the elections of 
a National Assembly, a president, and local self-governing bodies, as well as other laws. 
The Constitutional Court and the High Judicial Council are established during that 
time. The national representatives, the president, the vice president, and the members 
of the Council of Ministers swear the oath stipulated in this Constitution at the first 
session of the National Assembly after the enactment of the Constitution. 

2. Until the Supreme Court of Appeals and the Supreme Administrative Court have 
been appointed, their authority, as per Article 130, Sentence 3 and Article 147, Sen- 
tence 1 of the Constitution, is exercised by the Supreme Court of the Republic of 
Bulgaria. 

3. Provisions of existing laws retain their validity unless they conflict with the Constitu- 
tion. Provisions of existing laws that were not rescinded as a result of the effect of 
Article 5, Sentences 4 and 5 of the Constitution are rescinded by the National Assem- 
bly within one year of the adoption of the Constitution. Within a period of three years, 
the National Assembly must pass the laws specifically stipulated in the Constitution. 
4. The judicial branch, as defined by the Constitution, is organized after the adoption 
of the new laws on reorganization and procedures, which must be passed within the 
time limit set in Item 3, Sentences 2 and 3, immediately above. 

5. Judges, prosecutors, and investigators may not be removed from office if, within 
three months of its establishment, the High Judicial Council has not resolved that they 
lack the necessary professional qualities. 

6. Until a new legislative system governing Bulgarian National Television, Bulgarian 
National Radio, and the Bulgarian Telegraph Agency has been established, the Na- 
tional Assembly will exercise the authority of the Grand National Assembly in matters 
pertaining to these national institutions. 

7. Elections for National Assembly representatives and local self-governing bodies 
must be held within three months after the Grand National Assembly has dissolved 
itself. The dates for the elections are set by the president in accordance with his 
authority as defined in Article 98, Item 1 of the Constitution. The election for presi- 
dent and vice president must be held within three months after the election of a 
National Assembly. Pending the election of a president and a vice president, their 
functions established by this Constitution are performed by the chairman (president) 
and the vice chairman (vice president). 

8. The government continues to exercise its functions in accordance with the present 
Constitution until a new government has been formed. 

g. The present Constitution will be enacted as of the day of its publication in Dur- 
zhaven Vestnik by the chairman of the Grand National Assembly and will revoke the 
Constitution of the Republic of Bulgaria adopted on 18 May 1971 (published in 
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Durzhaven Vestnik No. 39, 1971; amended in No. 6, 1990; amended and supplemented 
in No. 29, 1990; amended in Nos. 87, 94, and 98, 1990; corrected in No. 98, 1990). 

Adopted by the Grand National Assembly on 12 July 1991 and signed by Nikolay 
Todorov, chairman of the Grand National Assembly. Order of Nikolay Todorov, 
chairman of the Grand National Assembly, on the promulgation of the Constitution of 
the Republic of Bulgaria, issued in Sofia on 12 July 1991: 

On the basis of Point 9 of the Interim, above, and concluding provisions of the 
Constitution of the Republic of Bulgaria, adopted on 12 July 1991, I hereby decree that 
the Constitution of the Republic of Bulgaria, adopted on 12 July 1991 by the Grand 
National Assembly, be published in Durzhaven Vesinik. 


CONSTITUTION OF THE CZECH 


REPUBLIC 


AU2412060192 Prague Hospodarske Noviny in Czech 21 Dec. 92 pp. 7, 8 [text of the 
Constitutional Law of the Czech National Council of 16 December 1992 on the 
Consttution of the Czech Republic] 


The Czech National Council passed the following constitutional law: 


Preamble 


We, citizens of the Czech Republic in Bohemia, Moravia, and Silesia, at the time of 
the restoration of an independent Czech state, faithful to all the good traditions of the 
ancient statehood of the Lands of the Czech Crown and of Czechoslovak statehood, 
determined to build, protect, and develop the Czech Republic in the spirit of the 
inviolable values of human dignity and freedom, as a homeland to equal, free citizens 
conscious of their obligations toward others and of their responsibility toward the 
whole, as a free and democratic state based on respect for human rights and on the 
principles of a civic society, as an integral part of the family of European and world 
democracies, resolved to jointly guard and develop the inherited natural, cultural, 
material, and intellectual wealth, determined to abide by all the tested principles of a 
law-governed state, adopt through our freely elected representatives the following 
Constitution of the Czech Republic. 


Chapter One: Basic Provisions 


Article 1. The Czech Republic is a sovereign, unified, and democratic law-governed 
state based on respect for the rights and liberties of man and citizen. 

Article 2. The people are the source of all state power, which they execute through the 
medium of the bodies of legislative, executive, and judicial power. A constitutional law 
may determine when the people execute state power directly. State power serves all 
citizens and can only be exercised in cases, within the limits, and in ways laid down by 
law. Every citizen can do what is not forbidden by law and no one must be forced to do 
what is not laid down by law. 

Article 3. The Charter of Fundamental Rights and Freedom is part of the constitu- 
tional order of the Czech Republic. 

Article 4. Fundamental rights and freedoms are under the protection of judicial power. 
Article 5. The political system is based on the free and voluntary inception of political 
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parties and their free competition respecting basic democratic principles and rejecting 
violence as a means of enforcing one’s interests. 

Article 6. Political decisions arise from the will of the majority expressed in free voting. 
Decisions by the majority provide for the protection of minorities. 

Article 7. The state ensures the economical use of natural resources and the protection 
of the natural wealth. 

Article 8. The self-administration of territorial self-administrative entities is guar- 
anteed. 

Article 9. The Constitution may be amended or altered only by means of constitutional 
laws. Any change to the substantial matters of the democratic, law-governed state is 
inadmissible. The interpretation of legal norms must not authorize the elimination or 
endangerment of the foundations of the democratic state. 

Article 10. Ratified and promulgated international treaties on human rights and fun- 
damental freedoms to which the Czech Republic is party are directly binding and take 
precedence over the law. 

Article 11. The territory of the Czech Republic represents an indivisible whole, the 
borders of which may be changed only by means of a constitutional law. 

Article 12. The terms of the acquisition and forfeiture of the citizenship of the Czech 
Republic shall be set out in a law. No one should be deprived of citizenship against his 
will. 

Article 13. The capital of the Czech Republic is Prague. 

Article 14. The state symbols of the Czech Republic are the large and small state 
emblem, the state colors, the state flag, the flag of the president of the republic, the 
state seal, and the state anthem. The state symbols and their use shall be set out in a law. 


Chapter Two: Legislative Power 


Article 15. Legislative power in the Czech Republic belongs to parliament. Parliament 
consists of two chambers—the Chamber of Deputies and the Senate. 

Article 16. The Chamber of Deputies has 200 deputies, who are elected for a four-year 
term. The Senate has 81 senators, who are elected for a six-year term, with one-third of 
the senators elected every two years. 

Article 17. Elections to the two chambers are held within a period starting 30 days 
before the electoral term expires and ending on the last day of the electoral term. In 
case of the dissolution of the Chamber of Deputies, elections are held within 60 days 
after its dissolution. 

Article 18. Elections to the Chamber of Deputies take place by secret ballot on the basis 
of universal, equal, and direct suffrage, according to the principle of proportional rep- 
resentation. Elections to the Senate take place by secret ballot on the basis of universal, 
equal, and direct suffrage, according to the principle of the majority system. Every 
citizen of the Czech Republic who has reached the age of 18 has the right to vote. 
Article 19. Every citizen of the Czech Republic who has the right to vote and has 
reached the age of 21 can be elected to the Chamber of Deputies. Every citizen of the 
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Czech Republic who has the right to vote and has reached the age of 40 can be elected 
to the Senate. The mandate of the deputy or senator comes into being by his election. 
Article 20. Other conditions concerning the exercising of the right to vote, the organi- 
zation of the elections, and the extent of court review shall be set out in a law. 

Article 21. No one must be a member of both chambers of parliament at one and the 
same time. 

Article 22. The execution of the office of the president of the republic, judge, and other 
offices to be determined by law are incompatible with the post of deputy or senator. 
The mandate of a deputy or senator who has taken up the post of president of the 
republic, the post of judge, or another post incompatible with the post of deputy or 
senator shall be terminated on the day of his assumption of that post. 

Article 23. A deputy shall be sworn in at the first meeting of the Chamber of Deputies 
in which he participates. A senator shall be sworn in at the first meeting of the Senate in 
which he participates. The oath of a deputy or senator reads: “I pledge loyalty to the 
Czech Republic. I pledge to observe its Constitution and laws. I swear by my honor 
that I will carry out my mandate in the interest of all people and according to my best 
knowledge and conscience.” 

Article 24. A deputy or senator can surrender his mandate by means of a declaration 
made in person at a meeting of the chamber of which he is a member. If he is unable to 
do so owing to grievous circumstances, he shall do so in a manner defined by law. 
Article 25. The mandate of a deputy or senator shall expire: 

(a) When he refuses to take the oath or takes it with reservations, 

(b) When the electoral term expires, 

(c) When he surrenders his mandate, 

(d) When he ceases to be eligible, 

(e) In the case of deputies, when the Chamber of Deputies is dissolved, 

(f) When he becomes subject to the incompaubility of posts according to Article 22. 
Article 26. Deputies and senators carry out their mandates personally in harmony with 
their oath and are not bound by any orders in the process. 

Article 27. A deputy or senator must not be made criminally liable because of his 
voting in the Chamber of Deputies or the Senate or their bodies. No criminal proceed- 
ings must be initiated against a deputy or senator because of speeches made in the 
Chamber of Deputies or the Senate or their bodies. A deputy or senator is only subject 
to the disciplinary authority of the chamber of which he is a member. A deputy or 
senator who is guilty of a misdemeanor is subject only to the disciplinary authority of 
the chamber of which he is a member, unless specified otherwise by law. No criminal 
proceedings must be initiated against a deputy or senator without the consent of the 
chamber of which he is a member. If the chamber denies its consent, criminal proceed- 
ings are ruled out forever. A deputy or senator may be detained only if he has been 
caught while committing a criminal offense or immediately thereafter. The appropri- 
ate authority is obliged to report the detainment without delay to the chairman of the 
chamber of which the detainee is a member; if the chamber’s chairman does not give 
his consent within 24 hours after detainment to the detainee being handed over to the 
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court, the appropriate authority is obliged to release him. At its first subsequent meet- 
ing the chamber shall decide with final validity on the admissibility of prosecution. 
Article 28. A deputy of senator has the right to deny testimony about facts that he 
learned in conjunction with carrying out his mandate; he has this right even after he 
ceases to be deputy or senator. 
Article 29. The Chamber of Deputies elects and recalls the chairman and deputy 
chairmen of the Chamber of Deputies. The Senate elects and recalls the chairman and 
deputy chairmen of the Senate. 
Article 30. The Chamber of Deputies may set up an investigating commission to 
investigate matters of public interest if this is proposed by at least one-fifth of the 
deputies. The manner of the proceedings before the commission will be set out in a 
law. 
Article 31. The chambers set up committees and commissions as their bodies. The 
operation of committees and commissions will be regulated by law. 
Article 32. A deputy or senator who is a member of the government must not be chair- 
man or deputy chairman of the Chamber of Deputies or Senate, nor must he be amem- 
ber of parliamentary committees and commissions or of an investigating commission. 
Article 33. In the case of the dissolution of the Chamber of Deputies, it is the respon- 
sibility of the Senate to adopt legal measures regarding matters that brook no delay and 
that would otherwise require the passage of a law. It is not, however, the Senate’s 
responsibility to adopt legal measures regarding matters of the Constitution, the state 
budget, the state closing account, the electoral law, and international treaties according 
to Article 10. Only the government can propose to the Senate the adoption of a legal 
measure. A legal measure of the Senate shall be signed by the chairman of the Senate, 
the president of the republic, and the prime minister; it shall be promulgated in the 
same way as laws. A legal measure of the Senate must be approved by the Chamber of 
Deputies at its first meeting. If the Chamber of Deputies does not approve it, the legal 
measure is deprived of further validity. 
Article 34. The chambers’ sessions are permanent. Sessions of the Chamber of Depu- 
ties are called by the president of the republic so that they start no later than on the 30th 
day after the elections; if the president fails to call a session by then, the Chamber of 
Deputies shall meet on the 3oth day after the election day. Sessions of a chamber can be 
interrupted by means of a resolution. The total period of time during which a session 
may be interrupted must not exceed 120 days a year. While a session is interrupted, the 
chairman of the Chamber of Deputies or the Senate may call a meeting of the chamber 
prior to the set date. He will do so whenever requested by the president of the republic, 
the government, or at least one-fifth of members of the chamber. The session of the 
Chamber of Deputies ends with the expiry of its electoral term or with its dissolution. 
Article 35. The Chamber of Deputies can be dissolved by the president of the repub- 
lic, if: 

(a) The Chamber of Deputies does not pass a vote of confidence in a newly appointed 

government whose chairman has been appointed by the president of the republic at the 

proposal of the chairman of the Chamber of Deputies. 
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(b) The Chamber of Deputies does not decide within three months on a government- 
sponsored bill, with the discussion of which the government has linked the question of 
confidence, 
(c) The session of the Chamber of Deputies has been interrupted for a period longer than 
is admissible, 
(d) The Chamber of Deputies has not had a quorum for more than three months, even 
though its session has not been interrupted and even though its meetings have repeatedly 
been called during this period. 
The Chamber of Deputies must not be dissolved within three months prior to the 
expiry of its electoral term. 
Article 36. Meetings of the chambers are public. The public can be excluded only 
under conditions defined by law. 
Article 37. Joint meetings of the chambers are called by the chairman of the Chamber 
of Deputies. Joint meetings of the chambers are governed by the rules of procedure of 
the Chamber of Deputies. 
Article 38. A member of the government has the right to participate in meetings of both 
chambers and their committees and commissions. He shall be given an opportunity to 
speak at any time upon request. A member of the government is obliged to attend per- 
sonally a meeting of the Chamber of Deputies on the basis of its resolution. This applies 
also to meetings of a committee, commission, or an investigating commission, at which, 
however, a member of the government can be represented by his deputy or another 
government member, unless his personal participation has been expressly requested. 
Article 39. The chambers have a quorum if at least one-third of their members are 
present. The agreement of more than one-half of the deputies or senators present is 
required for a resolution of the chamber to be approved, unless specified otherwise by 
this Constitution. The agreement of more than one-half of all deputies and of more 
than one-half of all senators is required to pass a resolution on the declaration of a state 
of war and to adopt a resolution expressing agreement with the stay of foreign troops 
on the territory of the Czech Republic. The agreement of a three-fifths majority of all 
deputies and of a three-fifths majority of present senators is required to pass a consti- 
tutional law and to approve an international treaty according to Article ro. 
Article 40. For the electoral law, a law on the principles of procedure and relations 
between the two chambers and their outward relations, and a law on the rules of 
procedure of the Senate to be passed, the approval by both the Chamber of Deputies 
and the Senate is required. 
Article 41. Bills are submitted to the Chamber of Deputies. A bill can be tabled by a 
deputy, a group of deputies, the Senate, the government, or the representative body of 
a higher territorial self-administrative unit. 
Article 42. Bills on the state budget and on the state closing account are tabled by the 
government. These bills are discussed at a public meeting, and decisions on them are 
made, only by the Chamber of Deputies. 
Article 43. Parliament can decide on the declaration of a state of war if the Czech 
Republic is attacked or if it must live up to international contractual commitments 
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concerning joint defense against aggression. The agreement of both chambers is re- 
quired for armed forces to be sent outside the territory of the Czech Republic. 

Article 44. The government has the right to express its opinion on all bills. If the 
government does not express its opinion within 30 days after the bill has been delivered 
to it, its opinion on the bill is considered to be positive. The government is authorized 
to request that the Chamber of Deputies wind up the discussion of a government- 
sponsored bill within three months after its submission, if the government links this 
with the request for a vote of confidence. 

Article 45. A bill with which the Chamber of Deputies has expressed agreement shall 
be passed by it onto the Senate without needless delay. 

Article 46. The Senate shall discuss the bill and shall pass a resolution on it within 30 
days after the bill’s delivery to it. By its resolution the Senate shall either approve the 
bill, reject it, return it to the Chamber of Deputies with proposals for amendments, or 
express the will not to deal with it. If the Senate does not express its opinion within the 
deadline specified in Paragraph (1), itis deemed to have adopted the bill. 

Article 47. If the Senate rejects a bill, the Chamber of Deputies shall vote on it again. 
The bill shall be adopted if it is approved by a majority of more than one-half of all 
deputies. If the Senate returns the bill with proposals for amendments, the Chamber of 
Deputies shall vote on the bill in the rendition approved by the Senate. The bill shall be 
adopted by the Chamber of Deputies resolution. If the Chamber of Deputies does not 
approve a bill in the rendition approved by the Senate, it shall vote anew on the bill in 
the form in which it had been passed onto the Senate. The bill shall be adopted if it is 
approved by a majority of more than one-half of all deputies. No proposals for amend- 
ments are admissible in the Chamber of Deputies when discussing a bill that has been 
rejected or returned. 

Article 48. If the Senate expresses the will not to deal with a bill, this resolution by the 
Senate means that the bill has been adopted. 

Article 49. International treaties requiring the agreement of parliament shall be ap- 
proved by parliament in a similar manner as bills. Treaties on human rights and 
fundamental freedoms, political treaties and economic treaties of a general nature, as 
well as treaties, whose implementation requires the passage of law, require approval by 
parliament. 

Article 50. The president of the republic has the right to return an adopted law, with 
the exception of a constitutional law, with an explanation within 15 days after the law 
was delivered to him. The Chamber of Deputies shall vote anew on a law that has been 
returned to it. Proposals for amendments are not admissible. If the Chamber of Depu- 
ties insists on the returned law by a majority of more than one-half of all deputies, the 
law shall be promulgated. Otherwise, the law is deemed not to have been adopted. 
Article 5t. Adopted laws are signed by the chairman of the Chamber of Deputies, the 
president of the republic, and the prime minister. 

Article 52. A law must be promulgated for it to become valid. The manner of pro- 
mulgation shall be set out in a law. The same applies to international treaties approved 
by parliament. 
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Article 53. Every deputy has the right to address an interpellation to the government or 
its members on matters within their jurisdiction. The government members to whom 
the interpellation is addressed shall reply to it within 30 days after its submission. 


Chapter Three: Executive Power 


President of the Republic 


Article 54. The president of the republic is the head of state. The president of the 
republic is elected by parliament at a joint meeting of both chambers. The president of 
the republic is not accountable for the execution of his post. 

Article 55. The president of the republic assumes office by taking his oath. The elec- 
toral term of the president of the republic lasts five years and begins on the day of his 
being sworn in. 

Article 56. The election takes place during the last 30 days of the electoral term of the 
acting president of the republic. If the office of the president of the republic becomes 
vacant, the election shall take place within 30 days. 

Article 57. Any citizen who is eligible for the Senate can be elected president of the 
republic. No one must be elected for more than two consecutive terms. 

Article 58. A candidate for the post of president of the republic can be proposed by a 
minimum of 10 deputies or 10 senators. A candidate who has received the votes of a 
majority of more than one-half of all deputies as well as the votes of a majority or more 
than one-half of all senators shall be elected president of the republic. If no candidate 
obtains the votes of a majority of more than one-half of all deputies and senators, a 
second round of the election shall take place within 14 days. The candidate who has 
received the largest number of votes in the Chamber of Deputies and the candidate 
who has received the largest number of votes in the Senate shall advance to the second 
round. If there are several candidates who have received the same highest number of 
votes in the Chamber of Deputies or several candidates who have received the same 
highest number of votes in the Senate, the votes cast for them in both chambers shall 
be added up. The candidate who has reached the highest number of votes in this way 
shall advance to the second round. The candidate who has received the votes of a 
majority of more than one-half of the deputies present and the votes of a majority of 
more than one-half of the senators present shall be elected. If a president for the 
republic is not elected even in the second round, the third round of the election shall 
take place within 14 days, in which he shall be elected from among the second-round 
candidates who receive the votes of a majority of more than one-half of the deputies 
and senators present. If no president of the republic has been elected even in the third 
round, new elections shall be held. 

Article 59. The president of the republic shall be sworn in by the chairman of the 
Chamber of Deputies at a joint meeting of both chambers. The oath of the president of 
the republic reads: “I pledge loyalty to the Czech Republic. I pledge to observe its 
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Constitution and laws. I swear by my honor that I will discharge my office in the 
interest of all people and according to my best knowledge and conscience.” 
Article 60. If the president of the republic refuses to take the oath, or takes it with a 
reservation, he is deemed not to have been elected. 
Article 61. The president of the republic can surrender his office to the hands of the 
chairman of the Chamber of Deputies. 
Article 62. The president of the republic: 
(a) Appoints and recalls the prime minister and other members of the government and 
accepts their resignation, recalls the government and accepts its resignation, 
(b) Calls sessions of the Chamber of Deputies, 
(c) Dissolves the Chamber of Deputies, 
(d) Entrusts to the government whose resignation he has accepted or that he has recalled 
the provisional execution of government functions until a new government is appointed, 
(e) Appoints judges of the Constitutional Court, its chairman, and deputy chairmen, 
(f) Appoints the chairman and deputy chairmen of the Supreme Court from among its 
members, 
(g) Remits and lowers penalties meted out by the court; issues orders not to initiate 
criminal proceedings and, if they have been initiated, issues orders to discontinue them; 
and nullifies punishments, 
(h) Has the right to return an adopted law to parliament, with the exception of constitu- 
tional laws, 
@) Signs laws, 
(j) Appoints the president and vice president of the Supreme Control Office, 
(k) Appoints members of the Banking Council of the Czech National Bank. 
Article 63. Furthermore, the president of the republic: 
(a) Represents the state to the outside world, 
(b) Concludes and ratifies international treaties; he may devolve the conclusion of inter- 
national treaties to the government or, with the government's approval, to its individual 
members, 
(c) Acts as the supreme commander of the armed forces, 
(d) Receives the heads of representative missions, 
(e) Accredits and summons heads of representative missions, 
(f) Calls elections to the Chamber of Deputies and the Senate, 
(g) Appoints and promotes generals, 
(h) Awards and confers state distinctions, unless he empowers another body to do so, 
(a) Appoints judges, 
(j) Has the right to grant amnesty. 
If laid down by law, the execution of powers that are not expressly cited in this constitu- 
tional law is the responsibility of the president of the republic. Decisions by the presi- 
dent of the republic made in accordance with Items (a) and (b), above, must be 
cosigned by the prime minister or another member of the government entrusted by 
him in order to be valid. Responsibility for decisions by the president of the republic 
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that must be cosigned by the prime minister or another member of the government 
entrusted by him is borne by that government. 

Article 64. The president of the republic has the right to participate in meetings of both 
chambers of parliament and their committees and commissions. He shall be given an 
opportunity to speak at any time upon request. The president of the republic has the 
right to participate in meetings of the government, to request reports from the govern- 
ment and its members, and to discuss with the government or its members matters 
within their jurisdiction. 

Article 65. The president of the republic may not be detained, made criminally liable, 
or prosecuted for a misdemeanor or another administrative offense. The president of 
the republic may be prosecuted for high treason before the Constitutional Court on 
the basis of a lawsuit filed by the Senate. He may be punished by removal from the 
presidential office and ineligibility to recover the office. Criminal proceedings for 
criminal offenses committed during the presidential term are ruled out forever. 

Article 66. If the office of the president becomes vacant and a new president has not yet 
been elected or sworn in, or if the president cannot discharge his office for serious 
reasons and the Chamber of Deputies and the Senate pass a resolution to this effect, 
the execution of functions under Article 63, Paragraph (10) (a), (b), (c), (d), (e), (h), 
(i), and (j) and of functions under Article 63, second full sentence is the responsibility 
of the prime minister. During the period when the prime minister executes the limited 
functions of the president of the republic, the execution of functions under Article 62 
(a), (b), (c), (d), (e), and (k) is the responsibility of the chairman of the Chamber of 
Deputies; if the office of the president becomes vacant at a time when the Chamber of 
Deputies is dissolved, the chairman of the Senate is responsible for the execution 
of these functions. 


Government 


Article 67. The government is the supreme body of executive power. The government 
consists of the prime minister, deputy prime ministers, and ministers. 

Article 68. The government is accountable to the Chamber of Deputies. The prime 
minister is appointed by the president of the republic; at the proposal of the prime min- 
ister the president then appoints other members of the government and entrusts them 
with the management of ministries or other offices. Within 30 days of its appointment, 
the government shall appear before the Chamber of Deputies and shall ask for its vote 
of confidence. If the newly appointed government does not win confidence in the 
Chamber of Deputies, the procedure under Paragraphs (2) and (3) shall be followed. If 
even the government appointed in this way does not win the confidence of the Cham- 
ber of Deputies, the president of the republic shall appoint a prime minister at the pro- 
posal of the chairman of the Chamber of Deputies. In other cases the president of the 
republic appoints and recalls at the proposal of the prime minister other members of 
the government and entrusts them with the management of ministries or other offices. 
Article 69. A member of the government is sworn in by the president of the republic. 
The oath of a member of the government reads: “I pledge loyalty to the Czech Re- 
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public. I pledge to observe its Constitution and laws and to apply them in practice. I 
swear by my honor that I shall discharge my office conscientiously and shall not abuse 
my position.” 

Article 70. Amember of government may not engage in activities the nature of which is 
in conflict with the execution of his office. Details shall be set out in a separate law. 
Article 71. The government may move that the Chamber of Deputies pass a vote of 
confidence in it. 

Article 72. ‘The Chamber of Deputies can pass a vote of no-confidence in the govern- 
ment. The motion to pass a vote of no-confidence in the government shall be discussed 
by the Chamber of Deputies only if it is submitted in writing by a minimum of 50 
deputies. The agreement of a majority of more than one-half of all deputies is needed 
for the motion to be adopted. 

Article 73. The prime minister submits his resignation to the president of the republic. 
Other members of the government submit their resignation to the president of the 
republic through the medium of the prime minister. The government shall submit its 
resignation if the Chamber of Deputies turns down its request for a vote of confidence 
or if it passes a vote of no-confidence in it. The government shall submit its resignation 
after each constituent meeting of a newly elected Chamber of Deputies. If the govern- 
ment submits its resignation in accordance with Sentence 2, above, the president of the 
republic shall accept it. 

Article 74. The president of the republic shall recall a member of government if pro- 
posed by the prime minister. 

Article 75. The president of the republic shall recall a government that does not submit 
its resignation, even though it is obliged to do so. 

Article 76. The government makes decisions as a body. The agreement of a majority 
of more than one-half of all government members is needed to pass a government 
resolution. 

Article 77. The prime minister organizes the activity of the government, chairs its 
meetings, acts on its behalf, and carries out other activities that are entrusted to him by 
the Constitution or other laws. The prime minister is represented by the deputy prime 
minister or another member of the government charged with representing him. 

Article 78. The government is authorized to issue decrees to execute laws within their 
limits. Government decrees are signed by the prime minister and the appropriate 
member of government. 

Article 79. Ministries and other administrative offices may be established, and the 
sphere of their authority defined, only by means of a law. The legal standing of state 
employees in ministries and other administrative offices is regulated by law. Ministries, 
other administrative offices, and territorial self-administration bodies may issue legal 
regulations on the basis and within the limits of law, if empowered to do so by law. 
Article 80. The state board of representatives [statni zastupitelstvi] represents the pub- 
lic prosecutor in criminal proceedings; it also discharges other tasks if set out in a law. 
The position and sphere of authority of the state board of representatives shall be set 
out in a law. 
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Chapter Four: Judicial Power 


Article 81. Judicial power is executed by independent courts in the name of the 
republic. 

Article 82. Judges are independent in executing their office. Their impartiality may not 
be endangered by anyone. A judge may not be recalled or transferred to another court 
against his will; exceptions arising, in particular, from disciplinary accountability shall 
be set out in a law. The office of judge is not compatible with the office of the president 
of the republic, member of parliament, or any other office in state administration; a law 
shall specify which other activities are incompatible with executing the office of a judge. 


Constitutional Court 


Article 83. The Constitutional Court is a judicial body charged with protecting con- 
stitutionality. 
Article 84. The Constitutional Court consists of 15 judges appointed for a period of 
ten years. The Constitutional Court judges are appointed by the president of the 
republic upon approval by the Senate. Any citizen with a clean record, who is a law 
school graduate with at least Io years of legal practice, and eligible for the Senate, may 
be appointed a Constitutional Court judge. 
Article 85. A Constitutional Court judge assumes his duties by being sworn in by the 
president. The text of the oath of a Constitutional Court judge is as follows: “I pledge 
on my honor and conscience to protect the inviolability of the natural rights of man and 
the rights of the citizen, to follow the constitutional laws, and make decisions to the best 
of my knowledge independently and impartially.” If a judge refuses to make this pledge, 
or makes the pledge with an exception, his appointment is considered null and void. 
Article 86. Constitutional Court judges may not be legally prosecuted without the 
approval of the Senate. If the Senate refuses to give its approval, any prosecution is 
ruled out forever. A Constitutional Court judge may only be arrested if he is ap- 
prehended as he commits a crime or immediately thereafter. The appropriate body 
must immediately report the arrest to the chairman of the Senate. If the chairman of 
the Senate does not agree to the transfer of the detainee to a court within 24 hours, the 
aforementioned body must release him. The Senate shall give a definitive ruling on the 
propriety of criminal prosecution at its next meeting. A Constitutional Court judge has 
the right to refuse testimony on information he has acquired during the execution of 
his office, even after he ceases to be a Constitutional Court judge. 
Article 87. The Constitutional Court decides on 

(a) Abrogation of laws or their specific stipulations if they contradict constitutional law or 

an international treaty according to Article 10, 

(b) Abrogation of other legal regulations or their specific provisions if they contradict 

constitutional law, or an international treaty according to Article 10, 

(c) Constitutional complaints by bodies of territorial self-administration against illegal 

intervention by the state, 

(d) Constitutional complaints against decisions that have the power of law and other 
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interventions by the bodies of public power that violate the constitutionally guaranteed 
basic rights and freedoms, 
(e) Amendments to a decision regarding the verification of the election of a deputy or a 
senator, 
(f) Doubts regarding election eligibility and conflict of interest in the post of a deputy ora 
senator in accordance with Article 25, 
(g) Constitutional complaints by the Senate against the president of the republic in 
accordance with Article 65, Sentence 2, 
(h) A proposal by the president of the republic to quash Chamber of Deputies and Senate 
resolutions in accordance with Article 66, 
(@) Measures necessary to implement a decision by an international court that is binding 
for the Czech Republic and cannot otherwise be implemented, 
(j) Whether a decision on the dissolution of a political party or other decision concerning 
the activity of a political party accords with constitutional or other laws, 
(k) Disputes regarding the powers of state bodies and territorial self-administration 
bodies, if they do not fall under the jurisdiction of another body by law. 
The law may provide that the Supreme Administrative Court rather than the Consti- 
tutional Court shall decide on: 
(a) The abrogation of legal regulations or specific provisions of them if they contradict 
the law, 
(b) Disputes concerning the power of state bodies and territorial self-administration 
bodies if they do not fall under the jurisdiction of another body by law. 
Article 88. The law defines who is authorized to propose to initiate legal proceedings 
and other regulations concerning proceedings before the Constitutional Court, and 
under what circumstances. The Constitutional Court judges are limited in their deci- 
sion only by constitutional laws and international treaties in accordance with Article 10 
and the law specified immediately above. 
Article 89. A decision by the Constitutional Court may be executed as soon as it is 
announced in the manner determined by law, unless the Constitutional Court decides 
otherwise. The executable decisions by the Constitutional Court are binding for all 
bodies and persons. 


Courts 


Article 90. Courts are called upon, first and foremost, to provide protection of rights in 
a manner determined by law. Only the court may decide on guilt and punishment for 
criminal offenses. 

Article 91. The system of courts consists of the Supreme Court, the Supreme Admin- 
istrative Court, and higher [vrchni], regional, and district courts. A different designa- 
tion of courts may be specified by law. The sphere of authority and the organization of 
the courts shall be set out in a law. 

Article 92. The Supreme Court is the highest court authority in matters within the 
jurisdiction of courts, with the exception of matters the decision on which is the 
responsibility of the Constitutional Court or the Supreme Administrative Court. 
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Article 93. A judge is appointed to office by the president of the republic for an 
unlimited period of time. He assumes office by taking an oath. Any citizen with a clean 
record who is a law school graduate may be appointed judge. Other prerequisites and 
procedures shall be set out in a law. 

Article 94. A law will specify cases in which judges shall decide in a tribunal of judges 
[senat]; it will also specify the composition of the tribunal. In other cases judges issue 
rulings as autonomous judges [samosoudci]. A law may specify in which matters other 
citizens, besides judges, may participate in decision-making by the courts and what 
form this participation takes. 

Article 95. A judge is bound by the law in making a decision; he is authorized to 
evaluate the compatbility of another legal regulation with the law. If a court comes to 
the conclusion that the law that is to be used to resolve the matter is inconsistent with a 
constitutional law, it shall submit the matter to the Constitutional Court. 

Article 96. All participants in court proceedings have the same rights before the court. 
Proceedings before the court are oral and public; exceptions shall be set out in a law. 
The verdict is always pronounced publicly. 


Chapter Five: Supreme Control Office 


Article 97. The Supreme Control Office is an independent body. It performs control 
over the administrations of state property and the fulfillment of the state budget. The 
president and the vice president of the Supreme Control Office are appointed by the 
president of the republic at the proposal of the Chamber of Deputies. Its standing, 
sphere of authority, organizational structure, and other details shall be set out in a 
separate law. 


Chapter Six: Czech National Bank 


Article 98. The Czech National Bank is the central bank of the state. Its main objective 
is to ensure the stability of the currency. Interference in its activity is permissible only 
on the basis of the law. Its standing, sphere of authority, and other details shall be set 
out in a separate law. 


Chapter Seven: Territorial Self-Administration 


Article 99. The Czech Republic is divided into communities that are basic self- 
administrative units. Lands or regions are higher self-administrative units. 

Article roo. Territorial self-administrative units are territorial communities of citizens 
who are entitled to exercise self-administration. The law determines under which 
conditions these units are administrative districts. A community is always a part of a 
higher territorial self-administrative unit. It is possible to establish or terminate a 
higher territorial self-administrative unit only by a constitutional law. 

Article ror. A community is administered independently by a representative body. A 
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higher territorial self-administrative unit is administered independently by a represen- 
tative body. Territorial administrative units are public and legal corporations that may 
own property and have their own budget. The state may intervene in the activity of 
self-administrative units only if the protection of the law so requires and only in a 
manner provided by the law. 

Article 102. Members of the representative bodies are elected by secret ballot in uni- 
versal, equal, and direct suffrage. The election term of the representative body is four 
years. The law determines when and under what conditions new elections to represen- 
tative bodies are held before the term has elapsed. 

Article 103. The representative body of the higher territorial unit decides its own 
name. 

Article 104. The sphere of activity of representative bodies may be defined by law only. 
The representative body of a community decides in self-administrative matters, if the 
law does not provide that they are within the jurisdiction of a higher territorial self- 
administrative body. Representative organs may issue, within their jurisdiction, gener- 
ally binding decrees. 

Article 105. The execution of state administration may be passed to the self- 
administrative bodies only if the law provides for it. 


Chapter Eight: Transitional and Final Provisions 


Article 106. On the day this constitution enters into effect, the Czech National Council 
will become the Chamber of Deputies, whose term will end on 6 June 1996. Until the 
Senate is elected in accordance with this Constitution, the function of the Senate will 
be performed by the Temporary Senate. The Temporary Senate will be established in 
a manner determined by the constitutional law. Until this law becomes effective, the 
Chamber of Deputies will perform the function of the Senate. The Chamber of Depu- 
ties may not be dissolved, as long as it performs the function of the Senate in accor- 
dance with Sentence 2, above. Until the law on the rules of procedure in the chambers 
is passed, the individual chambers will proceed in accordance with the rules of pro- 
cedure of the Czech National Council. 

Article 107. The law on elections to the Senate will determine the manner in which, in 
the first elections, the one-third of the senators whose term will be a two-year term and 
the one-third whose term will be a four-year term will be designated. The president will 
convene the meeting of the Senate so that it can begin on the 30th day after the 
elections at the latest. Should the president fail to do so, the Senate will meet on the 
30th day after the elections. 

Article 108. The government of the Czech Republic appointed after the elections in 
1992 and performing its duties on the day this Constitution becomes valid will be 
considered to be a government appointed according to this Constitution. 

Article r09. Until the state representative body is established, its function will be per- 
formed by the prosecutor-general of the Czech Republic. 

Article 10. Until 31 December 1993, military courts are part of the judicial system. 


388 Constitution of the Czech Republic 


Article 111. Judges of all the courts of the Czech Republic performing their functions 
on the day this constitution goes into effect are considered to be judges appointed 
according to the Constitution of the Czech Republic. 

Article 112. The constitutional order of the Czech Republic consists of this Constitu- 
tion, the Charter on Basic Human Rights and Freedoms, constitutional laws adopted 
in accordance with this Constitution, constitutional laws of the National Council of the 
Czechoslovak Republic, the Federal Assembly of the Czechoslovak Socialist Republic, 
and the Czech National Council law dealing with the borders of the Czech Republic, 
and constitutional laws of the Czech National Council adopted after 6 June 1992. The 
current Constitution, the Constitutional Law on the Czechoslovak Federation, consti- 
tutional laws that altered and amended it, and the constitutional laws of the Czech 
National Council No. 67/1990 on the state symbols of the Czech Republic are re- 
scinded. Other constitutional laws valid on the territory of the Czech Republic on the 
day this Constitution becomes effective, have the force of law. 

Article 113. This Constitution goes into effect on 1 January 1993. 


REPUBLIC OF ESTONIA 


CONSTITUTION 


Unwavering in their faith and with a steadfast will to secure and develop a state which 
is established on the inextinguishable right of the Estonian people to national self- 
determination and which was proclaimed on February 24, 1918, which is founded on 
freedom, justice and law, which shall serve to protect internal and external peace and 
provide security for the social progress and general benefit of present and future 
generations which shall guarantee the preservation of the Estonian nation and its 
culture throughout the ages, the Estonian people have adopted, on the basis of Article 
1 of the Constitution which entered into force in 1938, by Referendum held on 
June 28, 1992, the following Constitution: 


Chapter I: General Provisions 


Article 1. Estonia is an independent and sovereign democratic republic, wherein the 
supreme power of the state is vested with the people. Estonian independence and 
sovereignty is unlimited by time and inalienable. 

Article 2. The land area, territorial waters and airspace are an inseparable and indivis- 
ible whole. Estonia is politically a unitary state wherein the division of its territory into 
administrative units shall be established by law. 

Article 3. State power shall be exercised solely on the basis of this Constitution and 
such laws which are in accordance with the Constitution. Universally recognized 
principles and norms of international law shall be an inseparable part of the Estonian 
legal system. Laws shall be published in a prescribed manner. Only laws which have 
been published shall have obligatory force. 

Article 4. The work of the Riigikogu [Estonian Parliament], the President of the Re- 
public, the Government of the Republic and the courts shall be organized on the 
principle of separate and balanced powers. 

Article 5. The natural wealth and resources of Estonia are national assets, which shall 
be used economically. 

Article 6. The official language of Estonia is Estonian. 

Article 7. The national colors of Estonia are blue, black and white. The design of the 
national flag and the national coat-of-arms shall be established by law. 
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Chapter II: Fundamental Rights, Liberties and Duties 


Article 8. Every child with at least one parent who is an Estonian citizen shall have the 
right, by birth, to Estonian citizenship. Any person who as a minor lost his or her 
Estonian citizenship shall have the right to have his or her citizenship restored. No 
person may be deprived of citizenship acquired at birth. No person may be deprived of 
Estonian citizenship because of his or her beliefs. The conditions and procedures for 
the acquisition, loss and restoration of Estonian citizenship shall be established by the 
Law on Citizenship. 

Article 9. The rights, liberties and duties of everyone and all persons, as listed in the 
Constitution, shall be equal for Estonian citizens as well as for citizens of foreign states 
and stateless persons who are sojourning in Estonia. The rights, liberties and duties 
listed in the Constitution shall extend to legal persons, to the extent that this is in 
accordance with the general aims of the legal persons, and with the nature of such 
rights, liberties and duties. 

Article 10. The rights, liberties and duties enumerated in the present chapter shall not 
preclude other rights, liberties or duties which arise from the spirit of the Constitution 
or which are in accordance therewith and are compatible with human dignity and the 
principles of a society based on social justice, democracy and the rule of law. 

Article rr. Rights and liberties may be restricted only in accordance with the Constitu- 
tion. Such restrictions must be necessary in a democratic society, and their imposition 
may not distort the nature of the rights and liberties. 

Article 12. All persons shall be equal before the law. No person may be discriminated 
against on the basis of nationality, race, color, gender, language, origin, religion, politi- 
cal or other beliefs, financial or social status, or other reasons. The incitement of 
national, racial, religious or political hatred, violence or discrimination shall be pro- 
hibited and punishable by law. The incitement of hatred, violence or discrimination 
between social strata shall equally be prohibited and punishable by law. 

Article 13. All persons shall have the right to the protection of the state and of the law. 
The Estonian state shall also protect its citizens in foreign states. The law shall protect 
all persons against arbitrary treatment by state authorities. 

Article 14. Guaranteeing rights and liberties shall be the duty of the legislative, execu- 
tive and judicial powers, as well as of local governments. 

Article 15. Every person shall have the right to bring a case before the courts if his or 
her rights or liberties have been violated. Any person whose case is being tried by a 
court of law shall be entitled to demand the determination of the constitutionality of 
any relevant law, other legal act or procedure. The courts shall observe the Constitu- 
tion and shall declare as unconstitutional any law, other legal act or procedure which 
violates the rights and liberties established in the Constitution or which otherwise 
contradicts the Constitution. 

Article 16. All persons shall have the right to life. This right shall be protected by law. 
No person shall be arbitrarily deprived of his or her life. 

Article 17. No person’s honor or reputation may be defamed. 
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Article 18. No person should be subjected to torture or to cruel or degrading treatment 
or punishment. No person may be subjected to medical or scientific experiments 
without his or her freely given consent. 
Article 19. All persons shall have the right to free self-realization. In exercising their 
rights and liberties and in fulfilling their duties, all persons must respect and consider 
the rights and liberties of others and must observe the law. 
Article 20. All persons have the right to liberty and security of person. No person shall 
be deprived of his or her liberty, except in the cases and in accordance with procedures 
established by law: 
(1) to execute a conviction or a warrant for arrest issued by a court of law; 
(2) to ensure the fulfillment of obligations established by law, in cases of contempt of an 
instruction by a court of law; 
(3) to prevent a criminal act or the infringement of an administrative law, or [to] bring a 
person who is justifiably suspected of such an offense before a competent public author- 
ity, or to prevent his or her escape; 
(4) to arrange for a minor to be placed under supervision or to bring him or her before a 
competent public authority, or to deliver such a minor to a competent state agency to 
determine whether supervision is required; 
(5) to place a person suffering from an infectious disease, mental illness, alcoholism or 
drug abuse in custody, if he or she is dangerous to himself or herself or to others; 
(6) to bar illegal immigration into Estonia and to expel a person from Estonia or extradite 
a person to a foreign state. 
No person may be deprived of his or her liberty solely on the grounds of inability to 
fulfil a contractual obligation. 
Article 21. Any person who is deprived of his or her liberty shall be informed 
promptly, in a language and manner which he or she understands, of the reason of the 
arrest, and of his or her rights, and shall be given the opportunity to notify his or her 
immediate family of the arrest. An alleged criminal offender shall also be promptly 
given the opportunity to choose and confer with legal counsel. The right of an alleged 
criminal offender to notify his or her immediate family of the arrest may only be 
restricted in the cases and in accordance with procedures established by law in order to 
prevent a criminal act or in the interest of establishing facts in criminal proceedings. 
No person may be held in custody for more than forty-eight hours without specific 
permission by a court. Such a decision shall be promptly made known to the person in 
custody, in a language and manner he or she understands. 
Article 22. No person should be deemed guilty of a criminal offense before a convic- 
tion against that person by a court of law enters into force. No person shall be required 
during a criminal proceeding to prove his or her own innocence. No person may be 
compelled to testify against himself or herself, or against any immediate family. 
Article 23. No person may be convicted of an act, if that act did not constitute criminal 
offense under a law which was in force at the time the act was committed. No person 
may be given a more severe sentence than the one which was applicable at the time the 
offense was committed. If, subsequent to the offense being committed, a lesser sen- 
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tence is established by law, this lessor sentence shall be applied. No person may be tried 
or punished for a second time for an offense for which he or she has already been 
finally convicted or acquitted in accordance with the law. 

Article 24. No person may be transferred against his or her free will from the jurisdic- 
tion of a court, which has been established by law, to the jurisdiction of another court. 
Every person shall have the right to be present during his or her trial. Court sessions 
shall be public. The court may, in the cases and in accordance with procedures estab- 
lished by law, decide to hold its sessions, wholly or in part, in closed session, for the 
protection of state or business secrets, public morals or the family life or privacy of 
persons, or where the interests of a minor, the victim of justice so require. Court 
judgments shall be made public, unless the interests of a minor, matrimonial partner or 
a victim require otherwise. Every person shall have the right to appeal a judgment by a 
court in his or her case to a higher court, in accordance with procedures established by 
law. 

Article 25. All persons shall have the right to compensation for moral or material 
injuries caused by any person’s unlawful action. 

Article 26. All persons shall have the right to the inviolability of family life and privacy. 
State and local government authorities and their officials may not interfere with the 
family life or privacy of any person, except in the cases and in accordance with 
procedures established by law for the protection of health or public morals or public 
order, the rights and liberties of others, or in order to prevent a criminal act or to 
apprehend a criminal. 

Article 27. The family, being fundamental for the preservation and growth of the 
nation, and as the basis for society, shall be protected by the state. Spouses shall have 
equal rights. Parents shall have the right and the duty to raise and care for their 
children. The protection of parents and children shall be established by law. The 
family shall be responsible for the care of its dependent members. 

Article 28. All persons shall have the right to health care. Estonian citizens shall be 
entitled to state assistance in the case of old age, inability to work, loss of a provider, 
and need. The categories, extent, and conditions and procedures for assistance shall 
be established by law. Unless otherwise established by law, this right shall exist equally 
for Estonian citizens and citizens of foreign states and stateless persons who are so- 
journing in Estonia. The state shall encourage voluntary and local government social 
care. Families with many children and the disabled shall be entitled to special care by 
state and local authorities. 

Article 29. Every Estonian citizen shall have the right to freely choose his or her fields 
of activity, profession and place of work. The conditions and procedures exercising 
this right may be established by law. Unless otherwise established by law, this right shall 
exist equally for Estonian citizens and citizens of foreign states and stateless persons 
who are sojourning in Estonia. No person may be compelled against his or her free will 
to perform work or service, except service in the Defense Forces or alternative service, 
work required to prevent the spread of infectious diseases, work required in the event 
of a natural disaster or a catastrophe, or work which by law is required of a person who 
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has been adjudged guilty of an offense. The state shall organize vocational education 
and shall assist in finding work for persons seeking employment. Working conditions 
shall be under state supervision. Employers and employees may freely join unions and 
associations. In order to protect their rights and legal interests, unions and associations 
of employees and employers may use any means which are not prohibited by law. The 
conditions and procedures for exercising the right to strike shall be established by law. 
Procedures for settling labor disputes shall be established by law. 

Article 30. Positions in state and local government shall be filled by Estonian citizens, 
in accordance with procedures established by law. In accordance with the law, such 
positions may in exceptional cases be filled by citizens of foreign states or stateless 
persons. The law may restrict the right of some categories of civil servants to engage in 
commercial activities and to form profit-making associations (Article 31), as well as 
the right to join political parties and some other categories of nonprofit associations 
(Article 48). 

Article 31. Estonian citizens shall have the right to engage in commercial activities and 
to form profit-making associations and leagues. The law may establish conditions and 
procedures for the exercise of this right. Unless otherwise established by law, this right 
shall exist equally for Estonian citizens and citizens of foreign states and stateless 
persons who are sojourning in Estonia. 

Article 32. The property rights of all persons shall be inviolable and shall enjoy equal 
protection. No property may be expropriated without the consent of the owner, except 
in cases of public interest, in accordance with procedures established by law, and in 
exchange for equitable and appropriate compensation. Any person whose property 
has been expropriated without his or her consent shall have the right to bring a case 
before the courts and to contest the expropriation, and the nature and amount of 
compensation. Every person shall have the right to freely possess, use and control his 
or her property. Restrictions shall be established by law. Property may not be used 
against the public interest. The law may establish, in the public interest, categories of 
property in Estonia which are reserved for ownership by Estonian citizens, certain 
categories of legal persons, local governments or the Estonian state. The right of 
inheritance shall be guaranteed. 

Article 33. The home shall be inviolable. No person may forcibly enter or search any 
person’s dwelling, property or place of work, except in the cases and in accordance 
with procedures established by law for the protection of public order or health, or the 
rights and liberties of others, or in order to prevent a criminal act, to apprehend a 
criminal offender or to establish facts in criminal proceedings. 

Article 34. All persons who are legally sojourning in Estonia shall have the right to free- 
dom of movement and choice of residence. The right to freedom of movement may be 
restricted only in the cases and in accordance with procedures established by law for 
the protection of the rights and liberties of others, in the interest of national defense, in 
the event of a natural disaster or a catastrophe, or in order to prevent the spread of 
infectious diseases, to protect the environment, to avoid leaving a minor or mentally ill 
person without supervision or to guarantee the holding of criminal proceedings. 
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Article 35. All persons shall have the right to leave Estonia. This right may be restricted 
in the cases and in accordance with procedures established by law to guarantee the 
holding of court or pretrial proceedings or the execution of a court decision. 

Article 36. No Estonian citizen may be deported from Estonia or be prevented from 
settling in Estonia. No Estonian citizen may be extradited to a foreign state, except in 
the cases prescribed by a foreign treaty, and in accordance with procedures established 
by the applicable treaty and law. Extradition shall be decided by the Government of the 
Republic. Anyone whose extradition is sought shall be entitled to contest the extradi- 
tion in an Estonian court. Every Estonian shall have the right to settle in Estonia. 
Article 37. All persons shall have the right to an education. Education shall be compul- 
sory for school-age children to the extent specified by law, and shall be free of school 
fees in state and local government general education schools. In order to make educa- 
tion available, state and local governments shall maintain the necessary number of 
educational institutions. As established by law, other educational institutions may be 
established, including private schools. Parents shall have the final decision in choosing 
education for their children. All persons shall have the right to instruction in Estonian. 
Educational institutions established for ethnic minorities shall choose their own lan- 
guage of instruction. The provision of education shall be supervised by the state. 
Article 38. Science and the arts, and their instruction, shall be able to exist freely. 
Universities and research institutions shall be autonomous, within the limits estab- 
lished by law. 

Article 39. Authors shall have the inalienable right to their work. The state shall protect 
intellectual property rights. 

Article go. All persons shall have freedom of conscience, religion and thought. All 
persons may freely belong to churches or religious associations. There shall be no state 
church. Every person shall have the freedom to practice his or her religion, either alone 
or in community with others and in public or in private, unless this endangers public 
order, health or morals. 

Article 41. Every person shall have the right to hold his or her opinions and beliefs. No 
person may be coerced to change such opinions and beliefs. Beliefs shall not constitute 
an excuse for a legal offense. No person may be held legally liable because of his or her 
beliefs. 

Article 42. No state or local government authority or their officials may collect or store 
information on the beliefs of any Estonian citizen against his or her free will. 

Article 43. Every person shall be entitled to the secrecy of messages transmitted by or 
to him or her by post, telegram, telephone or other generally used means. Exceptions 
may be made on authorization by a court, in the cases and in accordance with pro- 
cedures established by law in order to prevent a criminal act or to establish facts in 
criminal proceedings. 

Article 44. All persons shall have the right to freely receive information circulated for 
general use. At the request of an Estonian citizen, and to the extent and in accordance 
with procedures established by law, all state and local government authorities and their 
officials shall be obligated to provide information on their work, with the exception of 
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information which is prohibited from disclosures by law, and information which is 
intended for internal use only. Every Estonian citizen shall have the right to obtain 
information about himself or herself held by state and local government authorities 
and in state and local government archives, in accordance with procedures established 
by law. This right may be restricted by law in order to protect the rights and liberties of 
others and the secrecy of a child’s parentage, as well as in order to prevent a criminal 
act, to apprehend a criminal or to establish facts in criminal proceedings. Unless 
otherwise established by law, the rights specified in sentences 2 and 3 of this Article 
shall exist equally for Estonian citizens and citizens of foreign states and stateless 
persons who are sojourning in Estonia. 

Article 45. All persons shall have the right to freely circulate ideas, opinions, beliefs and 
other information by word, print, picture and other means. This right may be re- 
stricted by law in order to protect public order or morals, or the rights and liberties, 
health, honor and reputation of others. The law may likewise restrict this right for state 
and local government officials, in order to protect state or business secrets or con- 
fidential communication, which due to their service the officials have access to, as well 
as to protect the family life and privacy of others, and in the interests of justice. There 
shall be no censorship. 

Article 46. All persons shall have the right to petition state and local government 
authorities and their officials with memoranda and applications. Procedures for re- 
sponding shall be established by law. 

Article 47. All persons shall have the right, without prior permission, to peacefully 
assemble and conduct meetings. This right may be restricted in the cases and in 
accordance with procedures established by law in order to ensure national security, 
public order or morals, traffic safety and the safety of the participants in such meetings 
or to prevent the spread of infectious diseases. 

Article 48. All persons shall have the right to form nonprofit associations and leagues. 
Only Estonian citizens may be members of political parties. The establishment of 
associations and leagues which possess weapons or are organized in a military fashion 
or conduct military exercises shall require a prior permit, for which the conditions and 
procedures of issues shall be established by law. Associations, leagues or political 
parties whose aims or activities are directed toward the violent change of the Estonian 
constitutional system or otherwise violate a criminal law shall be prohibited. The 
termination or suspension of the activities of an association, league or political party, 
and its penalization may only be invoked by a court, in cases where a law has been 
violated. 

Article 49. Every person shall have the right to preserve his or her ethnic identity. 
Article 50. Ethnic minorities shall have the right, in the interests of their national 
culture, to establish institutions of self-government in accordance with conditions and 
procedures established by the Law on Cultural Autonomy for Ethnic Minorities. 
Article 51. All persons shall have the right to address state or local government authori- 
ties and their officials in Estonian, and to receive answers in Estonian. In localities 
where at least half of the permanent residents belong to an ethnic minority, all persons 
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shall have the right to receive answers from state and local government authorities and 
their officials in the language of that ethnic minority. 

Article 52. The official language of state and local government shall be Estonian. In 
localities where the language of the majority of the population is other than Estonian, 
local government authorities may use the language of the majority of the permanent 
residents of that locality for internal communication, to the extent and in accordance 
with procedures established by law. The use of foreign languages, including the lan- 
guages of ethnic minorities, by state authorities and in court and pretrial proceedings 
shall be established by law. 

Article 53. Every person shall be obligated to preserve the human and natural environ- 
ment and to compensate for damages caused by him or her to the environment. 
Procedures for compensation shall be established by law. 

Article 54. It shall be the duty of every Estonian citizen to be loyal to the constitutional 
system and to defend the independence of Estonia. Where no other means are avail- 
able, every Estonian citizen shall have the right to take spontaneous action against any 
forcible change of the constitutional system. 

Article 55. Citizens of foreign states and stateless persons who are sojourning in Es- 
tonia shall be obligated to respect the Estonian constitutional system. 


Chapter III: The People 


Article 56. The people shall exercise their supreme power through citizens who have 
the right to vote by: 

(1) electing the Riigikogu; 

(2) participating in referenda. 
Article 57. Every Estonian citizen who has attained eighteen years of age shall have the 
right to vote. Any Estonian citizen who has been declared mentally incompetent by a 
court of law shall not have the right to vote. 
Article 58. The participation in elections of Estonian citizens who have been convicted 
by a court of law and who are serving a sentence in a place of detention may be 
restricted by law. 


Chapter IV: The Riigikogu 


Article 59. Legislative power shall rest with the Riigikogu. 

Article 60. The Riigikogu shall comprise one hundred and one members. Members of 
the Riigikogu shall be elected in free elections on the principle of proportionality. 
Elections shall be general, uniform and direct. Voting shall be secret. Every Estonian 
citizen who is entitled to vote and who has attained twenty-one years of age may be a 
candidate for the Riigikogu. Regular elections to the Riigikogu shall be held on the first 
Sunday in March of every fourth year following the year of previous elections to the 
Riigikogu. Special elections to the Riigikogu shall be held, in cases prescribed by 
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Articles 89, 97, 105 and 119 of the Constitution, no earlier than twenty, and no later 
than forty days after elections have been declared. The procedures for the election of 
the Riigikogu shall be established by the Riigikogu Electoral Law. 
Article 61. The authority of the members of the Riigikogu shall commence on the day 
the results of the elections are announced. The authority of the previous members of 
the Riigikogu shall terminate from that same day. Before beginning to fulfill his or her 
duties, a member of the Riigikogu shall take an oath of office affirming his or her loyalty 
to the Republic of Estonia and its constitutional system. 
Article 62. A member of the Riigikogu shall not be tied to his or her mandate, nor be 
held legally liable for his or her votes or political statements which he or she has made 
in the National Court or in any of its bodies. 
Article 63. A member of the Riigikogu may not hold any other public office. A member 
of the Rugikogu shall be released from the obligation to serve in the Defense Forces for 
the duration of his or her term. 
Article 64. The authority of a member of the Riigikogu shall be suspended upon his or 
her appointment as a member of the Government of the Republic, and shall be re- 
stored upon his or her being released from the duties as a member of the Government. 
The authority of a member of the Riigikogu shall prematurely terminate upon: . 
(1) his or her assumption of another public office; 
(2) a conviction against him or her by a court of law entering into force; 
(3) his or her resignation, in accordance with procedures established by law; 
(4) the National Court pronouncing him or her to be permanently incapable of fulfilling 
his or her duties; 
(5) his or her death. 
When the authority of a member of the Riigikogu has been suspended or prematurely 
terminated, an alternate member shall assume his or her seat, in accordance with 
procedures established by law. The alternate member shall have all the rights and 
duties of a member of the Riigikogu. The authority of an alternate member shall 
terminate when the authority of a member of the Riigikogu is restored. 
Article 65. The Riigikogu shall: 
(1) adopt laws and resolutions; 
(2) decide upon the conducting of referenda; 
(3) elect the President of the Republic, in accordance with Article 79 of the Constitution; 
(4) ratify and denounce foreign treaties, in accordance with Article 121 of the Con- 
stitution; 
(5) authorize the candidate for Prime Minister to form the Government of the Republic; 
(6) adopt the state budget and approve the report on its implementation; 
(7) appoint, on proposal by the President of the Republic, the Chairman of the National 
Court, the Chairman of the Council of the Bank in Estonia, the Auditor-General, the 
Legal Chancellor and the Commander or Commander-in-Chief of the Defense Forces; 
(8) appoint, on proposal by the Chairman of the National Court, members of the Na- 
tional Court; 
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(9) appoint members of the Council of the Bank of Estonia; 
(10) decide, on proposal by the Government, on the issue of Government loans and the 
undertaking of other financial obligations by the state; 
(11) present statements, declarations and appeals to the Estonian people, foreign states 
and international organizations; 
(12) establish national orders of merit and military and diplomatic ranks; 
(13) decide on votes of no-confidence in the Government of the Republic, the Prime 
Minister or individual ministers; 
(14) declare a state of emergency in the state, in accordance with Article 129 of the 
Constitution; 
(15) declare, on proposal by the President of the Republic, a state of war, order mobiliza- 
tion and demobilization; 
(16) resolve all national issues which, according to the Constitution, are not to be resolved 
by the President of the Republic, the Government of the Republic, other state bodies or 
local governments. 
Article 66. The first session of the new complement of the Riigikogu shall take place 
within ten days of the announcement of the results of the elections to the Riigikogu. 
The first session of the Riigikogu shall be convened by the President of the Republic. 
Article 67. Regular sessions of the Riigikogu shall take place from the second Monday 
of January to the third Thursday of June, and from the second Monday of September 
to the third Thursday of December. 
Article 68. Extraordinary sessions of the Riigikogu shall be convened by the Chairman 
of the Riigikogu, on the demand of the President of the Republic, the Government of 
the Republic or at least one-fifth of the members of the Riigikogu. 
Article 69. The Riigikogu shall elect from among its members the Chairman of the 
Riigikogu and two Deputy Chairmen, who shall direct the work of the Riigikogu, in 
accordance with the Law on the Riigikogu Standing Orders and the Law on the 
Riigikogu Procedure. 
Article 70. The quorum for the Riigikogu shall be established by the Law on the 
Riigikogu Standing Orders. In an extraordinary session, the Riigikogu shall have a 
quorum when more than one-half of its members are present. 
Article 71. The Riigikogu shall form committees. Members of the Riigikogu shall have 
the right to form factions. Procedures for forming committees and factions, and their 
rights, shall be established by the Law on the Riigikogu Standing Orders. 
Article 72. Riigikogu sessions shall be public, unless the Riigikogu, by a majority of 
two-thirds, decides otherwise. Voting in the Riigikogu shall be public. Voting by secret 
ballot shall be held in the cases prescribed by the Constitution or the Riigikogu Stand- 
ing Orders, only in matters concerning the election or appointment of officials. 
Article 73. Legal acts of the Riigikogu shall be adopted by a majority of affirmative 
votes, unless otherwise prescribed by the Constitution. 
Article 74. Members of the Riigikogu shall have the right to demand explanations from 
the Government of the Republic and its members, the Chairman of the Council of the 
Bank of Estonia, the President of the Bank of Estonia, the Auditor-General, the Legal 


Republic of Estonia Constitution 399 


Chancellor and the Commander or Commander-in-Chief of the Defense Forces. 
Demands for explanations must be answered at a session of the Riigikogu within 
twenty session days. 

Article 75. The remuneration of members of the Riigikogu and restrictions on other 
income shall be established by law, which may be amended for the next complement of 
the Riigikogu. 

Article 76. Every member of the Riigikogu shall enjoy immunity. A member of the 
Riigikogu may be charged with a criminal offense only on proposal by the Legal 
Chancellor and with the consent of the majority of the members of the Riigikogu. 


Chapter V: The President of the Republic 


Article 77. The President of the Republic shall be the Head of State in Estonia. 

Article 78. The President of the Republic shall: 
(1) represent the Republic of Estonian in international relations; 
(2) appoint and recall, on proposal by the Government of the Republic, diplomatic 
representatives of the Republic of Estonia and accept letters of credence from diplomatic 
representatives accredited to Estonia; 
(3) declare regular elections to the Riigikogu, and, in accordance with Articles 89, 97, 105 
and 119 of the Constitution, special elections to the Riigikogu; 
(4) convene the new complement of the Riigikogu, in accordance with Article 66 of the 
Constitution, and shall open its first session; 
(5) propose to the Chairman of the Riigikogu to convene an extraordinary session of the 
Riigikogu, in accordance with Article 68 of the Constitution; 
(6) proclaim laws, in accordance with Articles 105 and 107 of the Constitution, and sign 
instruments of ratification; 
(7) issue edicts, in accordance with Articles 109 and rio of the Constitution; 
(8) initiate amendments to the Constitution; 
(9) designate the candidate for Prime Minister, in accordance with Article 89 of the 
Constitution; 
(10) appoint and recall members of the Government, in accordance with Articles 89, 90 
and 92 of the Constitution; 
(11) present proposals to the Riigikogu for appointments to the offices of the Chairman 
of the National Court, the Chairman of the Council of the Bank of Estonia, the Auditor- 
General, the Legal Chancellor and the Commander or the Commander-in-Chief of the 
Defense Forces; 
(12) appoint, on proposal by the Council of the Bank of Estonia, the President of the 
Bank of Estonia; 
(13) appoint judges, on proposal by the National Court; 
(14) appoint and recall, on proposal by the Government of the Republic and the Com- 
mander of the Defense Forces, the leadership of the Defense Forces; 
(15) confer civil and military honors and diplomatic ranks; 
(16) be the Supreme Commander of Estonia’s national defense; 
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(17) present proposals to the Riigikogu on declarations of a state of war, on orders for 
mobilization and demobilization and, in accordance with Article 129 of the Constitution, 
on declarations of a state of emergency; 

(18) declare, in the case of armed aggression against Estonia, a state of war; issue orders 

for mobilization and appoint the Commander-in-Chief of the Defense Forces, in accor- 

dance with Article 128 of the Constitution; 

(19) pardon convicted offenders at their request by releasing the offender from punish- 

ment or by reducing the sentence; 

(20) initiate the bringing of criminal charges against the Legal Chancellor, in accordance 

with Article 145 of the Constitution. 

Article 79. The President of the Republic shall be elected by the Riigikogu, or, in the 
case described below in this Article, by the Electoral Body. The right to present a 
candidate for President of the Republic shall rest with at least one-fifth of the members 
of the Riigikogu. Any Estonian citizen by birth, who is at least forty years of age, may 
be presented as a candidate for President of the Republic. The President of the Re- 
public shall be elected by secret ballot. Each member of the Riigikogu shall have one 
vote. A candidate who is supported by a two-thirds majority of the members of the 
Riigikogu shall be considered to be elected. If no candidate receives the required 
majority, a new round of voting shall be organized on the next day. Before the second 
round of voting, there shall be a new presentation of candidates. If no candidate 
receives the required majority in the second round, a third round of voting shall be 
organized on the same day between the two candidates who received the greatest 
number of votes in the second round. If the President of the Republic is still not elected 
in the third round of voting, the Chairman of the Riigikogu shall convene, within one 
month, an Electoral Body to elect the President of the Republic. 

The Electoral Body shall comprise the members of the Riigikogu and representa- 
tives of the local government councils. Each local government council shall elect at 
least one representative, who must be an Estonian citizen, to the Electoral Body. The 
Riigikogu shall present the two candidates who received the greatest number of votes 
in the Riigikogu to the Electoral Body as candidates for President. The right to present 
a candidate for President shall also rest with at least twenty-one members of the 
Electoral Body. The Electoral Body shall elect the President of the Republic with a 
majority of those members of the Electoral Body who are present. If no candidate is 
elected in the first round, a second round of voting shall be organized on the same day 
between the two candidates who received the greatest number of votes. Further pro- 
cedures for the election of the President of the Republic shall be established by the 
Presidential Electoral Law. 

Article 80. The President of the Republic shall be elected for a term of five years. No 
person may be elected to the office of President of the Republic for more than two 
consecutive terms. The regular election for the President of the Republic shall be held 
no earlier than sixty and no later than ten days before the end of the term of the 
President of the Republic. 

Article 81. The President of the Republic shall assume office by swearing the following 
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oath of office to the Estonian people before the Riigikogu: “In assuming the office of 
President of the Republic, I (given name and surname) hereby solemnly swear that I 
will steadfastly defend the Constitution and the laws of the Republic of Estonia, ex- 
ercise the power entrusted to me in a just and equitable manner, and faithfully fulfill 
my duties to the best of my ability and to the best of my understanding, for the benefit 
of the Estonian people and the Republic of Estonia.” 
Article 82. The authority of the President of the Republic shall terminate upon: 

(1) his or her resignation from office; 

(2) a conviction by a court of law against him or her entering into force; 

(3) his or her death; 

(4) the assumption of office of a new President of the Republic. 
Article 83. If the President of the Republic, according to a resolution by the Riigikogu, 
is continuously unable to fulfill his or her duties, or if he or she is unable to fulfill them 
temporarily, in the cases specified by law, or if his or her authority has terminated 
prematurely, his or her duties shall temporarily be transferred to the Chairman of 
the Riigikogu. During the period when the Chairman of the Riigikogu is fulfilling the 
duties of the President of the Republic, his or her authority as a member of the 
Riigikogu shall be suspended. The Chairman of the Riigikogu as acting President of 
the Republic shall not have the right, without the consent of the National Court, to 
declare special elections to the Riigikogu or to refuse to proclaim laws. If the President 
of the Republic is unable to fulfill his or her duties for more than three consecutive 
months, or if his or her authority has terminated prematurely, the Riuigikogu shall elect 
anew President of the Republic within fourteen days, in accordance with Article 79 of 
the Constitution. 
Article 84. Upon assuming office, the authority and duties of the President of the 
Republic in all elected and appointed offices shall terminate, and he or she shall 
suspend his or her membership in political parties for the duration of his or her term of 
office. 
Article 85. The President of the Republic may be charged with a criminal offense only 
on proposal by the Legal Chancellor and with the consent of the majority of the 
members of the Rugikogu. 


Chapter VI: The Government of the Republic 


Article 86. Executive power shall rest with the Government of the Republic. 
Article 87. The Government of the Republic shall: 
(1) implement domestic and foreign policies; 
(2) direct and coordinate the work of government institutions; 
(3) organize the implementation of legislation, the resolutions of the Riigikogu, and the 
edicts of the President of the Republic; 
(4) submit draft laws to the Riigikogu, as well as foreign treaties for ratification or 
denunciation; 
(5) prepare a draft of the state budget and present it to the Riigikogu, administer the 
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implementation of the state budget, and present a report on the implementation of the 

state budget to the Riigikogu; 

(6) issue orders and regulations for fulfillment, in accordance with the law; 

(7) organize relations with foreign states; 

(8) declare a state of emergency throughout the state or in parts thereof, in the event of a 

natural disaster or a catastrophe or in order to impede the spread of infectious diseases; 

(9) fulfill other tasks which have been placed within its authority by the Constitution and 

the law. 

Article 88. The Government of the Republic shall comprise the Prime Minister and 
other ministers. 

Article 89. The President of the Republic, within fourteen days after the Government 
of the Republic has resigned, shall designate a candidate for Prime Minister, who shall 
be tasked with forming a new government. The candidate for Prime Minister shall 
report to the Riigikogu, within fourteen days of being assigned the task of forming a 
government, the bases for the formation of the new government, after which the 
Riigikogu shall decide, without negotiation and by an open vote, on giving the candi- 
date for Prime Minister the authority to form a government. The candidate for Prime 
Minister who has received authority from the Riigikogu to form a government, shall 
present, within seven days, the composition of the government to the President of the 
Republic, who shall appoint the government within three days. 

If the candidate for Prime Minister, nominated by the President of the Republic, 
does not receive the majority of affirmative votes in the Riigikogu, or is unable or 
declines to form a government, the President of the Republic shall have the right to 
present another candidate for Prime Minister within seven days. If the President of the 
Republic does not or declines to present another candidate for Prime Minister within 
seven days, or if this candidate is unable to obtain authority from the Riigikogu, in 
accordance with the conditions and time restraints in sentences 2 and 3 of this Article, 
or is unable or declines to form a government, the right to present a candidate for 
Prime Minister shall be transferred to the Riigikogu. The Riigikogu shall present a 
candidate for Prime Minister, who shall present the composition of the government to 
the President of the Republic. If the composition of the government has not been 
presented to the President of the Republic within fourteen days from the time the right 
to present a candidate for Prime Minister is transferred to the Riigikogu, the President 
of the Republic shall declare special elections to the Riigikogu. 
Article 90. Changes to the composition of those appointed to the Government of the 
Republic shall be made by the President of the Republic, on proposal by the Prime 
Minister. 
Article 91. The Government shall assume office by swearing an oath of office before 
the Riigikogu. 
Article 92. The Government of the Republic will resign upon: 

(1) the convention of the new complement of the Riigikogu; 

(2) the resignation or death of the Prime Minister; 
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(3) the expression of no-confidence in the Government or the Prime Minister by the 

Riigikogu. 

The President of the Republic shall dismiss the Government of the Republic when the 
new Government assumes office. 

Article 93. The Prime Minister shall appoint two ministers who shall have the right to 
substitute for the Prime Minister during his or her absence. The procedures for sub- 
stitution shall be established by the Prime Minister. 

Article 94. Appropriate ministries shall be established in accordance with the law, for 
the purpose of executing particular functions of government. A minister shall head a 
ministry, shall organize the handling of issues which belong to the sphere of activity of 
the ministry, shall issue orders and directives to be fulfilled, on the basis of the law, and 
shall fulfill other duties which have been imposed, on the basis and in accordance with 
procedures established by law. If a minister is temporarily unable to fulfill his or her 
duties, due to illness or other hindrances, the Prime Minister shall transfer the min- 
ister’s duties to another minister for that time period. The President of the Republic 
may appoint, on proposal by the Prime Minister, other ministers who do not head 
ministries. 

Article 95. The State Chancellery shall be within the Government, and shall be headed 
by the State Secretary. The State Secretary shall be appointed and recalled by the 
Prime Minister. The State Secretary shall participate in Government sessions with 
the right to speak. The State Secretary, in heading the State Chancellery, shall have the 
same rights which are specified by law for a minister in heading a ministry. 

Article 96. Sessions of the Government of the Republic shall be closed, unless the 
Government decides otherwise. The Government shall make decisions on proposal by 
the Prime Minister or by the appropriate minister. Government orders shall have force 
when they carry the signatures of the Prime Minister, the appropriate minister and the 
State Secretary. 

Article 97. The Riigikogu may express no-confidence in either the Government of the 
Republic, the Prime Minister or a minister by a resolution adopted by the majority of 
the members of the Riigikogu. The issue of no-confidence may be initiated by at least 
one-fifth of the members of the Riigikogu by submitting a written motion at a session 
of the Riigikogu. The issue of expressing no-confidence may come up for resolution 
no earlier than two days after it is submitted, unless the Government demands speedier 
resolution. 

In the case of no-confidence being expressed in the Government or the Prime 
Minister, the President of the Republic may declare special elections to the Riigikogu, 
on proposal by the Government, within three days. In the case of no-confidence being 
expressed in a minister, the Chairman of the Riigikogu shall notify the President of the 
Republic, who shall recall the minister from office. The expression of no-confidence 
on the same grounds may be reinitiated no earlier than three months after the previous 
no-confidence vote. 

Article 98. The Government of the Republic may tie the adoption of a draft, which it 
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has presented to the Riigikogu, with the issue of no-confidence. Voting may take place 
no earlier than two days after the draft is tied with the issue of no-confidence. If the 
Riigikogu rejects the draft, the Government shall resign. 

Article 99. Members of the Government of the Republic may not hold any other 
public office nor belong to the leadership or council of a commercial enterprise. 
Article 100. Members of the Government of the Republic may participate, with the 
right to speak, in sessions of the Ruigikogu and of its committees. 

Article ror. A member of the Government of the Republic may be charged with a 
criminal offense only on proposal by the Legal Chancellor and with the consent of the 
majority of the members of the Riigikogu. The authority of a member of the Govern- 
ment shall terminate upon a conviction by a court of law against him or her entering 
into force. 


Chapter VII: Legislation 


Article 102. Laws shall be adopted in accordance with the Constitution. 
Article 103. The right to initiate laws shall rest with: 

(1) members of the Riigikogu; 

(2) factions of the Ruigikogu; 

(3) Riigikogu committees; 

(4) the Government of the Republic; 

(5) the President of the Republic, for amendments to the Constitution. 
The Riigikogu shall have the right, on the basis of a resolution adopted by a majority of 
its members, to propose to the Government of the Republic that it initiate a draft 
desired by the Riigikogu. 
Article 104. Procedures for the adoption of laws shall be established by the Law on the 
Riigikogu Standing Orders. The following laws may be adopted or amended only by a 
majority of the members of the Riigikogu: 

(1) Law on Citizenship; 

(2) Riigikogu Electoral Law; 

(3) Presidential Electoral Law; 

(4) Local Government Electoral Law; 

(5) Law on Referendum; 

(6) Law on the Riigikogu Standing Orders and Law on Riigikogu Procedure; 

(7) Law on the Remuneration of the President of the Republic and the Members of the 

Riigikogu; 

(8) Law on the Government of the Republic; 

(9) Law on Court Proceedings Against the President of the Republic and Members of the 

Government; 

(10) Law on Cultural Autonomy for Ethnic Minorities; 

(11) Law on the State Budget; 

(12) Law on the Bank of Estonia; 

(13) Law on the State Audit Office; 
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(14) Law on the Organization of the Courts and Law on Court Procedure; 

(15) Laws pertaining to foreign and domestic loans, and state financial obligations; 

(16) Law on a State of Emergency; 

(17) Peacetime National Defense Law and Wartime National Defense Law. 
Article r05. The Riigikogu shall have the right to put draft laws or other national issues 
to a referendum. The decision of the people shall be determined by the majority of 
those who participate in the referendum. A law which has been adopted by referen- 
dum shall be immediately proclaimed by the President of the Republic. The referen- 
dum decision shall be binding on all state bodies. If a draft law which has been put to 
referendum does not receive a majority of affirmative votes, the President of the 
Republic shall declare special elections to the Riigikogu. 
Article 106. Issues related to the budget, taxes, the financial obligations of the state, the 
ratification and denouncement of foreign treaties, and the enactment and termination 
of a state of emergency may not be put to referendum. Procedures for referenda shall 
be established by the Law on Referenda. 
Article 107. Laws shall be proclaimed by the President of the Republic. The Presi- 
dent of the Republic shall have the right to refuse to proclaim a law adopted by the 
Riigikogu, and to return the law to the Riigikogu for debate and decision, within 
fourteen days of receiving it, together with the reasons for its rejection. If the Rugikogu 
readopts a law which has been returned by the President of the Republic, without 
amendments, the President of the Republic shall proclaim the law or shall propose to 
the National Court that it declare the law to be unconstitutional. If the National Court 
declares the law to be in accordance with the Constitution, the President of the Re- 
public shall proclaim the law. 
Article 108. A law shall enter into force on the tenth day after its publication in the Rig 
Teataja, unless the law itself establishes otherwise. 
Article 109. If the Riigikogu is unable to convene, the President of the Republic shall 
have the right, in urgent matters of national interest, to issue edicts which shall have the 
force of law, and which shall bear the cosignatures of the Chairman of the Rugikogu 
and the Prime Minister. When the Riigikogu convenes, the President of the Republic 
shall present such edicts to the Riigikogu, which shall immediately adopt a law either 
confirming or repealing the edict. 
Article 110. Neither the Constitution, the laws listed in Article 104 of the Constitution, 
nor laws which establish state taxes or the state budget can be enacted, amended or 
repealed by edicts issued by the President of the Republic. 


Chapter VIII: Finance and the State Budget 


Article rrr. The sole right to issue currency in Estonia shall rest with the Bank of 
Estonia. The Bank of Estonia shall organize currency circulation, and shall promote 
the stability of a solid national currency. 

Article 112. The Bank of Estonia shall operate in accordance with the law, and shall 
report to the Rugikogu. 
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Article 113. State taxes, fees, levies, penalties and compulsory insurance payments 
shall be established by law. 

Article 114. Procedures for the possession, use and control of state assets shall be 
established by law. 

Article 115. The Riigikogu shall adopt, as a law, a budget for all state incomes and 
expenditures for each year. The Government of the Republic shall present a draft state 
budget to the Riigikogu no later than three months before the beginning of the budget 
year. On proposal by the Government, the Riigikogu may adopt a supplementary 
budget during the budget year. 

Article 116. Proposed amendments to the state budget or to its draft, which require a 
decrease in incomes, an increase of expenditures, or a redistribution of expenditures, 
as prescribed in the state budget or in its draft, must be accompanied by the necessary 
financial calculations, prepared by the proponents of such amendments, which indi- 
cate the sources of income to cover the expenditures. The Riigikogu may not eliminate 
or reduce in the state budget or in its draft those expenditures which have been 
prescribed by other laws. 

Article 117. The procedures for the preparation and adoption of the state budget shall 
be established by law. 

Article 118. The state budget adopted by the Riigikogu shall enter into force from the 
beginning of the budget year. If the Riigikogu does not adopt the state budget by the 
beginning of the budget year, it shall be permitted to make expenditures each month 
up to one-twelfth of the expenditures of the previous budget year. 

Article 119. If the Riigikogu has not adopted the state budget within two months from 
the beginning of the budget year, the President of the Republic shall declare special 
elections to the Riigikogu. 


Chapter IX: Foreign Relations and Foreign Treaties 


Article 120. Procedures for the relations of the Republic of Estonia with other states 
and with international organizations shall be established by law. 
Article 121. The Riigikogu shall ratify and denounce treaties of the Republic of 
Estonia: 

(1) which amend state borders; 

(2) which through their implementation require the adoption, amendment or voidance of 

Estonian laws; 

(3) by which the Republic of Estonia joins international organizations or leagues; 

(4) by which the Republic of Estonia assumes military or financial obligations; 

(5) in which ratification is prescribed. 
Article 122. The land border of Estonia shall be established by the Tartu Peace Treaty 
of February 2, 1920, and other interstate border treaties. The sea and air borders of 
Estonia shall be established on the basis of international conventions. A two-thirds 
majority of the members of the Riigikogu shall be mandatory for the ratification of 
treaties which amend Estonia’s state borders. 
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Article 123. The Republic of Estonia shall not conclude foreign treaties which contra- 
dict the Constitution. If Estonian laws or other acts contradict foreign treaties ratified 
by the Riigikogu, the provisions of the foreign treaty shall be applied. 


Chapter X: National Defense 


Article 124. Estonian citizens shall be obligated to participate in national defense, in 
accordance with the bases and procedures established by law. Any person who refuses 
service in the Defense Forces for religious or ethical reasons shall be obligated to 
participate in alternative service, in accordance with procedures established by law. 
Unless the law, considering the special interests of the service, prescribes otherwise, 
persons in the Defense Forces or in alternative service shall have all constitutional 
rights, liberties and duties. The rights and liberties prescribed in [sentences 3 and 4 of] 
Article 8, Articles 11-18, [item 3 of] Article 20, Articles 21-28, Article 32, Article 33, 
Articles 36—43, sentences I and 2 of Article 44 and Articles 49-51 of the Constitution 
may not be restricted. The legal status of persons in the Defense Forces and in alterna- 
tive service shall be established by law. 

Article 125. A person in active service may not hold elected or appointed office nor 
participate in the activities of any political party. 

Article 126. The organization of national defense shall be established by the Peacetime 
National Defense Law and the Wartime National Defense Law. The organization of 
the Estonian Defense Forces and national defense organizations shall be established by 
law. 

Article 127. The Supreme Commander of national defense shall be the President of 
the Republic. The National Defense Council shall be an advisory body for the Presi- 
dent of the Republic, and its composition and tasks shall be established by law. The 
Estonian Defense Forces and national defense organizations shall be headed by the 
Commander of the Defense Forces in peacetime, and the Commander-in-Chief of the 
Defense Forces during a state of war. The Commander and Commander-in-Chief of 
the Defense Forces shall be appointed and recalled by the Riigikogu, on proposal by 
the President of the Republic. 

Article 128. The Riigikogu shall declare, on proposal by the President of the Republic, 
a state of war, order mobilization and demobilization, and shall decide on the utiliza- 
tion of the Defense Forces to fulfill the international obligations of the Estonian state. 
In the case of aggression directed against the Republic of Estonia, the President of the 
Republic shall declare a state of war and order mobilization, and shall appoint the 
Commander-in-Chief of the Defense Forces, without waiting for a resolution to be 
adopted by the Riigikogu. 

Article 129. In the case of a threat to the Estonian Constitutional system, the Rigikogu 
may declare, on proposal by the President of the Republic or the Government of the 
Republic and with the support of the majority of its members, a state of emergency in 
the whole state, with a duration of no longer than three months. Regulations for a state 
of emergency shall be established by law. 
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Article 130. During a state of emergency or a state of war, the rights and liberties of 
persons may be restricted, and obligations placed upon them, in the interests of na- 
tional security and public order, in the cases and in accordance with procedures 
prescribed by law. The rights and liberties prescribed in Article 8, Articles 11-18, item 
3 of Article 20, Article 22, Article 23, sentences 2 and 4 of Article 24, Article 25, Article 
27, Article 28, [sentence 1 of] Article 51 of the Constitution may not be restricted. 
Article 131. During a state of emergency or a state of war, there shall be no elections to 
the Riigikogu, for the President of the Republic or to the representative bodies of local 
governments, nor shall their authority be terminated. The authority of the Riigikogu, 
the President of the Republic, and the representative bodies of local governments shall 
be extended if they should terminate during a state of emergency or a state of war, or 
within three months from the termination of a state of emergency or of a state of war. 
In these cases, new elections shall be declared within three months from the termina- 
tion of a state of emergency or of a state of war. 


Chapter XI: The State Audit Office 


Article 132. The State Audit Office shall be an independent state institution with 
responsibility for economic control. 
Article 133. The State Audit Office shall supervise: 
(1) the economic activity of state institutions, state enterprises and other state or- 
ganizations; 
(2) the use and preservation of state assets; 
(3) the use and control of state assets which have been transferred into the possession of 
local governments; 
(4) the economic activity of enterprises in which the state holds more than one-half of the 
votes determined by the shares or stocks, or whose loans or contractual obligations are 
guaranteed by the state. 
Article 134. The State Audit Office shall be headed by the Auditor-General, who shall 
be appointed and recalled by the Riigikogu, on proposal by the President of the 
Republic. The term of office for the Auditor-General shall be five years. 
Article 135. The Auditor-General shall present an annual report on the use and pres- 
ervation of state assets during the previous budget year to the Riigikogu at the time of 
the debate in the Riigikogu on the report of the implementation of the state budget. 
Article 136. The Auditor-General shall have the right to participate in sessions of the 
Government of the Republic, with the right to speak on issues related to his or her 
duties. The Auditor-General, in heading his or her office, shall have the same rights 
which are specified by law for a minister in heading a ministry. 
Article 137. The organization of the State Audit Office shall be established by law. 
Article 138. The Auditor-General may be charged with a criminal offense only on 
proposal by the Legal Chancellor and with the consent of the majority of the members 
of the Riigikogu. , 


Republic of Estonia Constitution 409 


Chapter XII: The Legal Chancellor 


Article 139. The Legal Chancellor shall be, in conducting his or her work, an indepen- 
dent official who shall monitor whether the legislative acts adopted by the state legisla- 
ture and executive and by local governments are in accordance with the Constitution 
and the law. The Legal Chancellor shall analyze proposals made to him or her for 
amending laws and adopting new laws, as well as for the work of government institu- 
tions, and, if necessary, shall present a report to the Riigikogu. The Legal Chancellor 
shall, in the cases prescribed in Articles 76, 85, 101, 138 and 153 of the Constitution, 
propose to the Riigikogu that criminal charges be brought against a member of the 
Riigikogu, the President of the Republic, a member of the Government of the Re- 
public, the Auditor-General, the Chairman of the National Court or a member of the 
National Court. 

Article 140. The Legal Chancellor shall be appointed by the Riigikogu, on proposal by 
the President of the Republic, for a term of seven years. The Legal Chancellor may be 
removed from office only by a court decision. 

Article 141. The Legal Chancellor, in heading his or her office, shall have the same 
rights which are specified by law for a minister in heading a ministry. The Legal 
Chancellor shall have the right to participate in sessions of the Riigikogu and of the 
Government of the Republic, with the right to speak. 

Article 142. If the Legal Chancellor deems that a legislative act adopted by the state 
legislature or executive or by a local government contradicts the Constitution or the 
law, he or she shall propose to the body which has adopted that act that it bring the act 
into accordance with the Constitution or the law within twenty days. If the act is not 
brought into accordance with the Constitution or the law within twenty days, the Legal 
Chancellor shall propose to the National Court that the act be declared null and void. 
Article 143. The Legal Chancellor shall present an annual report to the Riigikogu on 
whether the legislative acts adopted by the state legislature and executive and by local 
governments are in accordance with the Constitution and the law. 

Article 144. The legal status of the Legal Chancellor and the organization of his or her 
office shall be established by law. 

Article 145. The Legal Chancellor may be charged with a criminal offense only on 
proposal by the President of the Republic and with the consent of the majority of the 
members of the Riigikogu. 


Chapter XIII: The Courts 


Article 146. Justice shall be administered only by the courts. The courts shall be inde- 
pendent in their work and shall administer justice in accordance with the Constitution 
and the law. 

Article 147. Judges shall be appointed for life. The bases and procedures for recalling 
judges shall be established by law. Judges may be recalled only by a court decision. 
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Judges may not hold any other elected or appointed office, except in the cases pre- 
scribed by law. Guarantees for the independence of judges and the legal status of 
judges shall be established by law. 
Article 148. The court system shall comprise: 

(1) county and city courts, as well as administrative courts; 

(2) district courts; 

(3) the National Court. 
The creation of special courts for some categories of court cases shall be established by 
law. The establishment of emergency courts shall be prohibited. 
Article 149. County and city courts, as well as administrative courts shall be courts of 
first instance. District courts shall be courts of appeal and shall review the judgments 
of the courts of first instance on appeal. The National Court shall be the highest court 
in the land and shall review appellate court judgments on appeal. The National Court 
shall also be the court for constitutional review. The court system and court procedure 
shall be established by law. 
Article 150. The Chairman of the National Court shall be appointed by the Riigikogu, 
on proposal by the President of the Republic. Members of the National Court shall be 
appointed by the Riigikogu, on proposal by the Chairman of the National Court. 
Other judges shall be appointed by the President of the Republic, on proposal by the 
National Court. 
Article 151. The organization of representation, defense, state prosecution and the 
supervision of legality in court proceedings shall be established by law. 
Article 152. If any law or other legal act contradicts the Constitution, it shall not be 
applied by the courts in trying any case. If any law or other legal act contradicts the 
provisions and spirit of the Constitution, it shall be declared null and void by the 
National Court. 
Article 153. A judge may be charged with a criminal offense during his or her term of 
office only on proposal by the National Court and with the consent of the President of 
the Republic. The Chairman of the National Court and its members may be charged 
with a criminal offense only on proposal by the Legal Chancellor and with the consent 
of the majority of the members of the Riigikogu. 


Chapter XIV: Local Government 


Article 154. All local issues shall be resolved and regulated by local governments, 
which shall operate independently in accordance with the law. Obligations may be 
imposed upon local governments only in accordance with the law or with the agree- 
ment of the local government. Expenditures related to the obligations imposed on local 
governments by law shall be funded within the state budget. 

Article 155. The units of local government shall be townships and towns. Other units 
of local government may be formed in accordance with the bases and procedures 
established by law. 

Article 156. The representative body of local governments shall be the council, which 


~ 
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shall be elected in free elections for a term of three years. The elections shall be general, 
uniform and direct. Voting shall be secret. In the elections to the local government 
council, all persons who have attained the age of eighteen years and who reside perma- 
nently on the territory of that local government unit shall have the right to vote, in 
accordance with conditions prescribed by law. 

Article 157. Local governments shall have independent budgets, for which the bases of 
formation and procedures shall be established by law. Local governments shall have 
the right, in accordance with the law, to impose and collect taxes and to impose fees. 
Article 158. The borders of local government units may not be amended without 
taking into consideration the opinion of the respective local governments. 

Article 159. Local governments shall have the right to form leagues and joint institu- 
tions together with other local governments. 

Article 160. The organization of local governments and the supervision of their work 
shall be established by law. 


Chapter XV: Amendments to the Constitution 


Article 161. The right to initiate amendments to the Consttuton shall rest with at least 
one-fifth of the members of the Riigikogu and with the President of the Republic. 
Amendments to the Constitution may not be initiated, nor the Constitution amended, 
during a state of emergency or a state of war. 
Article 162. Chapter I “General Provisions” and Chapter V “Amendments to the 
Constitution” of the Constitution may be amended only by referendum. 
Article 163. The Constitution may be amended by a law which is adopted by: 

(1) referendum; 

(2) Riigikogu during two successive sessions; 

(3) the Riigikogu, in matters of urgency. 
A draft law to amend the Constitution shall be debated during three readings in the 
Ruigikogu, whereby the interval between the first and second readings shall be at least 
three months, and the interval between the second and third readings shall be at least 
one month. The manner in which the Constitution is amended shall be decided at the 
third reading. 
Article 164. In order to put a draft law to amend the Constitution to a vote by referen- 
dum, the approval of a three-fifths majority of the members of the Riigikogu shall be 
mandatory. The referendum shall be held no earlier than three months from the tme 
such a resolution is adopted in the Riigikogu. 
Article 165. In order to amend the Constitution during two successive sessions of the 
Riigikogu, the draft law to amend the Constitution must receive the support of the 
majority of the members of the Riigikogu. If the next complement of the Riigikogu 
adopts the draft which received the support of the majority of the previous comple- 
ment, without amendments, omits first reading and with a three-fifths majority of its 
members, the law to amend the Constitution shall be adopted. 
Article 166. A proposal to consider a draft law to amend the Constitution as a matter of 
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urgency shall be adopted by the Riigikogu by a four-fifths majority. In such a case, the 
law to amend the Constitution shall be adopted by a two-thirds majority of the mem- 
bers of the Riigikogu. 

Article 167. The law to amend the Constitution shall be proclaimed by the President of 
the Republic and shall enter into force on the date established by the same law, but not 
earlier than three months after it has been proclaimed. 

Article 168. An amendment to the Constitution regarding the same issue may not be 
reinitiated within one year from the time the corresponding draft is rejected by referen- 
dum or by the Riigikogu. 


LAW ON THE APPLICATION OF THE CONSTITUTION 
OF THE REPUBLIC OF ESTONIA 


Article 1. The Constitution shall enter into force on the day following its adoption by 
referendum and shall be applied in accordance with procedures established by this law. 
The authority of the Republic of Estonia Supreme Council and the Congress of 
Estonia shall cease upon the announcement of the results of the Riigikogu elections. 
Until the results of the Riigikogu elections have been announced, the Republic of 
Estonia Supreme Council shall carry out the functions of the legislative body. The 
Government of the Republic, confirmed into office by the Supreme Council, shall be 
released from office upon the assumption of office of a government formed by the 
Rugikogu. 

Article 2. Legal acts currently in force in the Republic of Estonia shall continue to be 
enforced after the Constitution enters into force, insofar as they do not contradict the 
Constitution or the Law on the Application of the Constitution and until such a time as 
they are voided or brought into full accordance with the Constitution. In cases of 
dispute, the National Court shall decide whether a legal act is in accordance with the 
Constitution and with the Law on the Application of the Constitution. 

Article 3. Elections to the Riigikogu and for the President of the Republic shall be 
announced by the Supreme Council after the adoption of the Constitution, whereby 
the schedule for the election shall be determined. The elections must be held no later 
than September 27, 1992. The authority of the first complement of the Riigikogu 
elected after the adoption of the Constitution shall extend, as an exception, up to three 
years. The first session of the Riigikogu shall be convened by the Chairman or Vice- 
Chairman of the Republic of Estonia Electoral Committee within ten days after the 
announcement of the election results. The Chairman or Vice-Chairman of the Re- 
public of Estonia Electoral Committee shall lead the work of the Riigikogu until 
the election of the chairman of the Riigikogu. Until the adoption of the Law on the 
Riigikogu Standing Orders and Law on Riigikogu Procedure, the Riigikogu shall have 
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a quorum if at least one-half of its members are present at a session. For the purposes 
of the Constitution, the following shall mean: 

—a majority of affirmative votes—more affirmative votes than negative votes are cast; 

—a two-thirds majority of votes—at least twice as many affirmative votes than negative 

votes are cast; 

—a four-fifths majority of votes—at least four times as many affirmative votes than nega- 

tive votes are cast; 

—a majority of the members of the Riigikogu—more than one-half of the members of the 

Riigikogu cast an affirmative vote; 

—a two-thirds majority of the members of the Riigikogu—at least two-thirds of the mem- 

bers of the Riigikogu cast an affirmative vote; 

—a three-fifths majority of the members of the Riigikogu—at least three-fifths of the 

members of the Riigikogu cast an affirmative vote. 
Prior to the announcement of the elections to the Riigikogu and for the President of the 
Republic, the Supreme Council shall enact legal acts on electing the President of the 
Republic and on remuneration and social security for members of the Riigikogu and 
the President of the Republic. 
Article 4. Article 78, Point 11, and Article 79 of the Constitution shall be applied after 
the President of the Republic, elected on the basis of the present Article, assumes 
office. In applying the Constitution, the President of the Republic, as an exception, 
shall be elected simultaneously with the election of the Riigikogu through a general, 
uniform and direct election, by secret ballot, by a majority of votes cast, for a term of 
four years. If no one candidate receives more than one-half of the votes cast, the 
President of the Republic shall be elected by the Riigikogu from amongst the two 
candidates who receive the greatest number of votes within ten days of the convention 
of the Riigikogu. Detailed procedures for the election of the President of the Republic 
shall be established by the Presidential Electoral Law. The right to nominate candi- 
dates for President shall rest with at least ten thousand Republic of Estonia citizens, 
who have the right to vote. Any person who is a candidate for the office of President of 
the Republic may not simultaneously be a candidate for the Riigikogu. 
Article 5. The entering into force of the Constitution shall not in itself bring about the 
end of the employment relations of existing employees of government bodies. The 
authority of the Auditor-General, the President of the Bank of Estonia, the Chairman 
of the National Court and the members of the National Court, appointed to office for a 
term by the Supreme Council, shall extend until the end of their appointed term. 
Candidates for the offices listed in point 11 of Article 78 of the Constitution, and which 
are not specified in sentence 2 of this article, shall be presented by the President of the 
Republic to the Riigikogu within 60 days after assuming office. 
Article 6. Until December 31, 2000, candidates for the office of President of the Re- 
public, the Riigikogu or local government councils, as well as persons who seek the 
office of Prime Minister, minister, Chairman of the National Court, member of the 
National Court, judge, Legal Chancellor, Auditor-General, President of the Bank of 
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Estonia, Commander or Commander-in-Chief of the Defense Forces or any other 
government or local government office filled by election or appointment must take a 
written oath of conscience that they have not been in the service or an agent of security 
organizations, military intelligence or counterintelligence services of states which have 
occupied Estonia and that they have not participated in the persecution or repression 
of citizens for their political convictions, disloyalty, social class or service in the govern- 
ment or defense services of the Republic of Estonia. If a court determines that the 
information confirmed by the oath is untrue, the candidate shall be excluded from the 
list of candidates or his or her mandate shall be voided, or the person shall not be 
appointed to the offices noted in sentence 1 of this Article or the person shall be 
dismissed from office. 

Article 7. Persons who wish to remain in the offices specified in sentence 1 of Article 6, 
which they have assumed prior to the convention of the Riigikogu, must take the 
written oath of conscience within 30 days after the convention of the Riigikogu. If a 
person refuses to take the oath or if a court determines that the information confirmed 
by the oath is untrue, the person shall be dismissed from office. Regulations for taking 
the oath shall be enacted by the Supreme Council prior to the declaration of the 
elections to the Riigikogu and for the President of the Republic. 

Article 8. During the three years following the adoption of the Constitution by referen- 
dum, the Riigikogu shall have the right to make urgent amendments to the Constitu- 
tion with a two-thirds majority vote of the Riigikogu. The decision to consider a draft 
law to amend the Constitution as a matter of urgency shall be adopted by a majority of 
affirmative votes. The right to initiate amendments to the Constitution during the 
three years after the adoption of the Constitution by referendum shall also rest with 
public initiative, in the form of at least ten thousand citizens, who have the right to vote. 
The proposal to amend the Constitution by public initiative shall be entered into the 
agenda of the Riigikogu as a matter of urgency and shall be resolved in accordance 
with procedures established in sentence I of this Article. 

Article 9. This law is adopted together with the Constitution, by referendum on 
June 28, 1992. The law shall enter into force simultaneously with the Constitution. The 
Law on the Application of the Constitution may be amended in accordance with 
procedures prescribed for amendments to the Constitution. 


THE CONSTITUTION OF 


THE REPUBLIC OF HUNGARY 


In order to facilitate peaceful political transition into a jural state ready to realize a 
multiparty system, introduce parliamentary democracy, and promote conversion to a 
socially alert market economy, Parliament submits the following text as the authorized 
version—untl the ratification of its replacement—of the Constitution of Hungary. 


Chapter I—General Provisions 


Article 1. Hungary is a Republic. 

Article 2. The Republic of Hungary is an independent and democratic jural state. In 
the Republic of Hungary all power belongs to the people. The people exercise their 
sovereignty through elected representatives or directly. In this country no activity, 
whether of a social or state organization, and no endeavor of any citizen, may be aimed 
at securing or exercising power by means of force, or at the exclusive possession of 
power. Anyone has the right and the duty to take action against such endeavors in any 
lawful manner. 

Article 3. In the Republic of Hungary, political parties may be freely founded and may 
act in freedom provided they show respect for the Constitution and the statutes of 
constitutional law. The parties are involved in registering and expressing the will of the 
people. The parties may not exercise public power directly. Accordingly, no party may 
control or direct any State organ. In order to ensure the effective separation of the 
parties from State power, the law determines the social and public offices that cannot 
be filled by any member or officer of any party. 

Article 4. The trade unions and other interest organizations protect and represent the 
interests of employees, cooperative members, and of entrepreneurs. 

Article 5. The State of the Republic of Hungary safeguards the freedom and power of 
the people, the sovereignty and territorial integrity of the country, and the boundaries 
registered in international treaties. 

Article 6. The Republic of Hungary repudiates war as a means of dealing with conflicts 
between nations and refrains from the use of force against the independence or ter- 
ritorial integrity of other states. It also refrains from making threats implying recourse 
to force. The Republic of Hungary is working for cooperation with all the peoples and 
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countries of the world. The Republic of Hungary bears a sense of responsibility for 
what happens to Hungarians living outside of its borders and promotes the fostering of 
their relations with Hungary. 

Article 7. The legal system of the Republic of Hungary accepts the universally recog- 
nized rules and regulations of international law, and harmonizes the internal laws and 
statutes of the country with the obligations assumed under international law. The law 
regulates legislative procedures. The votes of two-thirds of the Members of Parliament 
present are required for passing new legislation. 

Article 8. The Republic of Hungary recognizes the inviolable and inalienable rights of 
persons. Ensuring respect and protection for these rights is a primary obligation of the 
State. In the Republic of Hungary the law contains rules on fundamental rights and 
obligations, but must not impose any limitations on the essential contents and meaning 
of fundamental rights.' In times of emergency, national crises, or extreme danger, the 
observation of fundamental rights may be suspended or their exercise curtailed— 
except for the fundamental rights specified in Articles 54 through 56, sentences 2—4 in 
Article 57, Articles 60, 66 through 69, and Article 70/E. 

Article 9. Hungary has a market economy in which public and private property are 
to receive equal consideration and protection under the law. The Republic of Hun- 
gary recognizes and supports the right to enterprise and the freedom of economic 
competition. 

Article ro. Any property of the Hungarian State is part of the country’s national 
wealth. The full range of exclusive ownership by, and of the exclusive economic 
activities of, the State is determined by the law. 

Article 11. State-owned companies and economic units operate independently in the 
manner and with the responsibility defined by the law. 

Article 12. The State supports cooperatives based on voluntary association and recog- 
nizes their autonomy. The State respects the assets and property of local governments. 
Article 13. The Republic of Hungary guarantees the right to property. Property may 
be expropriated only exceptionally when this is a matter of public interest, and only in 
the cases and in the manner regulated by law, under terms of full, unconditional and 
immediate indemnification. 

Article 14. The Constitution guarantees the right of inheritance. 

Article 15. The Republic of Hungary protects the institution of marriage and the 
family. 

Article 16. The Republic of Hungary pays special attention to the secure existence, 
education and training of young people and protects the interests of youth. 

Article 17. The Republic of Hungary sees to the wants of the needy through a long line 
of social measures. 

Article 18. The Republic of Hungary recognizes and implements everyone’s right to a 
healthy environment. 


1 Repealed with Law No. XL of 1990. 
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Chapter II—Parliament 


Article 19. Parliament is the supreme organ of State power and popular representation 
in the Republic of Hungary. Exercising its rights deriving from the sovereignty of 
the people, Parliament ensures the constitutional order of society, and determines 
the organization, orientation and conditions of government. Within this competence, 
parliament 
(a) enacts the Constitution of the Republic of Hungary; 
(b) frames laws; 
(c) defines the social and economic objectives of the country; 
(d) checks the balance of State finances and approves the Budget and its implementation; 
(e) decides on the adoption of the Government program; 
(f) ratifies the international treaties that are of outstanding significance for the external 
relations of the Republic of Hungary; 
(g) decides on the declaration of a state of war and the questions of concluding peace; 
(h) in case of a state of war or of the immediate threat of armed attack by a foreign power 
(the danger of war) it proclaims a state of emergency and sets up the National Defense 
Council; 
(i) In case of armed action aiming to overthrow the constitutional order to gain absolute 
power, in cases of acts of violence committed with arms or by armed units that jeopardize 
the lives and material security of citizens on a mass scale, of natural disasters or serious 
industrial accidents (hereinafter: emergency) it declares a state of emergency; 
(j) decides on the use of the armed forces outside or inside the country; 
(k) elects the President of the Republic, the Prime Minister, the members of the Const- 
tutional Court, the ombudsmen to deal with the observation of civil rights and the rights 
of national and ethnic minorities, the president and vice presidents of the State Audit 
Office, the president of the Supreme Court and the chief prosecutor; 
(1) on the proposition of the Government submitted after consultation with the Constitu- 
tional Court, dissolves local representative bodies whose operation has been found un- 
constitutional; decides on the geographical boundaries, the names, and seats of counties; 
on the reregistration of some townships as cities of county status; and on any changes in 
the borders of the districts of the capital city; 
(m) exercises general amnesty. 
For decisions on the cases enumerated in points (g), (h), (i) and (J) of [the preceding] 
paragraph, the votes of two-thirds of the Members of Parliament are necessary. A 
national plebiscite may be called by Parliament if the decision is supported by the votes 
of two-thirds of the MPs present at the time. 
Article 19/A. If Parliament is prevented from making the decisions concerned, the 
President of the Republic may call for a state of war, announce a state of emergency, 


2 Point (a) of sentence 3 of this article is the text formulated in Article 1 of Law No. LXIII of 
1990. 
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set up the National Defense Council, and proclaim a state of extreme danger. Parlia- 
ment is to be considered incapacitated if it is not in session and [if] convening it is 
impossible because of the shortness of time, or because of the events that have caused 
the state of war, the emergency, or crisis. The fact of incapacitation, and therefore the 
need for proclaiming an emergency or crisis, is verified by the Speaker of Parliament, 
the President of the Constitutional Court and the Prime Minister jointly. At its first 
session after its incapacitation, Parliament supervises the justification of a state of war, 
state of emergency or crisis, and decides about the legitimacy of the measures taken. 
To carry such a decision, the votes of two-thirds of the Members of Parliament are 
required. 
Article 19/B. In case of an emergency, the National Defense Council decides about the 
deployment of the armed forces outside or inside the country and the introduction of 
the emergency measures defined in a separate law. The President of the Republic 
presides over the National Defense Council. The members of the Council are: the 
Speaker of Parliament, the leaders of the factions of the parties represented in Parlia- 
ment, the Prime Minister, the ministers, and the commander and chief of staff of the 
Army. The National Defense Council exercises: 

(a) the rights temporarily vested in it by Parliament 

(b) the rights of the President of the Republic, and 

(c) the rights of the Government. 
The National Defense Council may pass decrees in which it may suspend the force of 
certain laws or deviate from certain legal provisions. It may also pass other special 
measures, but must not suspend the Constitution. Unless Parliament acts to prolong 
their validity, decrees passed by the National Defense Council go out of force as soon 
as the given state of emergency is over. Not even a state of emergency may limit the 
operation of the Constitutional Court. 
Article 19/C. If Parliament is prevented from taking action during a state of emer- 
gency, decision on the deployment of armed forces is up to the President of the 
Republic. During a state of crisis (peril) the emergency measures defined in a separate 
law are introduced by a decree of the President of the Republic. The President of the 
Republic informs without delay the Speaker of Parliament about the emergency mea- 
sures introduced. During any period of emergency, Parliament—or if the former is 
hindered, the National Defense Committee of Parliament—remains in session. Parlia- 
ment, or the National Defense Committee, is free to suspend emergency measures the 
President of the Republic has called for. The emergency measures decreed remain in 
effect for thirty days unless their validity has been extended by Parliament, or, if 
Parliament is inhibited, by its National Defense Committee. The same rules are to be 
applied in a state of peril, extreme danger as in a state of emergency. 
Article 19/D. To pass a law on the detailed rules applicable during a state of emer- 
gency, peril or crisis, the affirmative votes of two-thirds of the MPs present are 
necessary. 
Article 20. Parliament is elected for a term of four years. Members of Parliament act in 
the public interest. Members of Parliament are entitled to immunity as defined and 
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regulated in the law on their legal status. Members of Parliament are entitled to fees to 
ensure their independence, to certain benefits, and to compensation to cover costs.? 

To pass a law on the amount of the fee, the sums of compensation and on the range 
of special concessions, the votes of two-thirds of the MPs present are required. No 
Member of Parliament may become President of the Republic, member of the Consti- 
tutional Court, ombudsman; president, vice president or accountant of the State Audit 
Office; judge or prosecutor; or—except for members of the Government and political 
state secretaries—work in any organ of state administration. No MP may be a regular 
or hold professional status in the armed forces, in the police and in any security force. 
The law may also establish other cases of incompatibility. To pass the law on the legal 
status of Members of Parliament, the votes of two-thirds of the MPs present are 
necessary. 

Article 20/A. ‘The mandate of a Member of Parliament is terminated 

(a) with the end of the term of Parliament, 

(b) with the death of a MP, 

(c) with the demise of the MP concerned, 

(d) when incompatibility is declared, 

(e) if the MP is disfranchised. 

If a reason is cited for incompatibility (sent. 2, Article 20) by any representative of the 
House against a Member of Parliament, Parliament decides whether to pronounce 
incompatbility. Addressing a statement to this effect to Parliament, an MP may give 
up his mandate. No confirmatory statement from Parliament is necessary for the 
resignation to be valid. 

Article 21. Parliament elects its Speaker, deputy speakers, and Clerk from among its 
members. Parliament sets up standing committees from among its members and may 
delegate a committee to investigate any given question. Data requested by parliamen- 
tary committees must not be denied; anybody summoned to testify before a parlia- 
mentary committee is obliged to do so. 

Artcle 22. Parliament holds regular sessions twice a year—from February I to June 15, 
and from September 1 until December 15. The constituent session of Parliament is 
convened—for a date within one month after the elections—by the President of the 
Republic. Otherwise it is the duty of the Speaker of Parliament to convene sessions— 
and each individual sitting—of Parliament. If this is requested by the President of the 
Republic, by the Government, or by one-fifth of the MPs, Parliament must be con- 
vened for a special session or special meeting. The request has to specify the reason for 
convening Parliament, the date(s) proposed, and the agenda to be followed. 

The President of Parliament may adjourn—for no more than thirty days—a session 
of Parliament on one occasion during any given session. During the adjournment 
period, the President of the Republic is obliged to convene Parliament if one-fifth of 
the MPs petition this in writing, within eight days of his receipt of the request. 


3 The preceding sentence of Article 20 is the text formulated in Article No. 1 of Law LIV of 
1990. 
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Article 23. The meetings of Parliament are open to the public. However, on the request 
of the President of the Republic, the Government, or any MP, Parliament may call for 
a meeting in camera if the request is supported by two-thirds of the Members of 
Parliament. 

Article 24. Parliament has a quorum when more than half of the MPs are present. 
Parliament passes a decision with the affirmative votes of more than half of the MPs 
present. For the amendment of the Constitution, or for passing certain decisions 
defined in the Constitution, the affirmative votes of two-thirds of the Members of 
Parliament are required. Parliament lays down the rules of procedure and the order of 
debates in standing orders for which the votes of two-thirds of the MPs present are 
required. 

Article 25. Legislation may be initiated by the President of the Republic, the Govern- 
ment, any parliamentary committee and any Member of Parliament. The right of 
legislation is vested in Parliament. Acts passed by Parliament are signed by the Speaker 
and sent to the President of the Republic. 

Article 26. Within fifteen days—or, if the Speaker of Parliament so requests, within five 
days—of receipt of the law framed, the President of the Republic endorses it and sees 
to its promulgation. Ratified Acts of Parliament have to be published in the Official 
Gazette. If the President of the Republic does not accept the law or some of its 
provisions, he may, before signing it but within the deadline set in sentence I, send it 
back with his comments to Parliament for reconsideration. Parliament debates the law 
anew and decides on enactment again. After the reconsidered Act has been returned to 
him, the President of the Republic is bound to sign it and to promulgate it within five 
days of its receipt. 

If the President of the Republic thinks that any provision of the law may be uncon- 
stitutional, he sends it within the deadline set in sentence 1 to the Constitutional Court 
before signing it, and requests a report on its constitutionality. If the Constitutional 
Court, after proceeding on the law with the requested urgency, has found it uncon- 
sttutional, the President of the Republic returns the law to Parliament. Otherwise, he 
is bound to sign the Act and promulgate it within five days. 

Article 27. Members of Parliament may put questions to the ombudsmen (parliamen- 
tary commissioners) for the implementation of civil, and national and ethnic minority 
rights, to the president of the State Audit Office, and to the president of the Hungarian 
National Bank; and address interpellations and questions to the Government, to any 
member of the Government, and to the Chief Prosecutor (Attorney General) on any 
matter that falls within their competence. 

Article 28. The mandate of Parliament commences with its constituent meeting. Par- 
lament may proclaim its dissolution even before the expiry of its mandate. The Presi- 
dent of the Republic may dissolve Parliament simultaneously with setting the dates for 
the new election if 

(a) Parliament has at least four times within twelve months during its own mandate 

withdrawn its confidence from the Government, or 

(b) in case the mandate of the Government had ended, Parliament failed to elect within 
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forty days after the date of the first nomination, the candidate prime minister put up for 

the office by the President of the Republic. 
Before dissolving Parliament, the President of the Republic is bound to consult with 
the Prime Minister, the Speaker of Parliament and with the heads of the factions of the 
parties that have representatives in Parliament. Within three months after the expiry of 
the term of Parliament, its dissolution or its being dissolved, a new Parliament has to be 
elected. Parliament operates until the constituent meeting of the new Parliament. 
Article 28/A. During the period of an emergency, Parliament may not declare its 
dissolution and may not be dissolved. If the term of Parliament expires during an 
emergency, its mandate is automatically extended until the end of the peril. A Parlia- 
ment that has dissolved or been dissolved may be reconvened by the President of the 
Republic in case of a state of war, the threat of war, or any other emergency situation. 
In that case, Parliament itself decides on the extension of its mandate. 


Chapter I1]—The President of the Republic 


Article 29. he President of the Republic is Hungary’s head of State. He stands for the 
unity of the nation and safeguards the democratic operation of the State organization. 
The President of the Republic is the commander-in-chief of the armed forces. 

Article 29/A. ‘The President of the Republic is elected by Parliament for a term of five 
years. Any enfranchised citizen who has had his 35th birthday by election day is 
eligible for the post of the President of the Republic. The President of the Republic 
may be reelected for this office for no more than one additional term. 

Article 29/B. The election of the President of the Republic is preceded by nomina- 
tions. Written recommendation by at least fifty Members of Parliament is required for 
valid candidacy. The list of the candidates who have been validly nominated must be 
submitted to the Speaker of Parliament before the votes are called. Any one Member of 
Parliament may recommend only one candidate. The recommendations of those who 
have made more than one nomination are declared null and void. Parliament elects the 
President of the Republic by secret ballot. The voting process may have to be repeated 
several times as needed. A candidate is elected President of the Republic if he has won 
two-thirds of the votes of the Members of Parliament. If no candidate commands this 
two-thirds majority on the first balloting, a new vote has to be called on the basis of new 
recommendation according to sent. (1). For election of the second polling, a two- 
thirds majority of the votes is required again. 

If the required majority has not been produced by the second polling either, a third 
voting has to be held. On the third polling, the ballots have to be cast for one of the two 
candidates who received the highest number of votes on the second polling. The 
President of the Republic is elected on the basis of the third polling if regardless of the 
number of voters casting ballots—he has won the majority of the votes cast. The voting 
process has to be completed in the maximum period of three successive days. 

Article 29/C. The President of the Republic is to be elected at least thirty days before 
expiry of the mandate of the earlier President, and, if the mandate has ended before the 
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end of the term, after thirty days of expiry. The date for the presidential election is set 
by the Speaker of Parliament. 
Article 29/D. The elected President of the Republic occupies his post on the expiry of 
the mandate of the earlier president, or, in case the mandate has come to an end 
prematurely, on the eighth day following the announcement of the election returns. 
Prior to entering office, the President of the Republic takes his oath of office before 
Parliament. 
Article 29/E. In case of the temporary incapacitation of the President of the Republic, 
or if for some reason his mandate comes to an end prematurely, his competence is 
bestowed upon the Speaker of Parliament until the new President of the Republic has 
been inducted into office. However, the Speaker of Parliament acting as President of 
the Republic may not forward laws to Parliament for reconsideration or to the Consti- 
tutional Court for study; he must not dissolve Parliament and has the right of granting 
clemency only to benefit people whose judgment-at-law has become definitive. While 
he is substituting for the President of the Republic, the Speaker of Parliament must not 
exercise his rights as a member of Parliament, and his responsibilities as Speaker are 
taken over by the deputy speaker designated by Parliament. 
Article 30. The office of the President of the Republic is incompatible with every other 
State, social, and political office or assignment. The President of the Republic may not 
pursue any other remunerative occupation, and, except for activities enjoying copy- 
right protection, must not accept any other fees. The votes of two-thirds of the MPs 
present at the sitting are required for decisions on the President’s regular fees, preroga- 
tives and reimbursement on costs incurred in the fulfillment of duties. 
Article 30/A. The President of the Republic 

(a) represents the Hungarian State; 

(b) concludes international treaties and agreements on behalf of the Republic of Hun- 

gary. If the subject of the agreement belongs under the competence of the legislation, the 

prior agreement of Parliament is required for concluding the agreement; 

(c) accredits and receives ambassadors and envoys; 

(d) sets the dates for the parliamentary elections and for the general elections of local 

authorities; 

(e) may participate in, and have the floor at, the meetings of Parliament and parliamen- 

tary committees; 

(f) may propose that Parliament take certain measures; 

(g) may make a motion for the holding of a plebiscite; 

(h) according to rules defined in a separate law, appoints and relieves of their duties state 

secretaries and ombudsmen,* 

(i) on the proposal of persons or organs defined in a separate law, appoints and relieves 

the president and vice presidents of the Hungarian National Bank, and university pro- 

fessors; appoints and relieves of their duties the rectors of universities; appoints and 


4 Points (d) and (h) of sentence 1 of Article 30/A amended in accordance with Article 2 of 
Law No. LXIII of 1990. 
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promotes generals; confirms the president of the Hungarian Academy of Sciences in his 

office; 

(j) confers the titles defined in the law, awards orders of merit and distinctions, and 

authorizes using or wearing them; 

(k) exercises the right of granting clemency in individual cases; 

(1) decides in citizenship cases; 

(m) decides all affairs separate laws have referred to his competence. 

Every measure and decree of the President of the Republic—except for those con- 
tained in points (a), (d), (c), (f) and (g)—requires countersigning by the Prime Minis- 
ter or the competent minister. 

Article 31. The mandate of the President is terminated 

(a) with expiry of the term of office 

(b) with the death of the President 

(c) if there is a state of emergency that makes fulfilling his duties impossible for a period 

of more than ninety days 

(d) if incompatibility has been declared 

(e) if he has resigned 

(f) if he has been stripped of the presidency. 

In case there are reasons to indicate incompatibility in connection with the person of 
the President of the Republic in the fulfillment of his office (Article 30, sentence 1), 
Parliament takes a decision on declaring incompatibility after a representative has 
made the relevant motion. To pass the decision, the affirmative votes of two-thirds of 
the Members of Parliament are required. Voting is by secret ballot. The President of 
the Republic may resign from his post in a statement addressed to Parliament. For the 
resignation to take effect, a statement of acceptance is necessary from Parliament. 
Within 15 days after his initial resignation, the President may be requested by Parlia- 
ment to reconsider his decision. If the President of the Republic abides by his decision, 
Parliament cannot refuse accepting the resignation. The President of the Republic 
may be stripped of his office if in the performance of his functions he has deliberately 
flouted the Constitution or transgressed any other law. 

Article 31/A. The person of the President of the Republic is inviolable; his special 
protection is ensured by a separate law. One-fifth of the Members of Parliament may 
lodge a motion to impeach the President of the Republic if he has offended against the 
Constitution or any other law. 

To start the impeachment procedure, the votes of two-thirds of the members of 
Parliament are required. Voting is by secret ballot. After the decision of Parliament 
until the conclusion of the impeachment procedures, the President must not exercise 
his functions. Judging the offense is within the competence of the Constitutional 
Court. If, as a result of the proceedings, the Constitutional Court has established a 
violation of the law, it may strip the President of the Republic of his office. 

Article 32. If impeachment proceedings have been started against the President of the 
Republic because of an act subject to criminal persecution committed during his term 
of office in connection with his official duties, the Tribunal has to apply the basic 
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provisions of criminal law procedure as well. A prosecuting commissioner Parliament 
has chosen from its own ranks presents the indictment. The President of the Republic 
may be held criminally accountable for other acts only after the termination of his 
office. If the Tribunal has established the culpability of the President of the Republic in 
a deliberate criminal offense, it may strip him of his office, and at the same time may 
apply any measure or punishment specified in the Criminal Code for the given offense. 


Chapter [V—The Constitutional Court 


Article 32/A. The Constitutional Court oversees the constitutionality of legal provi- 
sions and performs other functions the law refers to its competence. Any law or legal 
measure found unconstitutional is annulled by the Constitutional Court. In the cases 
defined by the law, anyone may initiate proceedings at the Constitutional Court. The 
fifteen members of the Constitutional Court are elected by Parliament. A nominating 
committee comprising one member from each of the parties represented in Parlia- 
ment, proposes candidates for Constitutional Court membership. Two-thirds of the 
affirmative votes of the Members of Parliament are necessary for election to the Con- 
stitutional Court. Outside of the responsibilities deriving from the authority of the 
Constitutional Court, the members of the Court must not be affiliated to any party and 
must not carry on political activity. For the ratification of the law on the organization 
and operation of the Constitutional Court, two-thirds of the votes of the MPs present 
are necessary. 


Chapter V—Ombudsman for the Protection of Civil Rights; 
Ombudsman for the Protection of National and Ethnic Minority Rights 


Article 32/B. It is the duty of the Parliamentary Commissioner (Ombudsman) for 
Civil Rights to investigate, or to have investigated, any abuse of constitutional rights 
that has come to his attention, and to initiate general or particular measures for redress. 
The Ombudsman for the protection of national and minority rights investigates, or has 
investigated, any abuse of nationality or ethnic minority rights that has come to his 
attention, and initiates general or particular measures for redress. In cases defined in 
the law, anyone may propose that the Ombudsman take action. 

The Ombudsmen for civil rights and for nationality and ethnic minority rights are 
elected, on the nomination of the President of the Republic, by Parliament—with two- 
thirds of the affirmative votes of all MPs necessary. For the protection of certain 
constitutional rights, Parliament may elect separate Ombudsmen. The competence of 
the Ombudsman for national and ethnic minority rights is exercised by a body ap- 
pointed by national and ethnic minority groups and elected by the Parliament consist- 
ing of one person for each nationality and ethnic minority group, and elected by 
Parliament. Each Ombudsman reports on his activities and experiences annually to 
Parliament. For the ratification of the law on Ombudsmen, the affirmative votes of 
two-thirds of the MPs present are required. 
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Chapter VI—The State Audit Office and the Hungarian National Bank 


Article 32/C. The State Audit Office is the financial and economic accounting organi- 
zation of Parliament. It is its duty to exercise control over the management of state 
finances and the Budget, and within this to oversee the cogency of the Budget Bill and 
the merit and expediency of each item of spending. It countersigns contracts on credit 
claimed by the Budget; oversees in advance the legality of the spendings the Budget has 
planned for; checks the final accounts of the State Budget. The State Audit Office 
controls the management of State assets, the wealth-preserving and wealth-increasing 
work of State-owned companies and enterprises; and sees to other duties that are part 
of its competence under the law. The State Audit Office is led in its work and control- 
ling activity by considerations of legality, expediency, and the financial results of the 
units concerned. The State Audit Office reports on its findings to Parliament, and its 
reports must be made public. The president of the State Audit Office submits the 
findings of the Office on the final accounts together with the final account itself to 
Parliament. For the election of the president and vice presidents of the State Audit 
Office, the votes of two-thirds of the Members of Parliament are required. For the 
ratification of the law on the principles to govern the organization and operation of the 
State Audit Office, two-thirds of the votes of the MPs present are necessary. 

Article 32/D. It is the responsibility of the Hungarian National Bank to issue legal 
tender in the manner determined by the law, to protect the stability of the national 
currency, and to regulate the circulation of money. The President of the Hungarian 
National Bank is appointed by the President of the Republic for a term of six years. 
The President of the Hungarian National Bank presents to Parliament a report on the 
activities of the Bank once a year. 


Chapter VII—The Government 


Article 33?.>5 The Government consists of 

(a) The Prime Minister and 

(b) the ministers. 
The Prime Minister’s substitute is the minister he has designated. The Prime Minister 
is elected by a simple majority vote of the Members of Parliament. Parliament decides 
on the election of the Prime Minister and on acceptance of the Government program 
at the same time. The ministers are proposed by the Prime Minister, and appointed 
and relieved of their duties by the President of the Republic. The Government is 
formed when the ministers have been appointed. After the formation of the Govern- 
ment, its members take their oath of office before Parliament. 
Article 33/A. The mandate of the Government ends 

(a) with the formation of the newly elected Parliament 

(b) with the resignation of the Prime Minister, or the Government 


5 Change introduction by Law No. XXIX of 1990. 
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(c) with the death of the Prime Minister, or 
(d) if, in accordance with the contents of sentence 1, Article 39/A, Parliament has carried 
a no-confidence motion in regard to the Prime Minister and elects a new Prime Minister. 
Article 34.° The enumeration of the ministries of the Republic of Hungary is con- 
tained in a separate law. 
Article 35. The Government 
(a) protects constitutional order, protects and ensures the rights of citizens 
(b) ensures the implementation of the laws 
(c) directs and coordinates the work of the ministries and of other organs directly subor- 
dinated to them 
(d) with the involvement of the Minister of the Interior, it ensures the control of the 
legality of the operation of the authorities,’ 
(e) ensures the elaboration of social and economic plans and sees to their implementation 
(f) determines the role of the State in scientific and cultural development and ensures the 
conditions for their realization 
(g) designates the State system of social welfare and medical care provisions, and ensures 
the conditions required 
(h) it supervises the operation of the armed forces, of the police and of other law-and- 
order maintenance agencies 
(i) takes the necessary measures to avert the consequences of natural disasters that 
jeopardize the security of the life and property of citizens (from here on, emergency 
situations), and to ensure public law and order and public security 
(j) participates in the determination of foreign policy and concludes international agree- 
ments on behalf of the Government of the Republic of Hungary 
(k) performs all functions the law refers to its competence. 
In its own sphere of functions the Government issues decrees and passes resolutions. 
These are signed by the Prime Minister. No decree and resolution of the Government 
may be contrary to the law. Decrees issued by the Government must be promulgated 
in the Official Gazette. In an emergency situation the Government, empowered by 
Parliament, may pass decrees and measures that deviate from the provisions of certain 
laws. For the ratification of the law on emergency rules, the affirmative votes of two- 
thirds of the MPs present are necessary. Except for legal provisions, the Government 
annuls or amends all resolutions or measures passed by subordinate organs that are 
contrary to the law. 
Article 36. In the performance of its functions, the Government cooperates with the 
social organizations concerned. 
Article 37. The Prime Minister presides over Government sessions and provides for 
the enforcement of Government decrees and resolutions. The ministers head the 


6 Ibid. 

7 Point (d) of Article 35 is the text formulated in Article 3 of Law No. LXIII of 1990. It enters 
into force on the day of the election of the members of the representative bodies of the local 
authorities. 
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branches of public administration within their scope of functions, and direct the organs 
subordinated to them in conformity with legal provisions and Government resolutions. 
Ministers without portfolio perform functions designated by the Government. In the 
performance of their functions, the Prime Minister and the members of the Govern- 
ment may issue decrees. However, these must not be contrary to any law or any govern- 
ment decree and resolution. The decrees have to be promulgated in the Official Gazette. 
Article 38.8 

Article 39. In the performance of its functions the Government is responsible to Parlia- 
ment. It is bound to render account of its activities regularly to Parliament. The 
members of the Government are responsible for their work to the Government and to 
Parliament, and must report on their activities to both. Their legal status, pay and the 
manner in which they may be impeached are regulated by law. Members of the Gov- 
ernment may participate in, and take the floor at, the sessions of Parliament. 

Article 39/A. A nonconfidence motion may—with the designation of the preferred 
candidate for Prime Minister—be launched against the Prime Minister on the written 
proposal of at least one-fifth of the Members of Parliament. A nonconfidence motion 
against the Prime Minister is to be regarded as a nonconfidence motion against the 
Government. If the majority of the Members of Parliament have expressed nonconfi- 
dence in the motion, the candidate named as the choice for the new Prime Minister 
must be regarded as elected. The debate and voting on the motion must be held three 
days after it has been submitted at the soonest, and after eight days at the latest. 
Through the Prime Minister, the Government may propose a vote of confidence in 
compliance with the time limits set in paragraph [1]. Through the Prime Minister, the 
Government may also recommend that the voting over the proposal it put forward 
should be at the same time a vote of confidence. If Parliament does not vote its confi- 
dence to the Government as laid down in paragraph [1], the Government must resign. 
Article 39/B. If the mandate of the Government is terminated, the Government is to 
stay in office until the formation of the new Government and to exercise all Govern- 
ment rights. However, it must not conclude international agreements, and it may issue 
decrees only on the basis of express empowerment by the law in special cases when no 
delay is permissible. 

Article 40. For the discharge of certain functions, the Government may set up govern- 
ment committees. In any matter coming within the scope of state administration, the 
Government may take action directly or through any of its members. The Government 
is authorized to draw any branch of State administration directly under its control and 
to create special organs for this purpose. 


Chapter VIII—The Armed Forces and the Police 


Article 40/A. The armed forces (Hungarian National Army, Border Guard) have the 
fundamental function of providing military protection for the homeland. For the 


8 Repealed with Act No. XXXI of 1989. 
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ratification of the law on the duties of the armed forces and the detailed rules applying 
to them, the votes of two-thirds of the MPs present are necessary. The fundamental 
function of the police is to safeguard public security and defend law and order. The 
ratification of the law on the police and the detailed rules connected with national 
security require two-thirds of the votes of the MPs present. 

Article 40/B. Except for military exercises based on valid international agreements or 
peace maintenance activities performed on request of the United Nations Organiza- 
tion, the armed forces may cross state borders only with the prior consent of Parlia- 
ment. The armed forces may be used only in times of an emergency situation promul- 
gated in accordance with the provisions of Constitution, in case of armed action aimed 
at the overthrow of the constitutional order or at the seizure of absolute power, or, 
further, in cases of violence committed with arms, or the use of force in a manner 
endangering the safety of the life and property of citizens on a mass scale, and only 
when the deployment of the police is not sufficient. Unless there is a valid international 
agreement containing other provisions, the command of the armed forces is the exclu- 
sive province of Parliament, of the President of the Republic, the National Defense 
Council, the Government and the competent minister as laid down in the Constitution 
or in a separate law. A law adopted with the votes of two-thirds of the MPs present may 
restrict any party activity by the regular members of the armed forces and of the police. 
Article 40/C. Unless there is a valid international agreement in force to the contrary, 
foreign armed forces may not pass through and may not be used or be stationed in, the 
territory of the country without the prior consent of Parliament. International agree- 
ments that concern national defense must be confirmed in the law and promulgated. 


Chapter [IX—Local Governments? 


Article 41. The territory of the Republic of Hungary consists of administrative units 
including the Capital, the counties, cities, towns and villages. The Capital is divided 
into districts. Districts may be formed in other cities also. 

Article 42. The enfranchised citizens of the villages, towns, of the Capital City and its 
districts, and of the counties are entitled to the right of local self-government. Local 
self-government means autonomous and democratic management of local affairs by 
the communities concerned and exercise of local public authority in the interest of the 
population. 

Article 43. Alllocal authorities have the same fundamental rights (44/A). However, the 
duties and responsibilities of local governments may be different. The rights and duties 
of local governments are determined by the law. The Courts protect the lawful exercise 
of jurisdiction by local authorities. Local governments are free to turn to the Constitu- 
tonal Court for the protection of their rights. 


g Chapter IX is worded in accordance with Article 4 of Law No. LXIII of rg9go. It entered into 
force on the day of the election of the members of the representative bodies of the local govern- 
ment authorities. 
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Article 44. Citizens who have the vote exercise local government through the represen- 
tative body they have elected and by local plebiscites. The members of the representa- 
tive body are elected for a term of four years. 
Article 44/A. The local representative body 
(a) regulates and administers matters that belong to the competence of the local author- 
ity; its decisions may be revised only if there is a question of their legitimacy 
(b) exercises ownership rights in regard to local-authority property, independently bud- 
gets the incomes of the local government, and may start ventures on its own responsibility 
(c) to deal with its duties as laid down in the law, the local authority is entitled to an 
adequate income of its own to perform its functions and also receives State support 
proportionate to its scope of duties 
(d) authorizes, within the limits of the law, local taxes (rates), their types and measures 
(e) within the limits of the law, it independently sets up its organization and formulates its 
standing orders 
(f) may create local emblems, and found local titles, distinctions and awards 
(g) in public affairs of concern to the local community, it may put forward initiatives to 
the organizations entitled to take decisions 
(h) free to form associations with other local representative bodies, it may also create 
interest organizations with other local authorities, and may within its competence cooper- 
ate with local authorities in other countries, and affiliate itself with international organiza- 
tions of local governments. 
A local representative body may frame decrees within its competence, which, however, 
must not be in conflict with legal provisions of a higher level. 
Article 44/B. The Mayor is the president of the local representative body. A represen- 
tative body may elect committees and set up its own office. Apart from his duties and 
responsibilities in local government, the Mayor may exceptionally, on the basis of the 
law or legal authorization, perform duties of state administration and authority. A law 
or government decree may assign state administrative functions and authority to the 
Notary, and, exceptionally, to the acting director of the office of the representative 
body. 
Article 44/C. The votes of two-thirds of the MPs present are necessary for the accep- 
tance of the law on local self-government. The same proportion of votes are necessary 
for the adoption of a law that limits the fundamental rights of local authorities. 


Chapter X—The Judiciary 


Article 45. In the Republic of Hungary, the Supreme Court of the Republic of Hun- 
gary, the Court of the Capital City and the county courts, and local courts administer 
justice. Legislation may provide for the institution of special courts for certain groups 
of cases. 

Article 46. The courts administer justice in councils of professional judges and lay 
assessors. Legislation may authorize exceptions to this rule. 

Article 47. The Supreme Court of the Republic of Hungary sets guidelines based on 
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principles for the judicial work of every court. The directives and decisions in ques- 
tions of principle of the Supreme Court are binding on all courts of the country. 
Article 48. The President of the Supreme Court is elected, after nomination by the 
President of the Republic, by Parliament. The vice presidents of the Supreme Court 
are appointed by the President of the Republic on nomination by the President of the 
Supreme Court. For the election of the President of the Supreme Court, the votes of 
two-thirds of the Members of Parliament are necessary. Professional judges are ap- 
pointed by the President of the Republic in the manner determined by the law. Judges 
may be removed from office only for reasons and through procedures laid down in the 
law. 

Article 49.'° 

Article 50. The Courts of the Republic of Hungary protect and ensure constitutional 
order, the rights and lawful interests of citizens, and punish the perpetrators of crimi- 
nal offenses. The Courts supervise the legality of the decisions of public administra- 
tion. Judges are independent and are subordinate only to the law. Judges may not hold 
membership in any party and must not carry on political activities. To adopt the law on 
the Courts, the votes of two-thirds of the MPs present are necessary. 


Chapter XI—The Prosecutor’s Office 


Article 51. The Chief Prosecutor and the Prosecutor’s Office of the Republic of Hun- 
gary provide for the protection of the rights of the citizens and are responsible for the 
consistent prosecution of every act violating or endangering constitutional order or 
endangering the security and sovereignty of the country. The prosecutorial orga- 
nization carries on investigations in cases determined by the law, exercises supervision 
over the legality of criminal investigations, acts for the prosecution in proceedings 
before courts, and exercises supervision over the observance of legality in the admin- 
istration of punishments. The Prosecutor’s Office helps to ensure that all social organi- 
zations, all state organs and citizens comply with the law. In the event of transgression 
of the law, it takes action for the protection of legality in the cases determined by the 
law. 

Article 52. The Chief Prosecutor of the Republic of Hungary is elected by Parliament 
on the proposal of the President of the Republic. The deputies of the Chief Prosecutor 
are appointed on the proposal of the Chief Prosecutor by the President of the Re- 
public. The Chief Prosecutor is accountable to Parliament, and is obliged to report on 
his work. 

Article 53. Prosecutors are appointed by the Chief Prosecutor of the Republic of 
Hungary. Prosecutors must not be affiliated with any party and may not carry on 
political activities. The prosecutorial organization is headed and directed by the 
Chief Prosecutor. The rules on the prosecutorial organization are laid down in the 
law. 


10 Article 49 was repealed by sentence 1, Article 38, of Law No. XXXI of 1989. 
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Chapter XIJ—Fundamental Rights and Duties of Citizens 


Article 54. In the Republic of Hungary every human being has the innate right to life 
and the dignity of man, and no one may be arbitrarily deprived of these rights. No one 
may be subjected to torture, or to cruel, unusual, inhuman or humiliating treatment or 
punishment. It is absolutely impermissible to perform medical or scientific experi- 
ments on human beings without their consent. 

Article 55. In the Republic of Hungary everyone has the right to liberty and personal 
security, and no one may be deprived of freedom except for reasons defined in the law 
and on the basis of legal proceedings. Persons suspected of the perpetration of a 
criminal offense and detained, must be released or brought before a judge as soon as 
possible. The judge is bound to give a hearing to the person brought before him, and 
must produce a written decision adducing his reasons for setting the detainee free or 
keeping him in custody. Anyone who has been victimized through illegal arrest or 
detainment is entitled to compensation. 

Article 56. In the Republic of Hungary every human being has legal standing. 

Article 57. In the Republic of Hungary everyone is equal before the law and has the 
right to defend himself against any accusation brought against him, or, in a civil suit, to 
have his rights and duties judged by an independent and impartial court of law at a fair 
public trial or hearing. In the Republic of Hungary no one may be regarded as guilty 
until his culpability has been established by a legally valid decision of the court. Per- 
sons subjected to criminal proceedings are entitled to the right of defense in every 
phase of the procedure. Defense lawyers must not be called to account for opinions 
expounded while they present the defense. 

No one may be pronounced guilty of, or sentenced for, any act that was not consid- 
ered a criminal offense under Hungarian law at the time it was committed. In the 
Republic of Hungary everyone is entitled to legal redress or has the right of appeal 
against court or administrative decisions, or any other authority’s decision, that in- 
fringe his rights or lawful interests. 

Article 58. Whoever is staying in the territory of Hungary is entitled—except for some 
cases defined in the law—to free movement and the right of choosing his or her place of 
residence, including the right of leaving his domicile or the country. Foreigners law- 
fully staying in Hungary may be expelled from the country only on the basis of a 
decision that is in accord with the law. The adoption of the law on the freedom of travel 
and settlement requires the affirmative votes of two-thirds of the MPs present. 

Article 59. In the Republic of Hungary everyone is entitled to the protection of his or 
her reputation and to privacy, including the privacy of the home, of personal effects, 
particulars, papers, records and data, and to the privacy of personal affairs and secrets. 
For the acceptance of the law on the protection of the security of personal data and 
records (particulars), the votes of two-thirds of the MPs present are necessary. 

Article 60. In the Republic of Hungary everyone has the right to the freedom of 
thought, conscience and religion. This right includes the free choice or acceptance of 
religion or any other conviction according to one’s conscience, and the liberty to 
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express, or refuse to express, to exercise or teach one’s religion and conviction through 
the performance of religious acts and rites, either individually or together with others, 
either publicly or in a closed circle. In the Republic of Hungary the Church functions 
in separation from the State. The ratification of the law on the freedom of conscience 
and of religion requires the votes of two-thirds of the MPs present. 

Article 61. In the Republic of Hungary everyone has the right to the free declaration of 
his views and opinions, and has the right of access to information of public interest, 
and also the freedom to disseminate such information. The Republic of Hungary 
recognizes and protects the freedom of the Press. The law on the publicity of data and 
information and the law on the freedom of the Press require the support of two-thirds 
of the votes of the MPs present for ratification. For the adoption of the law on the 
supervision of public radio, television and news agency services, and on the appoint- 
ment of their leaders; the law on the licensing of commercial radio and television 
stations, and the prevention of monopolies on information, the votes of two-thirds of 
the MPs present are necessary. 

Article 62. The Republic of Hungary recognizes the right to peaceful assembly and 
guarantees its free practice. The adoption of the law on the freedom of assembly 
requires the votes of two-thirds of the MPs present. 

Article 63. In the Republic of Hungary everyone has the right, on the basis of the 
freedom of association, to set up organizations for purposes not prohibited by the law 
and to adhere to such organizations. For political purposes no armed organization may 
be established on the basis of the freedom of association. The adoption of the law on 
the right of association and on the operation and financial management of parties 
requires the votes of two-thirds of the MPs present. 

Article 64. In the Republic of Hungary everyone has the right to submit written peti- 
tions or complaints either alone or together with others. 

Article 65. On terms laid down in the law, the Republic of Hungary ensures the right of 
asylum for foreign citizens persecuted in their homeland and for those displaced 
persons who are at their place of stay harassed on grounds of race, religion, nationality, 
language or political affiliation. A person already granted asylum must not be extra- 
dited to another state. The adoption of the law on the right of asylum requires the votes 
of two-thirds of the MPs present. 

Article 66. The Republic of Hungary guarantees the equality of men and women in 
regard to all civil, political, economic, social and cultural rights. In the Republic of 
Hungary, mothers receive special support and protection before and after the birth of 
their children, in compliance with separate provisions of the law. Special rules ensure 
protection for women and young people in the performance of their jobs. 

Article 67. In the Republic of Hungary, every child has the right to enjoy the care and 
protection on the part of their families, and by the State and society, that is necessary 
for satisfactory physical, mental and moral development. Parents are entitled to the 
right of choosing the kind of education their children are to receive. Special provisions 
contain the responsibilities of the State in regard to the position and protection of 
families and of youth. 
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Article 68. The national and ethnic minorities living in the Republic of Hungary share 
the power of the people; they are constituent factors in the State. The Republic of 
Hungary grants protection to national and ethnic minorities, it ensures the possibilities 
for their collective participation in public life, and enables them to foster their own 
culture, use the mother tongue, receive school instruction in the mother tongue, and 
freedom to use their names as spelled and pronounced in their own language. The laws 
of the Republic of Hungary ensure representation for the national and ethnic minor- 
ities living in the territory of the country. National and ethnic minorities may set up 
their own local and national government organizations.!! The votes of two-thirds of 
the MPs present are required to pass the law on the rights of national and ethnic 
minorities. 

Article 69. In the Republic of Hungary no one may be arbitrarily deprived of his or her 
Hungarian citizenship, nor may any Hungarian citizen be expelled from the territory 
of the Republic of Hungary. A Hungarian citizen may always come home from 
abroad. During a legitimate stay abroad every Hungarian citizen is entitled to protec- 
tion by the Republic of Hungary. The ratification of a law on citizenship requires the 
votes of two-thirds of the MPs present. 

Article 70.!2 All Hungarian citizens of age whose regular domicile is in Hungary have 
the right to be elected at the elections for Parliament and for local governments, and—if 
they are in the territory of the country on election day—to vote. The right to vote is 
denied to those who have been under legal guardianship and are limited or incapaci- 
tated in their actions, to those who are doing term under a lawful sentence or who are 
under compulsory institutional care or treatment ordered in a criminal procedure. In 
elections of the local self-government even non-Hungarian citizens who have settled in 
Hungary for a longer period of time have the right to vote, according to a separate 
law.!? Every Hungarian citizen has the right to be active in public affairs and to bear 
public office in accordance with his talent, training and professional qualifications. 
Article 70/A. The Republic of Hungary guarantees for all persons in its territory 
human and civil rights without discrimination on account of race, color, sex, language, 
religion, political or other views, national or social origins, ownership of assets, birth or 
on any other grounds. Any discrimination falling within sentence I against persons is 
strictly punishable by law. The Republic of Hungary promotes the realization of equal- 
ity before the law with measures aiming to eliminate inequalities of opportunity. 
Article 70/B. In the Republic of Hungary everyone has the right to work, to the free 
choice of employment and occupation. Everyone without any discrimination has the 
right to equal pay for equal work. Everyone who works has the right to emolument that 
corresponds to the amount and quality of the work performed. Everyone has the right 
to rest and free time for recreation, and regular paid holidays. 


11 The preceding sentence of Article 68 was inserted by the following sentence of Law No. 
LXIII of 1990, which also changed the numbering from the original (4) to (5). 

12 Sentence I of Article 70 amended in accordance with Article 6 of Law No. LXIII of 1990. 

13 Sentence 3 of Article 70 amended in accordance with Article 6 of Law No. LXIII of 1990. 
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Article 70/C. Everyone has the right to form an organization for the protection of eco- 
nomic and social rights together with others, or to adhere to such an organization. The 
right to strike may be exercised within the framework of the law that regulates it. The 
votes of two-thirds of the MPs present are required to adopt the law on the right to 
strike. 

Article 70/D. People living within the territory of the Republic of Hungary have the 
right to the highest possible level of physical and mental health. The Republic of 
Hungary implements this right through arrangements for labor safety, with health 
institutions and medical care, through ensuring the possibility for regular physical 
training, and through the protection of the natural environment. 

Article 70/E. Citizens of the Republic of Hungary have the right to social security. In 
case of old age, illness, disability, being widowed or orphaned, and in case of unem- 
ployment for no fault of their own, they are entitled to the provisions necessary for 
subsistence. The Republic of Hungary upholds the right of people to being provided 
for through the social security system and its institutions. 

Article 70/F The Republic of Hungary ensures for its citizens the right to culture. The 
Republic of Hungary ensures this right through the expansion of culture and making 
arrangements for general access to it, through free and compulsory eight-grade educa- 
tion, through the general accessibility of secondary- and third-level instruction, as well 
as through financial assistance for those in school. 

Article 70/G. The Republic of Hungary respects and supports the freedom of science 
and art, the freedom of learning and of teaching. Only qualified scholars and scientists 
have the right to arrive at decisions in regard to what should be credited as a contribu- 
tion to science, a scientific result, and to assess the scientific value of research. 

Article 70/H. All citizens of the Republic of Hungary have the duty to defend the 
homeland. Subject to their general defense obligation, citizens are expected to undergo 
military service, armed or unarmed; or civil service on terms specified in the law. For 
the ratification of the law on military defense obligations, the votes of two-thirds of the 
MPs present are required. 

Article 70/I. Every citizen of the Republic of Hungary bears the obligation to contrib- 
ute to rates and taxes in accordance to income and wealth. 

Article 70/F. In the Republic of Hungary, parents and guardians have the obligation of 
seeing to the education of minor children. 

Article 70/K. Claims deriving from infringement of fundamental rights and objections 
to state (administrative) decisions in regard to compliance with duties may be brought 
to the Courts. 


Chapter XIII—Principles Governing the Elections 


Article 71.4 Members of Parliament, the members of the representative bodies of 
villages, townships and of the districts of the Capital, the legally defined number of the 
members of the representative body of the Capital City, moreover, the Mayor in cases 


14 Article 71 contains the wording formulated by’Article 7 of Law No. LXIII of 1990. 
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defined in the law, are elected by direct secret balloting on the basis of the universal and 
equal right to vote. The members of the representative bodies of counties are elected 
by secret ballot by the meeting of delegates chosen by the village and city representative 
bodies. Separate laws provide for the election of the Members of Parliament, the 
Mayor and the members of the local representative bodies. For the adoption of these 
laws the votes of two-thirds of the MPs present are necessary. 

Articles 72 and 7 3.'> 


Chapter XIV—The Capital City and Emblems of the Republic of Hungary 


Article 74. The Capital of the Republic of Hungary is Budapest. 

Article 75. The National Anthem of the Republic of Hungary is the poem by Ferenc 
Kolcsey entitled Hymn as set to music by Ferenc Erkel. 

Article 76. The National Flag of the Republic of Hungary is a tricolor of red, white and 
green stripes of equal width running horizontally. The Coat of Arms of the Republic of 
Hungary is a vertically impaled shield coming to a point in the middle of the rounded 
base. Four red and four silver horizontal stripes alternate on the dexter. A triple green 
crest rises from the sinister base, its middle mound bearing a gold coronet transfixed 
by a silver patriarchal cross against the red field. Atop the shield rests the Holy Crown 
of St. Stephen. For the adoption of laws on the Coat of Arms, the Flag of the Republic 
of Hungary and the usage of those the votes of two-thirds of MPs are necessary.'® 


Chapter XV—Final Provisions 


Article 77. The basic law of the Republic of Hungary is the Constitution. The Const- 
tution and the constitutional provisions are equally binding on all organizations of 
society, all state organs and on citizens.'” 

Article 78. The Constitution of the Republic of Hungary comes into force on the day 
of its proclamation. The Governmentis to see to its implementation. The Government 
bears the obligation of submitting to Parliament the Bills necessary for the enactment 
of the Constitution. 


AMENDMENTS TO THE CONSTITUTION OF 
THE REPUBLIC OF HUNGARY 


Ruling No. 48/1991 (September 26) AB of the Constitutional Court 
In the Name of the Republic of Hungary! 
The Constitutional Court has passed the following ruling on the basis of a proposal 


15 Articles 72—73 were repealed by para. (I), Article 38, of Law No. XXXI of 1990. 

16 Sentence 2 of Article 76 inserted by Article 1 of Law No. XLIV of 1990, which also 
changed the numbering of what was originally para. (2) to para. (3). 

17 Article 77 (3) was repealed by para. 1, Article 38, of Law No. XXXI of 1989. 
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submitted by the defense minister, the minister of justice, and the cultural, educa- 
tional, scientific, sports, television and press committee of Parliament on the subject of 
the interpretation of some provisions of the Constitution—with separate opinions held 
by constitutional judges Dr. Geza Kilenyi, Dr. Peter Schmidt and Dr. Imre Voros 
relating to point 2 of part (B) of the ruling, as well as the parallel opinions held by 
constitutional judges Dr. Antal Adam, Dr. Geza Hercezegh, Dr. Tamas Labady, Dr. 
Andras Szabo, Dr. Odon Tersztyanszky and Dr. Janos Zlinszky. 


(A) On the basis of the interpretation of (3) of Article 40/B of the Constitution—with 
regard to interpreting Article 19 (3), Article 29, Article 30/A and Article 35 (1)—the 
Constitutional Court establishes the following as regards the powers of Parliament, the 
President of the Republic, and the Government concerning the control of the armed 
forces. 

1. Each body listed in Article 40/B (3) of the Constitution shall take part in control- 
ling the armed forces, according to the spheres of competence defined in the Constitu- 
tion and without infringing them. No other body apart from the bodies defined in 
Article 40/B (3) has authority to control the armed forces. Executive powers indepen- 
dent of control cannot be established constitutionally. The commander of the Hun- 
garian Defense Forces may only exercise his executive competence in accordance 
with, and in the framework of, the executive acts of the controlling bodies. The Com- 
mander of the Hungarian Defense Forces, and the commander of the Border Guards 
may issue an order in accordance with the acts of control of Parliament, the President 
of the Republic and the Government. 

2. Parliament—with no amendments made in the Constitution—may only establish a 
new sphere of authority relating to the control of the armed forces and not contained in 
the Constitution for any of the controlling bodies, if such act does not reduce the 
sphere of authority under the Constitution of the other bodies vested with controlling 
powers under para. 40/B (3) of the Constitution. 

3a. Article 29 (2) of the Constitution, under which the commander-in-chief of the 
armed forces is the President of the Republic, does not involve a regulation of compe- 
tence. The Constitution does not provide for separate licenses and does not name 
licenses for fulfilling the function of the commander-in-chief within the sphere of 
authority relating to the control by the President of the Republic of the armed forces. 
From the point of view of constitutional law Article 29 (2) has significance in only as 
much as the President of the Republic must be invested at least with a traditional 
license of commander-in-chief. 

The function as commander-in-chief of the President of the Republic constitutes 
part of the President’s status in constitutional law, and does not involve a rank or an 
assignment in the Hungarian Defense Forces or the Border Guards. The commander- 
in-chief of the armed forces is outside the ranks of the armed forces; he controls them 
but is not their leader. In this way, the commander-in-chief is no service superior to 
any of the armed forces. The controlling powers of the commander-in-chief is ex- 
haustively determined by the Constitution and by the law passed on the basis, and in 
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the framework, of the powers given by the Constitution; no other rights arise directly 
from Article 29 (2) of the Constitution. 

3b. The powers of the President of the Republic relating to control of the armed 
forces do not differ under constitutional law from his other powers; here he may 
practice his licenses of appointment and approval under the same conditions as his 
other spheres of competence of appointment, approval and confirmation. 

4. It is the Government’s authority to control the operation of the armed forces. In 
Article 35 (1) (h) of the Constitution the phrase “control of operation” applies among 
the controlling powers to the executive power, and in line with the status under consti- 
tutional law of the Government exclusively invested with executive power it encom- 
passes all spheres of competence concerning control of the armed forces which under 
the law do not fall expressly within the competence of Parliament or the President of 
the Republic. The competences of these three organs must encompass the operation 
of the armed forces without leaving a legal loophole. Control of the operation of the 
armed forces cannot be detracted by law from the competence of the Government; at 
the same time, the separation of powers and the legal status of the President of the 
Republic makes possible, by leaving the competence of the Government untouched, to 
broaden in theory the powers of both Parliament and the President of the Republic. 


(B) According to the interpretation of Article 30/A (1) (h), (i) and (m) and Article 
30/A (2) of the Constitution, the Constitutional Court establishes the following in 
connection with the legal authority of the President of the Republic as regards appoint- 
ment and ministerial countersigning. 

1. With the exception of the right of appointment determined by Article 48 of the 
Constitution, a countersigning by the prime minister or the competent minister is 
necessary for all appointments, promotions, confirmation in, or relief of, posts (here- 
inafter referred to as appointments) referred to the authority of the President of the 
Republic under the Constitution or a separate law, furthermore for approval within the 
competence of the President of the Republic. No act of the President of the Republic is 
valid without such countersigning. By giving its countersignature, the Government 
assumes political responsibility for the act of the President of the Republic before 
Parliament. 

2. The President of the Republic must deny appointment or approval if he finds that 
the conditions specified in the relevant legal rules have not been fulfilled. Nevertheless, 
denial of an appointment or an approval will only be constitutional if the President of 
the Republic has well-founded grounds to infer that fulfillment of the proposal would 
seriously disrupt the democratic order of the state. From the latter aspect, the Presi- 
dent of the Republic may exclusively review the proposal made for a given person in 
the case of an appointment, and solely review the content of the proposal in the case of 
an approval. 

3. If the law stipulates that in the course of the process of appointment some organ— 
for example, a committee of Parliament—must hear the candidate or express its opin- 
ion in connection with the case, the hearing and taking a position are depositories of 
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the validity of the procedure and the President of the Republic must examine their 
materialization together with the legal preconditions of an appointment. The President 
of the Republic must consider the position taken by the organ participating in the 
procedure if it is expressly stpulated by law. Consideration in this case means the 
deliberation of that opinion before reaching a decision, but it will not set any conditions 
to the decision. 


(C) The Constitutional Court establishes the following according to the interpretation 
of Article 31/A (1) of the Constitution: 

1. The inviolability of the person of the President of the Republic is part of the legal 
status of the President of the Republic under constitutional law. By virtue of his 
inviolability, the President of the Republic assumes no political responsibility before 
Parliament, and his legal responsibility prevails exclusively under Article 31 (4), Arti- 
cle 31/A (2)—(6) and Article 32 of the Constitution. 

2. Provision must be made in law about the immunity under criminal law of the 
President of the Republic. The content of such legislation shall be determined by 
Parliament as it deems best. 

The Constitutional Court shall make this ruling public in the official Hungarian 
Gazette (Magyar Kozlony). 

Act LVIII of 1991 on the entry into force of Article 32/D of the Constitution of the 
Republic of Hungary. 

Para. 1. Article 32/D of the several times updated Act XX of 1949 on the Constitution 
of the Republic of Hungary, established by para. 26 of Act XL of 1990, enter into force 
as of the promulgation of this Act. 

Para. 2. This Act shall enter into force on December 1, 1991. Law XX of 1991 on the 
Tasks and Scope of Local Governments, Local Government Organs, Commissioners 
of the Republic, and Some Centrally Controlled Organizations.'® 

Para. 44.19 Para. 67, (1), (e) of Law III of 1952 on Civil Procedure (CP) will be 
replaced with the following provision: “(The following may proceed as attorneys in a 
court trial:) ‘(1) members of the body of representatives, the notary, the chief notary, 
the administrator of the office of the body of representatives, and the head and admin- 
istrator of the district office in cases involving the local government or its organs; the 
administrator of the office of the Commissioner of the Republic in cases involving the 
Commissioner of the Republic;’ (2) The term ‘local council’ in Para. 102, (1) and 
Para. 309, (3) of CP will be replaced with the following term: ‘the mayor’s office.’ ” 
Para. 45. Clause (4) in Para. 349 of CP will be replaced with the following provision; at 
the same time the original numbering of clause (4) will be changed to (5): 

“(4) In labor disputes at employers where no conciliation board can be formed, the 

obligee may turn directly to the Labor Court with a complaint.” 

Clause (1) of Para. 358 of CP will be supplemented with the following point (c): 


18 This Law was passed by Parliament on May 28, 1991. Entry into force: July 23, 1991. 
19 The other paragraphs of the Law do not contain provisions which affect Law III of 1952. 
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(No appeal lies in a labor dispute, unless the appeal) 
“(c) contains an objection against decisions referred to in clauses (3) and (4) of 
Para. 349.” Law XXIII of 1991 on Amending Law Decree No. 4/1983 on the Legal 
Profession.?° 
Para. 36.7! Point (c) in clause (1) of Para. 67 of the Code of Civil Procedure (CP) will 
be replaced with the following provision: 
(may act as legal attorneys in a case). 
“(c) a lawyer and a lawyers’ office” 
Clause (1) of Para. 87 of CP will be replaced with the following provision: 
“(1) Should the circumstances of the case so require, in the case of free legal 
assistance the court may, at the request of the party involved, appoint for the defen- 
dant a lawyer or a lawyer’s office active at the seat of the court.” 
Act XXVI of 1991 on extension of the judicial revision of administrative decisions.?2 
Until the general introduction of administrative jurisdiction, Parliament passes the 
following Act on the execution of Section (2) of Para. 50 of the Constitution.?3 
Para. 6. Point (h) of Section (1) of para. 23 of the Code of Civil Procedure (CP) shall 
be replaced by the following provision: 
(issues falling within the competence of the County Court are the following:) 
“(h) those administrative actions where the competence of the administrative organ 
of the first instance which has passed making the administrative decision to be 
revised by the court extends to the whole of Hungary.” 
Para. 7. Title of Chapter XX of CP shall be changed to “Legal actions concerning 
matters of state administration” and simultaneously Para. 324 of CP shall be sub- 
stituted by the following provision: “Para. 324 (1) Provisions given in Chapters I-XIV 
must be applied by taking into consideration the following amendments in legal actions 
aimed at revisions of administrative decisions. In this Chapter the term ‘administrative 
decision’ means: (a) decisions of administrative bodies or of other organs authorized 
to manage administrative affairs in public administrative proceedings (Para. 3 of Act 
IV/1957); (b) decisions, as determined by statute, the rules, and other decisions of 
local authorities; (c) decisions of other bodies revision of which is ordered to be made 
by applying this Chapter by a separate Act. In the application of this Chapter the body 
defined in (a)—(c) points of section (2) (hereinafter: administrative body) and its 
decisions are called administrative proceedings.” 
Para. 8. Point (c) of Section (1) of para. 325 of CP shall be replaced by the following 
provision: (The following persons are excluded from settlement of the legal action— 
with the exception of cases set out in Paras. 13-15 and 21—and must not take part in 
these actions as judges:) 


20 This Law was passed by Parliament on June 18, 1991. Entry into force: July 18, 1991. 

21 The other paragraphs of the Law do not contain provisions which affect Act III of 1952 on 
Civil Procedure. 

22 This act was adopted by the National Assembly at its session on June 26, 1991. 

23 Paragraphs not mentioned here amend provisions different from the aforementioned ones. 
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“(c) former employees of the administrative body which made the decision, for two 
years from termination of their employment.” 
Para. 9. Para. 326 of CP shall be replaced by the following provision: “Para. 326: 
Competence of the Court is determined by the center of the authority of the first 
instance making the administrative decision. Exclusively the local courts operating at 
the center of the county courts—in Budapest the Central District Court—are autho- 
rized to manage legal actions falling within the competence of the local courts.” 
Para. 10. Section (2) of para. 328 of CP shall be replaced by the following provision: 
“(2) If it cannot be established which administrative body is to be sued, the party 
may—before starting the action—make a request for establishing this at any court 
(Para. 94.). The complaint must be attached to this request. If the request was not 
submitted to the competent court, this court is obliged to transfer it to the competent 
court together with the complaint.” 
Para. 11. Section (1) of para. 330 of CP shall be replaced by the following provision: 
“(1) The complaint must be submitted to the administrative body passing the decision 
of the first instance or to the competent court within thirty days from making known the 
decision. The administrative body is obliged to forward the complaint—and with the 
documents connected with the case—to the court within eight days from its receipt.” 
(2) Para. 330 of CP shall be supplemented with the following section (3) and at the 
same time the actual numbering of section (3) shall be changed to (4): 
“(3) If the party asks for the suspension of the execution of the decision in the 
complaint, the court decides on this question within eight days from receipt of the 
complaint.” 
Para. 12. Sections (1) and (2) of para. 339 of CP shall be replaced by the following 
provision: “(1) Unless the Act provides otherwise the Court invalidates the unlawful 
decision and obliges the body having made the administrative decision to conduct new 
proceedings if it is necessary. 
The court may change administrative decisions concerning the following: 
(a) permitting or refusing adoption and declaring a juvenile adoptable 
(b) ordering the boarding out of a juvenile and refusing a request aimed at termination of 
nurturing a juvenile in a boarding school 
(c) decisions connected with parental custody rights, appointing or exempting guardians, 
or ordering their removal 
(d) orders containing decisions relating to refusing registration into the birth/marriage 
register or giving personal data for the purpose of registration in the State Population 
Register, canceling, correction, modification and supplementing of such personal data, 
and refusing information about these data and refusal to put them in an official document 
(e) refusing acceptance of a contract relating to support for life 
(f) decisions relating to registration or refusing registration of rights and facts concerning 
a real estate, made by the Land Registration Office, 
(g) decisions regarding determination tax and duty liabilities or any other liabilities to be 
considered as tax or duty according to a separate provision of law, and other payments 
(h) decisions ordering placement of archival in a general archive, or protected museum 
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pieces in a public collection, or decisions forbidding transportation of protected museum 
pieces or cultural values abroad and decisions relating to carrying out an excavation at a 
real estate (site) 

(i) decisions made in connection with matters of expropriation 

(j) decisions connected with recognition of person as refugee 

(k) refusing a request for unemployment benefit or ordering termination of the payment 
of this benefit 

(1) decisions concerning requests for doing military service without weapons and for 
enrollment in civil service 

(m) decisions containing orders connected with testimonials of time spent in interment, 
in deportation, in detention for reasons of public security and in the Soviet Union con- 
fined, and testimonials of restriction of the personal freedom of individuals listed in 
section (1) of Para. 1 of Government Decree No. 74/1991 (VI. 10) 

(n) decisions concerning family allowance and social insurance decisions 

(0) decisions concerning the delivery of property made by the Property Delivery Com- 
mittee 

(p) decisions made during juridical revision of decisions ordering occupation of a resi- 
dence or a part of a residence 

(q) in any cases permitted by law.” 

Para. 13. Section (1) of para. 340 of CP shall be replaced by the following provision: 
“(1) Appeal given against a decision can be judged out of session by the court of 
second instance if neither of the parties ask for holding a session. The parties should 
be informed about this right of them.” 

Para. 14. Para. 341 of CP shall be replaced by the following provision: 

“Para. 341 For actions aimed at revision of social insurance decisions the provisions 
contained in this Chapter should be applied with the following differences: 

(a) the action against the decision should be commenced before the deadline determined 
in the social insurance provisions 

(b) The action should be commenced against the social insurance organ of the first 
instance, even if the decision to be revised was made by the body of the second instance. 

Para. 15. This decree shall come into force on the 15th day from its promulgation. Its 

provisions should also be applied to cases in progress. Point (h) of section (2) of Para. 

11 of CP and in chapter XX of the CP, the expression “state administrative decision” 

shall be replaced by the expression “public administrative decision,” the expression 

“action aimed at judicial revision of state administrative decision” shall be replaced by 

the expression “public administrative action.” In Chapter XX of CP the expressions 

“state management body,” “state management proceedings” and “state management 

document” shall be replaced by the expressions “public administrative body,” “public 

administrative proceedings” and “public administrative document,” respectively. 

Act XLI of 1991 On Public Notaries.2*—Repealed Provisions 


24 The act was passed by Parliament on September 10, 1991. Entry into force: January 1, 
1992. 
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Article 184. Simultaneously with the coming into effect of this Act, the following 
provisions shall be repealed: 
(a) the last sentence of Article 201, paragraph (1) of the Code of Civil Procedure, and 
from the first and third sentences of Article 209, paragraph (1) the phrase “or the public 
notary,” and paragraphs (3) and (4) of Article 210, 
Amended Provisions 
Article 185. The following provision takes the place of Article 208, paragraph (1) of 
the Code of Civil Procedure: 
“(1) Preliminary evidence must be requested from the court where the legal proceedings 
are taking place. If the hearing of the case has not yet begun, preliminary evidence may be 
requested from the local court competent according to the place of residence of the 
petitioner, or from the local court on whose territory the evidence can be taken the most 
expediently.” 
The following provision takes the place of Article 209, paragraph (2) of the Code of 
Civil Procedure: 
“(2) Concerning the ordering of preliminary evidence, it is possible to appeal only against 
a negative judgment by the court.” 
The following provision takes the place of Article 211, paragraph (3) of the Code of 
Civil Procedure: 
“(3) As to the costs of preliminary evidence, the general rules relating to law costs must be 
taken as standard procedure.” 


THE CONSTITUTION OF 


THE REPUBLIC OF KAZAKHSTAN 
(Adopted January 28, 1993.) 


We, the people of Kazakhstan, being an inalienable part of the world community, 
proceeding from the stability of Kazakh statehood, acknowledging the priority of 
rights and freedoms of man, determined to create a democratic society and a law- 
abiding state, desiring to ensure civil peace and international harmony and a proper 
life for ourselves and our descendants, adopt the present Constitution and proclaim 
the following 

Bases of the Constitutional System 
First. The Republic of Kazakhstan is a democratic, secular, unitary state. The Re- 
public of Kazakhstan as the form of statehood of the self-determined Kazakh nation 
shall provide equal rights for all its citizens. 
Second. The territory of the Republic of Kazakhstan shall be integral, indivisible, and 
inviolable. 
Third. The Republic of Kazakhstan shall acknowledge a man’s life, freedom, and 
inalienable rights as the highest value, and it should exercise its authority in the inter- 
ests of citizen and society. 
Fourth. The people of Kazakhstan are the sole source of the Republic’s state authority. 
The people shall exercise state authority personally or through their representatives. 
No groups among the people, no organization or individual, can arrogate the right to 
exercise state authority. The right to speak on behalf of the people of Kazakhstan shall 
belong only to the Supreme Soviet and to the President of the Republic, within the 
limits of their constitutional powers. 
Fifth. The Republic of Kazakhstan shall guarantee equal legal opportunities to public 
associations which act within the frameworks of the constitution and laws of the Re- 
public. The ideology of public associations cannot be established as official ideology. 
Sixth. State authority in the Republic of Kazakhstan shall be based on the principle of 
its division into legislative, executive, and judicial powers. In accordance with that 
principle, state bodies shall act independently within their powers, cooperating with 
each other, using the system of restraints and counterbalances. Legislation shall pro- 
ceed from the stability of the bases of the constitutional system. State authority shall be 
exercised on the basis of the Constitution and laws of the Republic. 
Seventh. The Constitution shall possess supreme legal force, and its norms shall be 
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directly applied. Laws and other acts which contradict the provisions of the Constitu- 
tion shall have no legal force. 

Eighth. In the Republic of Kazakhstan the state language shall be the Kazakh lan- 
guage. The Pussian language shall be the language of international intercourse. The 
state shall guarantee preservation of the sphere of the use of the language of interna- 
tional intercourse and of other languages and shall take care of their free development. 
It shall be prohibited to limit rights and freedoms of citizens on account of their not 
having command of the state language or the language of international intercourse. 
Ninth. The Republic of Kazakhstan shall possess the state’s symbols—the Coat of 
Arms, the Flag, and the Anthem. The capital of the Republic of Kazakhstan is the city 
of Almaty. 


Section I. Citizen, His Rights, Freedoms and Duties 


Chapter 1. General Provisions 


Article 1. The citizens of the Republic of Kazakhstan shall be guaranteed equality of 
rights and freedoms irrespective of their race, nationality, sex, language, social stand- 
ing, property and official position, social origin, place of residence, attitude toward 
religion, creed, membership in a public association, or previously incurred criminal 
punishment. Any forms of discrimination against citizens shall be prohibited. 

Article 2. Limitations in the implementation or rights and freedoms shall be permitted 
by the Constitution and laws of the Republic of Kazakhstan only for the purposes of 
ensuring rights and freedoms of other persons, public security, and defense of the 
constitutional system. At such times, the essence of constitutional rights and freedoms 
shall not be affected. 

Article 3. International legal acts recognized by the Republic of Kazakhstan on rights 
and freedoms of a man and a citizen shall have priority before its laws in the territory of 
the Republic. 


Chapter 2. Citizenship 


Article 4. Every person in the Republic of Kazakhstan shall have the right of citizen- 
ship and of changing it. Grounds and procedures of acquisition, preservation, and loss 
of citizenship of the Republic shall be established by constitutional law. Deprivation of 
citizenship of the Republic of Kazakhstan or of the right to change citizenship as well 
as the expulsion of citizens from the Republic shall not be allowed. A person who is a 
citizen of the Republic of Kazakhstan shall not be recognized as being a citizen of 
another state except in cases stipulated by the present Constitution and interstate 
agreements of the Republic. All citizens, having been forced to leave the territory of the 
Republic, and also all Kazakhs residing in other states, shall be acknowledged to have 
the right to hold citizenship in the Republic of Kazakhstan along with the citizenship in 
other states, if that citizenship does not contradict laws of the states wherein those 
persons are naturalized. 

Article 5. The Republic of Kazakhstan shall assist its citizens who reside outside the 
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borders of its territory and protect their rights and freedoms. A citizen of the Republic 
of Kazakhstan cannot be handed over to a foreign state unless the case is specially 
stipulated by international legal acts, which are recognized by the Republic and by its 
interstate agreements. 

Article 6. Persons who reside in the territory of the Republic of Kazakhstan but who 
are not its citizens shall enjoy all rights and freedoms, and also bear responsibilities, 
established by the Constitution, laws, and interstate agreements of the Republic, bar- 
ring exceptions stipulated by the Republic’s laws and interstate agreements. 

Article 7. The Republic of Kazakhstan shall have the right to provide asylum to foreign 
citizens and persons without citizenship who become victims of violations of human 


rights. 


Chapter 3. Civil Rights and Freedoms 


Article 8. The right to live is a natural and an inalienable right of every person. No one 
can be deprived of life arbitrarily. Capital punishment may be imposed only in excep- 
tional cases by a court sentence. Each person sentenced to capital punishment shall 
have the right to appeal for pardon. 

Article 9. The honor and dignity of a man and a citizen shall be inviolable. 

Article ro. A citizen of the Republic shall have the right to freedom of speech, creed, 
and their free expression. Nobody can be forced to express his views or be persecuted 
for having convictions. 

Article rr. A citizen of the Republic shall have the right to receive and disseminate any 
information through any legitimate means of his choice. 

Article 12. A citizen of the Republic shall be guaranteed freedom of conscience—the 
right to independently determine his attitude toward religion, to profess any religion or 
to profess none, to disseminate views connected with his attitude toward religion, and 
to act in accordance with those views. 

Article 13. A citizen of the Republic shall have the right to freely move and choose his 
place of residence, as well as the right to freely leave the territory of the Republic and to 
return. 


Chapter 4. Political Rights and Freedoms 
Article 14. Citizens of the Republic shall have the right, both directly and through their 
representatives, to participate in the management of state affairs and in the discussion 
and adoption of laws and decisions of state and local significance. 
Article 15. Citizens of the Republic shall be guaranteed freedom of peaceful gather- 
ings, meetings, processions, pickets, and demonstrations. 
Article 16. Citizens of the Republic shall have the right to form public associations on 
the rights of free expression and community of interests for implementing their rights 
and freedoms. 
Article 17. Citizens of the Republic shall have the equal right to practice public ser- 
vices. Requirements applied to a candidate in a position of public servant shall depend 
only on the nature of his professional duties. 
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Chapter 5. Economic and Social Rights 


Article 18. A citizen of the Republic shall have the right to be a proprietor. An owner at 
his disposition shall possess, use, and manage the property belonging to him. The use 
of property should not damage the environmental sphere or violate rights protected by 
the legal interests of citizens, legal entities, and the state. 

Article 19. A citizen of the Republic shall have the right to work, which includes the 
right of everybody to receive an opportunity to freely work as an independent pro- 
ducer or under labor agreement in accordance with his wishes, capabilities, and pro- 
fessional training. The freedom to enter into a labor agreement shall be guaranteed. A 
citizen of the Republic shall have the right to working conditions meeting security and 
sanitary requirements, and also to social protection from unemployment. A reward for 
labor should not be less than the minimal wages set by law. Forced labor shall be 
prohibited, except in carrying out a court-imposed sentence, or the functioning of the 
law on the state of emergency. 

Article 20. Citizens of the Republic shall have the right to go on strike. 

Article 21. A citizen of the Republic shall have the right to rest. The state shall deter- 
mine the duration of the maximum working day, minimal weekly rest, and annual paid 
vacation, as well as other main terms of the implementation of the right to rest. 

Article 22. A citizen of the Republic shall have the right to housing. The state shall 
promote implementation of the right to housing by encouraging house-building, 
granting houses for use, and by the sale of dwellings from the state housing fund. 
Article 23. A citizen of the Republic shall have the right to health protection. This right 
shall be ensured by free-of-charge medical service, provided in state institutions of 
health care. To render paid medical service shall be allowed on the basis and under 
procedures stipulated by law. The Republic of Kazakhstan shall assist in the develop- 
ment of the system of private medical services, shall encourage activity, and shall 
promote the strengthening of health and the development of physical culture and 
sports. 

Article 24. A citizen of the Republic shall have the right to education. This right is 
ensured by free-of-charge secondary, special, and higher education in state educa- 
tional institutions. Paid education of citizens shall be allowed on the basis and under 
procedures stipulated by law. The Republic of Kazakhstan shall promote the develop- 
ment of a private system of education. Organizations and individuals, encouraging the 
development of education, science, and culture, shall enjoy state support. The state 
shall provide the prior development of education, science, and culture. 

Article 25. A citizen of the Republic shall have the right to social support in his old age, 
in case of disease, loss of working capability, as breadwinner of the family and in other 
cases stipulated by law. 

Article 26. A citizen of the Republic shall have the right to an environment favorable 
for life and health. 

Article 27. Citizens of the Republic shall be guaranteed the freedom of creative, scien- 
ufic, and technical work. 
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Chapter 6. The Main Duties [of Citizens] 


Article 28. Implementation of the rights and freedoms of a citizen of the Republic of 
Kazakhstan shall be inseparable from his duties, the performance of which is neces- 
sary for ensuring personal, public, and state interest. 

Article 29. A citizen of the Republic of Kazakhstan must observe the Constitution and 
laws of the Republic and respect the rights, freedoms, honor, and dignity of other 
citizens. A citizen of the Republic must respect the state symbols—the Coat of Arms, 
the Flag, the Anthem. 

Article 30. Citizens of the Republic of Kazakhstan must pay legally established taxes 
and dues. 

Article 31. The defense of the Republic of Kazakhstan shall be a sacred duty of every 
citizen of the Republic. Citizens of the Republic shall perform military service in the 
order and forms established by law. 


Chapter 7. Guarantees of Rights and Freedoms 


Article 32. No one can deprive a citizen of any rights and freedoms or limit them, 
otherwise than in accordance with the present Constitution. Laws and other normative 
acts not published in the established way shall not be applied, and infringement upon a 
citizen’s honor and dignity shall be prohibited. Collection, use, and dissemination of 
information of a personal character without consent of a citizen shall be allowed only in 
cases and according to procedures directly established by law. State bodies, public 
associations, and authorized officials must provide access for every citizen to docu- 
ments, decisions, and other materials affecting his rights and interests. Detention, 
examination, or search, as well as any other limitation of a personal freedom, shall not 
be admitted except in cases and orders stipulated by law. No person can be subjected 
to torture, cruel punishment, or humiliating treatment. 

Article 34. A citizen’s dwelling shall be inviolable. Deprivation of a dwelling, intrusion 
into it, carrying out of a search shall not be admitted except in cases and with the 
observance of guarantees established by law. 

Article 35. A citizen of the Republic of Kazakhstan shall have the right to necessary 
defense. 

Article 36. The Republic of Kazakhstan shall guarantee judicial protection of all rights 
and freedoms fixed in the Constitution and laws. No one can be deprived of the right to 
consideration of his case with the observance of all requirements of law and justice by a 
competent, independent, and impartial court. 

Article 37. Everybody shall be equal before the law and the court. 

Article 38. No one except for the court shall find a person guilty of the commission of a 
crime and impose punishment on him. A person shall be presumed innocent until his 
guilt is ruled on by the verdict of the court coming into force. The accused does not 
have to prove his innocence. Any doubts about the guilt of an accused shall be inter- 
preted to his favor. 

Article 39. A law which establishes or increases legal responsibility shall not have 
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retractable force. If after the commission of an offense, the responsibility for it is 
repealed or alleviated, a new law shall be applied. Application of the criminal law by 
analogy shall not be admitted. No one shall be tried more than once for the same 
offense. 

Article 4o. Any decision and actions of state bodies, public associations, government 
officials, and other people which abridge or limit a citizen’s rights can be appealed 
against in court. To use a complaint against the person who brought the complaint or 
in whose interests it was brought shall not be allowed. 

Article 41. Evidence which has been obtained illegally shall not have legal force. 
Article 42. No person shall be obliged to testify against himself, his (or her) spouse, or 
close relatives. Clerical officials shall not be obliged to testify against fellows in faith 
who trust them. 

Article 43. A citizen shall have the right to qualified legal assistance and defense, 
carried out in accordance with law and guaranteed by the state. The activity of persons 
with the aim of defending other citizens and rendering them legal assistance shall be 
independent and self-sufficient. Interference with such activity shall not be admitted 
and shall entail responsibility according to law. A defense counsel shali not have the 
right to divulge information which became known to him in connection with legal 
assistance without consent of his client. 

Article 44. Temporary limitations of rights and freedoms may be established in a 
period of state emergency according to law and should not be directly emphasized in 
the law on introducing a state of emergency. During a period of emergency, changes in 
the Constitution of the Republic of Kazakhstan, laws on elections and on court pro- 
ceedings, procedures for referendums and elections to limit the powers and activities 
of the Supreme Soviet and courts, and of rights and freedoms stipulated by Articles 8, 
9, 12, 22, 33; 35, 36, 39, shall not be allowed. 


Section II. Society: Bases of Its System 


Chapter 8. Property and Entrepreneurship 


Article 45. The economy of the Republic of Kazakhstan shall be based on various 
forms of property. The state shall ensure all subjects the equality of property before the 
law. Objects and subjects of property, their main types and forms, the limits of exercis- 
ing rights by the owners, and guarantees of their protection shall be determined by law. 
Article 46. Land, its extractive minerals, rivers and lakes, flora and fauna, and other 
natural resources shall be the exclusive property of the state. Limits and subjects of 
implementation on behalf of the state or of an owner’s powers on the stated objects 
shall be determined by law. 

Article 47. Private property shall be inviolable. No one can have his property confis- 
cated except by a court’s decision. Requisition can be applied only in exclusive cases, 
directly stipulated by law. The Republic of Kazakhstan shall protect the proprietary 
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rights of its citizens and legal entities or their property situated within the territory of 
other states. 

Article 48. The state shall guarantee the freedom of entrepreneurial activity and ensure 
its defense and support. Monopolistic or any other activity which is aimed at limiting 
or eliminating lawful competition, obtaining groundless advantages, and abridging 
rights and legal interests of consumers shall not be allowed. 

Article 49. Entrepreneurial activity of foreign citizens and legal entities and of persons 
not admitted to citizenship shall come under the protection of the Republic of Ka- 
zakhstan and shall be exercised on its territory according to terms established for 
citizens of the Republic, barring exceptions stipulated by laws and interstate agree- 
ments of the Republic. 


Chapter 9. Family 
Article 50. Aman anda woman who reach the age defined by law shall have the right to 
marry and set up a family. Marriage shall be based on a free consent and equality of 
both parties. 
Article 51. The duties of parents and persons performing their functions shall be to 
support, bring up, and educate children. Character and forms of upbringing and 
educating should not abridge the interests of a child. Able-bodied children must take 
care of their parents and render assistance to them. 
Article 52. Family, motherhood, fatherhood, and childhood shall be under the protec- 
tion of society and the state. The state shall provide support, upbringing, and educa- 
tion of orphans and children deprived of parental guardianship and promote charita- 
ble activities regarding children. 


Chapter 10. Public Associations 


Article 53. Public associations in the Republic of Kazakhstan shall be acknowledged as 
being political parties, mass movements, professional, creative unions, religious, and 
other associations of citizens. The state shall observe and protect the rights and legal 
interests of public associations. 

Article 54. The interference of state bodies and officials with the activities of public 
associations as well as the interference of public associations with the activities of state 
bodies and officials shall not be permitted. It is prohibited to impose the functions of 
state bodies on public associations. The activities of public associations pursuing 
political purposes shall not be permitted in the bodies of state power, the public 
prosecutor’s department, the courts, the armed forces, or state enterprises, establish- 
ments, and organizations. 

Article 55. The establishment and activities of public associations proclaiming or real- 
izing in practice racial, national, social, or religious animosity, class exclusiveness 
calling for the violent overthrow of the constitutional order, and encroachment upon 
the territorial integrity of the Republic shall be prohibited. In the territory of the 
Republic of Kazakhstan it is prohibited to create armed troops, secret societies, and 
secret associations not stipulated by legislation or the Republic. 
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Article 56. Parties shall promote the formation and expression of citizens’ political will. 
The formation, cessation, and functions of political parties shall be regulated by law. In 
the territory of the Republic of Kazakhstan the activities of political parties of other 
states shall not be permitted. 

Article 57. Trade unions shall be formed for the protection of labor, for social- 
economic rights, for interests of their members, and for the defense and improvement 
of working conditions. 

Article 58. Religious associations shall be separate from the state. The state should not 
favor any religion or atheism. Creation of political parties with a clerical foundation 
shall not be allowed. Religious associations should not pursue political aims and tasks. 


Section III. The State, Its Bodies and Institutions 


Chapter 11. General Provisions 


Article 59. The state shall be an official representative of people and shall express and 
carry out its will through its bodies and institutions. 

Article 60. State service in the Republic of Kazakhstan shall be based on the respon- 
sibility of state officials before the people of the Republic and before every citizen on 
equal rights upon entering the state civil service and exercising its duties. State officials 
are obliged to observe the rights and freedoms of citizens and to support the authority 
of the state and its bodies. 


Chapter 12. The Supreme Soviet 


Article 62. The Supreme Soviet shall be the only legislative and the highest representa- 
tive body of the Republic of Kazakhstan. The functioning of the Supreme Soviet shall 
be determined by the constitutional law. 
Article 63. The Supreme Soviet of the Republic of Kazakhstan shall: 
(1) adopt the Constitution of the Republic and introduces changes and amendments into 
it; 
(2) adopt laws and other decisions and exercise control over their implementation; 
(3) provide the official interpretation of the laws of the Republic; 
(4) adopt resolutions on changing the borders of the Republic of Kazakhstan; establish 
procedures for the solution of questions of the administrative-territorial arrangement of 
the Republic; 
(5) approve and exercise control over the execution of the republican budget, introduce 
changes into the budgets and establish taxes and dues; 
(6) determine the monetary system of the Republic of Kazakhstan; 
(7) decide to hold public referenda; 
(8) solve the questions of state loans and rendering economic and other means of assis- 
tance by the Republic; 
(9) elect coordinating, operating, supervising, and other state bodies; 
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(10) give its consent to the appointment of the Prime Minister, Deputy Prime Minister, 

Ministers of Foreign Affairs, Defense, Finance, Internal Affairs, Chairman of the Com- 

mittee of National Security, and Heads of diplomatic representation of the Republic of 

Kazakhstan by the President of the Republic; 

(11) elect the Constitutional Court of the Republic of Kazakhstan; 

(12) elect the Supreme Court and High Court of Arbitration of the Republic of Ka- 

zakhstan and determine the procedure for establishing lower-ranking courts; 

(13) appoint the Prosecutor-General of the Republic of Kazakhstan; 

(14) appoint the Chairman of the National Bank of the Republic of Kazakhstan; 

(15) according to the procedure stipulated by the Constitution and the law of the Re- 

public, relieve from office the chairman and the judges of the Constitutional Court, the 

Supreme Court, the High Court of Arbitration, the Prosecutor-General, and the Chair- 

man of the National Bank of the Republic of Kazakhstan; 

(16) institute state awards, establish honorary and special titles, and dispense the highest 

diplomatic ranks and military ttles of the Republic of Kazakhstan; 

(17) promulgate amnesty acts; 

(18) ratify and denounce international treaties of the Republic of Kazakhstan; 

(19) confirm decrees on the introduction of state emergencies issued by the President of 

the Republic; 

(20) decide questions of war and peace; 

(21) exercise other powers entrusted by the Constitution of the Republic. 
Article 65. The Chairman of the Supreme Soviet of the Republic of Kazakhstan shall 
be elected by secret ballot, with a majority of votes out of the total number of deputies, 
at the first session of the Supreme Soviet from those deputies who have command of 
the state language. The Chairman of the Supreme Soviet shall: 

(1) convene the sessions of the Supreme Soviet; 

(2) lead the preparation of questions to be considered by the Supreme Soviet; 

(3) preside at sessions of the Supreme Soviet; 

(4) recommend to the Supreme Soviet candidates for the positions of deputy and Chair- 

man of the Supreme Soviet; 

(5) on behalf of the Supreme Soviet sign interparliamentary agreements; 

(6) carry out other authorized acts on questions of Supreme Soviet activities entrusted to 

him by the Constitution and the laws of the Republic of Kazakhstan. 
Article 66. Deputy Chairmen of the Supreme Soviet of the Republic of Kazakhstan 
shall carry out the Chairman’s empowerment some of his functions empowered to the 
Chairman and substitute for him in case of his absence or unavailability to execute his 
duties. 
Article 67. A deputy of the Supreme Soviet of the Republic of Kazakhstan shall be a 
representative of the people of the Republic. A deputy of the Supreme Soviet of the 
Republic of Kazakhstan shall have the right to express his opinion and vote according 
to his convictions. At sessions of the Supreme Soviet and its bodies a deputy must 
personally exercise his right to vote. 
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Article 68. A deputy of the Supreme Soviet of the Republic of Kazakhstan cannot 
occupy any other paid position outside the Supreme Soviet, not be a deputy of any 
oath body represented by it or conduct entrepreneurial activity. 

Article 69. A deputy of the Supreme Soviet of the Republic of Kazakhstan shall be 
inviolable: he cannot be arrested, taken into custody by force, subjected to court- 
imposed administrative removal or limitation, or be called to criminal responsibility 
without the consent of the Supreme Soviet. He cannot be detained, with the exception 
of being arrested at the scene of a crime. The legal status of a deputy of the Supreme 
Soviet of the Republic of Kazakhstan shall be determined by the appropriate constitu- 
tional law. 

Article 70. The session of the Supreme Soviet of the Republic of Kazakhstan shall be 
opened and closed at its plenary meeting. Sessions of the Supreme Soviet shall be 
open. At the proposal of one-fifth of the deputies or of the Chairman of the Supreme 
Soviet, and by a majority of votes of the total number of deputies, a session of the 
Supreme Soviet may be closed. 

Article 71. The deputies of the Supreme Soviet of the Republic of Kazakhstan, the 
President, the Cabinet of Ministers, the Supreme Court, and the High Arbitration 
Court of the Republic of Kazakhstan shall enjoy the right of legislative initiative. 
Article 72. The laws and other resolutions of the Supreme Soviet of the Republic of 
Kazakhstan shall be adopted by a majority of the total number of its deputies. The 
Constitution of the Republic of Kazakhstan shall be adopted by a majority of not less 
than two-thirds of the total number of deputies of the Supreme Soviet. 

Article 73. Draft laws and other important issues of state life which are under the 
competence of the Supreme Soviet of the Republic may be submitted for nationwide 
discussion. 

Article 74. A referendum shall be conducted for the adoption of laws and resolutions 
on the most important issues of state life by the citizens of the Republic of Kazakhstan. 
The organization and conduct of the referendum shall be established by constitutional 
law of the Republic of Kazakhstan. 


Chapter 13. The President 


Article 75. The President shall be the head of the Republic of Kazakhstan and shall 
lead the united system of the Republic. The President shall be the guarantor of cit- 
izens’ rights and liberties and constitutional and other laws. 

Article 76. The President of the Republic of Kazakhstan shall be elected for a term of 
five years. The President shall assume the responsibilities of his office on taking an oath 
at the Supreme Soviet meeting on the third Wednesday of January: “I do solemnly 
swear to serve faithfully the people of Kazakhstan, to strictly follow the Constitution 
and the laws of the Republic, to guarantee citizens’ rights and liberties and to conscien- 
tiously execute the high duties of the President of the Republic of Kazakhstan I have 
been entrusted with.” The outgoing President’s authority will cease when the newly 
elected President takes office. The same person shall serve as President for no more 
than two consecutive terms. 
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Article 77. The President cannot be a deputy in a representative body of the Republic, 
hold office in other state bodies and public associations, or be involved in entrepre- 
neurial activity. 
Article 78. The President of the Republic of Kazakhstan shall: 
(1) take necessary measures to protect the constitutional system and sovereignty of the 
Republic, its security and territorial integrity, and the rights and freedoms of citizens; 
(2) sign laws of the Republic of Kazakhstan, be entitled to return a law with his objections 
to the Supreme Soviet for further discussion and a vote not later than two weeks after the 
presentation of the law for signing. If the Supreme Soviet approves the previously taken 
decision with the consent of two-thirds out of the total number of its deputies, the 
President shall sign the law. A law which is not returned within the specified period shall 
be considered signed; 
(3) appoint with the consent of the Supreme Soviet the Prime Minister, Deputy Prime 
Ministers, Ministers of Foreign Affairs, Defense, Finance, Internal Affairs, the Chairman 
of the National Security committee, and chief diplomatic representatives of the Republic 
of Kazakhstan; exercise guidance over the activities of the Cabinet of Ministers; based on 
the recommendations of the Prime Minister, determine the members of the Cabinet of 
Ministers; form and abolish ministries, state committees, and departments; either cancel 
or wholly or partly suspend the realizing of acts of the Cabinet of Ministers, ministries, 
state committees, and departments; 
(4) form the Security Council and other consultative bodies; 
(5) establish state programs; 
(6) determine the terms and provisions of the national currency; 
(7) after consulting with the Supreme Soviet, decide on holding a referendum; 
(8) represent the Republic of Kazakhstan in international affairs; conduct negotiations, 
and the signing of treaties on behalf of the Republic; ensure the observance of treaties and 
commitments undertaken by it; 
(9) receive the credentials and letters of recall of diplomatic and other representatives of 
foreign states accredited to him; 
(10) appeal to the people of the Republic of Kazakhstan and its Supreme Soviet, submit 
annual messages to the Supreme Soviet on the situation in the Republic, and periodically 
inform it about the Republic’s most important domestic and foreign issues; 
(11) introduce to the Supreme Soviet of the Republic of Kazakhstan candidates for the 
Chairman and judges of the Constitutional Court, the Supreme Court, High Arbitration 
Court, the Prosecutor-General, the Chairman and judges of the Constitutional Court, 
the Supreme Court, High Arbitration Court, the Prosecutor-General, the Chairman of 
the National Bank of the Republic of Kazakhstan, and submit to the Supreme Soviet 
proposals on the dismissal of these officials; 
(12) adopt measures on strengthening the defense potential of the state and perform 
functions of the Commander-in-Chief of the Armed Forces of the Republic of Ka- 
zakhstan; 
(13) confer state awards of the Republic of Kazakhstan and the highest diplomatic and 
military ranks and honorary and special titles of the Republic of Kazakhstan; 
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(14) in accordance with the law, solve issues of citizenship of the Republic of Kazakhstan, 
and the granting of asylum; 
(15) issue acts of pardon; 
(16) in conformity with the law, introduce states of emergency as provisional measures 
exclusively for ensuring security of citizens and protection of the constitutional system; 
(17) perform other authorized acts in accordance with the Constitution and the laws of 
the Republic of Kazakhstan. 
The President shall not be entitled to delegate his authorities as head of state to any 
governmental bodies or officials. 
Article 79. The President of the Republic shall issue decrees, resolutions, and in- 
structions which will be compulsory on the whole territory of the Republic on the ba- 
sis of and for the functioning of the Constitution and the laws of the Republic of 
Kazakhstan. 
Article 80. The President of the Republic of Kazakhstan shall be inviolable. 
Article 81. The Vice President of the Republic of Kazakhstan shall be elected together 
with the President of the Republic, and he shall perform some of the functions of the 
President by his empowerment and substitute for him in case of his absence or the 
impossibility of his carrying out his duties. The Vice President shall not be entitled 
to be a deputy of a representative body of the Republic, hold other offices in state 
bodies of the Republic, or exercise entrepreneurial activity. The Vice President shall be 
inviolable. 
Article 82. The President and the Vice President of the Republic of Kazakhstan shall 
have the right to resign in case of their inability, in their opinion, to perform their 
authorized duties. Resignation of the President shall be considered accepted if it is 
voted on by not less than two thirds out of the total number of deputies of the Supreme 
Soviet. 
Article 83. In case of the President’s resignation or death, his powers shall devolve to 
the Vice President. If the Vice President is unable to assume the President’s duties, 
they shall be transferred to the Chairman of the Supreme Soviet. In such cases, presi- 
dential elections should be held within two months. In case of the Vice President’s 
resignation or death, the President by agreement with the Supreme Soviet shall ap- 
point a new Vice President. 


Chapter 14. The Cabinet of Ministers 


Article 84. The Cabinet of Ministers shall be the government of the Republic of Ka- 
zakhstan and shall be authorized to solve questions of state management. The legal 
status and powers of the Cabinet of Ministers shall be determined by constitutional 
law. Members of the Cabinet of Ministers cannot be deputies of a representative body, 
occupy other paid positions in state bodies and public associations, or carry out entre- 
preneurial activities. 

Article 85. The Cabinet of Ministers shall be accountable to the President of the 
Republic of Kazakhstan. The Cabinet of Ministers shall resign when the newly elected 
President assumes office. The Cabinet of Ministers shall have the right to resign to 
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the President of the Republic when it considers itself unable to perform its func- 
tions. Every member of the Cabinet of Ministers shall have the right to apply for 
retirement. 

Article 86. The Cabinet of Ministers shall issue acts compulsory on the entire territory 
of the Republic on the basis of, and at the execution of, the Constitution, the laws of the 
Republic, and decrees of the President of the Republic of Kazakhstan. 

Article 87. The Prime Minister shall directly manage the activities of the Cabinet of 
Ministers, sign resolutions of the Cabinet of Ministers, issue orders, and perform other 
functions entrusted to him. 

Article 88. Members of the Cabinet of Ministers shall be accountable to the Supreme 
Soviet on questions of administering the laws of the Republic of Kazakhstan. The 
Supreme Soviet of the Republic shall have the right to hear a report of any member of 
the Cabinet of Ministers on questions of performing those laws. In cases when the laws 
of the Constitution are violated by a member of the Cabinet of Ministers, the Supreme 
Soviet shall have the right to appeal to the President on his early dismissal from his 
position. 


Chapter 15. Territorial Organization of State and Local Management 


Article 89. For the purposes of realizing state management, the territory of the Re- 
public of Kazakhstan shall be divided into administrative-territorial units established 
by law. 

Article 90. Such administrative-territorial units shall be independent in administering 
local affairs within the limitations established by laws of the Republic. The solution of 
questions of local importance shall be executed by local representative and executive 
bodies. They shall ensure realization of the Constitution, laws, and decrees of the 
President and Cabinet of Ministers of the Republic of Kazakhstan. 

Article 91. Representative bodies of the population of the appropriate administrative- 
territorial units shall be elected for terms of five years. The competence of local repre- 
sentative bodies, their formation and activities, the number of deputies and their legal 
status shall be established by law. 

Article 92. ‘The Head of the local executive body shall directly represent the President 
of the Republic in the corresponding administrative-territorial unit and exercise in his 
territory the functions of state management. The Head of the local executive body 
shall be appointed to that position and relieved of it by the President, as established by 
law. The competence of the local executive body, its formation, and activity shall be 
established by law. 

Article 93. Local representative and executive bodies shall decide within their compe- 
tence those acts that are compulsory within the corresponding territory. Decisions of 
local representative bodies not consistent with the Constitution and laws of the Re- 
public of Kazakhstan, may be overturned in the courts or by orders established by 
law. Decisions of local executive may be overturned by the higher-ranking executive 
bodies, by the President of the Republic, or by the courts. 

Article 94. Authorities of the local representative bodies may be removed from office 
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before the completion of their terms by the Supreme Soviet of the Republic of Ka- 
zakhstan, as established by law. 


Chapter 16. The Courts 


Article 95. Judicial power in the Republic of Kazakhstan shall be vested in the Consti- 
tutional Court, the Supreme Court, the High Arbitration Court and lower-ranking 
courts established by law. No other governing body, official or person shall have the 
right to perform the functions of the judiciary. The Constitutional Court shall be the 
highest judicial power to defend the Constitution of the Republic of Kazakhstan. The 
Supreme Court and the High Arbitration Court shall be the highest judicial bodies on 
questions of their competence and shall supervise lower-ranking courts. The status of 
courts and judges of the Republic of Kazakhstan shall be determined by constitutional 
laws. The structure and procedures of the courts shall be determined by law. Setting 
up and establishing extraordinary, special courts and judgeships shall not be allowed. 
Article 96. Judicial power shall be carried out on behalf of the Republic of Kazakhstan 
and shall be aimed at protecting the rights, freedoms, and final authority on questions 
of legitimacy and justice of the Constitution of the Republic of Kazakhstan. 

Article 97. Judicial power shall cover all matters and disputes arising on the basis of this 
Constitution, laws, and other acts, international contracts, and other commitments of 
the Republic of Kazakhstan. 

Article 98. The courts shall consider legal issues on the basis of principles of legitimacy 
and directness, with the observance of proper language of legal proceedings, under 
conditions of publicity, competition, and equality of rights of both parties, indepen- 
dence of judges, and open evaluation of evidence by them when pronouncing their 
judgments. Consideration of cases at closed court sessions shall be allowed when 
public hearings may lead to divulgence of state or commercial secrets or when it is 
necessary to protect the personal or family life of citizens from publicity. Persons 
participating in cases who have no command of the language of legal proceedings shall 
be provided with translations and shall be given the right to speak their mother tongue 
in the court. Matters in the courts shall be considered collectively. In cases directly 
indicated by law, consideration of the matter by an individual judge shall be permitted. 
The order of legal proceedings shall be determined by law. The creation of special 
forms of legal proceedings shall not be allowed. 

Article 99. Resolutions and requirements of courts shall be compulsory for the func- 
tioning of all bodies, enterprises, establishments, organizations, public associations, 
officials, and citizens to whom they appeal. The failure to adhere to such resolutions 
and requirements shall entail responsibility before the law. 

Article 100. The plenipotentiary term of judges in the Republic of Kazakhstan shall be 
ten years. Judges may be relieved of their duties ahead of schedule only on account of 
physical inability which prevents them from participating in court proceedings and by 
reason of their own legal violations. Judges may be deprived of their powers ahead of 
schedule as established by law. 

Article 101. Judges shall be independent and subordinate only to the Constitution and 
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laws of the Republic of Kazakhstan. Courts shall have no right to implement the law in 
ways that contradict the Constitution of the Republic of Kazakhstan. If a court con- 
siders that the law or any other normative act which is to be applied to it contradicts the 
Constitution of the Republic of Kazakhstan, it shall suspend legal proceedings in the 
case and appeal to the Constitutional Court of the Republic of Kazakhstan with a 
recommendation to declare this law or act unconstitutional. Any interference in the 
court’s executive of justice shall not be permitted and shall entail responsibility before 
the law. In specific cases, judges shall not be held accountable for questions of pro- 
cedure in the execution of justice. 

Article 102. A judge’s position shall be incompatible with the mandate of a deputy or 
the holding of posts in other state bodies, membership in a public association, pursuit 
of political objectives, or entrepreneurial activities. 

Article 103. Judges shall be inviolable: a judge shall not be arrested, subjected to cus- 
tody, to measures of administrative punishment imposed by a court, or called to 
criminal responsibility without the consent of the body which elected him. He should 
not be detained except in cases of being caught at the scene of a crime. 

Article 104. The state shall guarantee the inviolability of judges and provide appropri- 
ate social, material, and other guarantees of their independence and status. 

Article 105. The right to qualified legal assistance and protection shall be acknowl- 
edged at any stage of legal proceedings. 


Chapter 17. The Public Prosecutor’s Department 


Article 106. ‘The Public Prosecutor’s department within its competence shall supervise 
the precise and uniform performance of laws in the territory of the Republic of Ka- 
zakhstan. As stipulated by law, the agencies of the Public Prosecutor’s Department 
shall execute criminal prosecution and take part in legal proceedings. 

Article 107. The agencies of the Public Prosecutor’s department shall exercise their 
powers independently of other state bodies and officials, and shall solely obey the law. 
The position of a prosecutor shall be incompatible with the mandate of a deputy, the 
holding of posts in other state bodies, membership in a public association, the pursuit 
of political aims, or entrepreneurial activities. 

Article 108. The sole and centralized system of agencies of the Public Prosecu- 
tor’s department shall be headed by the Public Prosecutor-General of the Republic 
of Kazakhstan, who is appointed by the Supreme Soviet for a term of five years. 
Lower-ranking public prosecutors shall be appointed and removed from office by the 
Prosecutor-General. The competence, structure, and activities of agencies of the Pub- 
lic Prosecutor’s department and the legal status of public prosecutors shall be deter- 
mined by law. 


Chapter 18. Elections 
Article 109. Election of deputies of the Supreme Soviet, of the President and of local 
representative bodies shall be held on the basis of the universal, equal, and direct right 
to vote by secret ballot. 
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Article 110. Elections shall be universal: all citizens of the Republic of Kazakhstan who 
have reached the age of 18 shall have the right to vote. Citizens ruled incapable by the 
court and persons kept in places of imprisonment shall not participate in elections. 
Article 111. Elections shall be equal: each citizen shall have one vote, and candidates 
shall participate in elections on an equal footing. 

Article 112. Elections shall be direct: the deputies of the Supreme Soviet, the Presi- 
dent, the deputies of local representative bodies shall be elected by citizens by direct 
vote. 

Article 113. Voting at elections shall be secret; control over voters’ exercise of the 
franchise shall not be allowed. 

Article 114. A citizen of the Republic of Kazakhstan, not younger than thirty-five years 
of age and not older than sixty-five years of age, who has been permanently residing 
within the territory of the Republic not fewer than ten years, and who has a perfect 
command of the state language may be elected President. A citizen of the Republic of 
Kazakhstan who has been permanently residing within the territory of the Republic of 
Kazakhstan not fewer than ten years and who speaks the state language may be elected 
Vice President. The Vice President of the Republic shall be elected together with the 
President of the Republic of Kazakhstan. 

Article 115. A citizen of the Republic who has reached the age of 25 may be elected as a 
deputy to the Supreme Soviet of the Republic of Kazakhstan, a citizen of the Republic 
who has reached the age of 20—as a deputy of a local representative body. A citizen of 
the Republic of Kazakhstan may be a deputy to only one representative body of the 
Republic of Kazakhstan. 

Article 116. Elections for President of the Republic of Kazakhstan shall be on the first 
Sunday in December and should be held concurrently with the election of the Su- 
preme Soviet of the Republic of Kazakhstan. 

Article 117. Preparation for elections shall be conducted openly and with publicity. 
Citizens and political parties and other public associations registered in the manner 
established by law shall be guaranteed the opportunity to freely nominate their candi- 
dates after thorough discussion and campaigns for or against their election. 

Article 118. Arranging and holding elections of deputies to the Supreme Soviet, of the 
President, of deputies of local representative bodies, and the powers of electoral com- 
missions shall be determined by constitutional laws. 


Chapter 19. Finances 


Article 119. The financial system of the Republic of Kazakhstan shall consist of the 
budget and financial resources of state enterprises, establishments, and organizations. 
The Supreme Soviet of the Republic may establish goal-oriented financial funds and 
determine sources of their formation. 

Article 120. The budgetary system of the Republic of Kazakhstan shall consist of the 
republican and local budgets. In the territory of the Republic of Kazakhstan a unified 
budgetary-financial, tax, monetary credit, and currency and price policy shall be 
pursued; a unified tax service shall function. 
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Article 121. The banking system in the Republic of Kazakhstan shall form the Na- 
tional Bank of the Republic of Kazakhstan, accountable to the Supreme Soviet and to 
the President of the Republic and to state and private banks. 

Article 122. The state shall create special monetary funds designed for economic, 
social, pension, medical, and other kinds of state support. 

Article 123. The state shall render assistance to the development of nonstate forms of 
insurance and banking. 


Chapter 20. Defense and Security 


Article 124. Defense of the sovereignty and territorial integrity of the Republic of 
Kazakhstan shall be carried out by its Armed Forces. The structure and duties of 
military service and the status of servicemen of the Republic shall be determined by 
law. 

Article 125. Protection of state and public security and the legal order shall be en- 
trusted to governing bodies of internal affairs, national security, and the republican 
Guard. Their status and activities shall be determined by law. 

Article 126. The use of the Armed Forces, the republican Guard, or organs of internal 
affairs and security to impede or illegally limit the activities of bodies of state authority, 
the rights and freedoms of citizens, or other unconstitutional purposes shall be consid- 
ered a grave crime. 


Section IV. Guarantees of Observance of the Constitution 


Chapter 21. Promotion of the Stability of the Constitution 
and Protection of Its Provisions 


Article 127. Execution of the principles and provisions of the Constitution of the 
Republic of Kazakhstan shall be ensured by the democratic organization of the society 
and state, by the highest legal power of the Constitution, and by the superior authority 
of law. 

Article 128. The stability of the Constitution shall be ensured by specific legal provi- 
sions as well as by constitutional laws. 

Article 129. The Constitution may be changed and amended by not less than a two- 
thirds vote out of the total number of the deputies of the Supreme Soviet. Amend- 
ments concerning the bases of the constitutional system shall be approved by not less 
than a three-fourths vote of the total number of deputies of the Supreme Soviet. Laws 
stated in the Constitution of the Republic of Kazakhstan as constitutional shall be 
adopted by a two-thirds vote of the total number of deputies of the Supreme Soviet. 
Article 130. Court protection of the Constitution and insurance of its superior author- 
ity shall be entrusted to the Constitutional Court of the Republic of Kazakhstan, which 
shall consider claims on constitutional conformity of laws and other acts, interstate 
contracts, and other commitments of the Republic of Kazakhstan. 

Article 131. Determination by the Constitutional Court of the unconstitutionality of 
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the laws or other acts shall overturn their functioning in the territory of the Republic of 
Kazakhstan, and the Constitutional Court also shall overturn normative and other 
acts, based on the law, which are found to be unconstitutional. Determination of the 
unconstitutionality of international, contractual, and other commitments of the Re- 
public of Kazakhstan by the Constitutional Court shall signify their invalidity before 
they come into force. Decisions of the Constitutional Court shall have legal force from 
the moment of their enactment, unless the President or the Chairman of the Supreme 
Soviet of the Republic of Kazakhstan should submit an objection to the Constitutional 
Court within ten days from the moment of enactment. When the President or the 
Chairman of the Supreme Soviet shall submit an objection to a resolution of the 
Constitutional Court, the execution of that resolution will be suspended. If the Consti- 
tutional Court by a majority of not less than a two-thirds vote out of the total number 
of judges confirms the previously passed resolution, it shall go into force from the 
moment of its enactment. Resolutions of the Constitutional Court shall be final and 
carry no right of appeal. 


Section VY. Transitional Provisions 


Chapter 1. General Provisions 


Article 1. Present transitional provisions shall be a constituent part of the Constitution 
of the Republic of Kazakhstan and shall be aimed at the proper implementation of its 
regulations. 

Article 2. The functioning of the Constitution (the Main Law) of the Kazakh SSR of 
1978 with its subsequent changes and additions, except for articles 98, 100, 104, 105, 
II0, 113 of the Constitution of the Kazakh SSR, which shall be valid till the term of 
authorities of the Supreme Soviet of the Republic of Kazakhstan of the twelfth con- 
vocation expires, shall cease on the day when the Constitution of the Republic of 
Kazakhstan is enacted. 

Article 3. Some provisions of the Constitution of the Republic of Kazakhstan shall 
come into force in the sequence and within the period established in the present 
transitional provisions. 


Chapter II. On Legislation 
Article 4. Training in the state language during the transitional period, shall be free and 
without charge; during this period, office work procedures shall be carried on in both 
the Kazakh and Russian languages. 
Article 5. Laws, stated in the Constitution of the Republic of Kazakhstan as constitu- 
tional, should be adopted within a year from the Constitution’s enactment, except: 


Constitutional laws on the Supreme Soviet of the Republic of Kazakhstan, on the status of a 
deputy of the Supreme Soviet of the Republic of Kazakhstan and on elections to the 
Supreme Soviet and to local representative bodies of the Republic of Kazakhstan, which 
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should be adopted not later than July 1, 1994. If the laws, stated in the Constitution of the 
Republic of Kazakhstan as constitutional have been adopted to the moment of enactment of 
the Constitution of the Republic of Kazakhstan, then they shall be changed in conformity 
with it and be with it and be considered constitutional. 


Other laws, stated in the Constitution of the Republic of Kazakhstan, should be 
adopted in the order and time determined by the Supreme Soviet, but not later than 
two years after the Constitution’s enactment. If such laws have been functioning up to 
the moment of the present Constitution’s enactment, they shall be brought into line 
with its provisions. 

Article 6. Laws and other normative acts, and acts of local representative bodies of the 
Republic, should be changed to confirm with the Constitution of the Republic of 
Kazakhstan within two years from its enactment. Up to this time, such laws and 
regulations shall function insofar as they do not contradict the present Constitution 
and laws of the Republic of Kazakhstan. 

Article 7. Laws and other normative acts of the USSR shall be applied in the territory 
of the Republic of Kazakhstan tll the adoption of the appropriate laws and other 
normative acts of the Republic and only to the extent that they do not contradict the 
present Constitution and laws of the Republic of Kazakhstan. International agree- 
ments of the USSR shall be applied in the territory of the Republic of Kazakhstan 
insofar as they do not contradict the Constitution, laws, and interstate agreements of 
the Republic of Kazakhstan. The functioning of the contradictory provisions of the 
mentioned agreements shall be stopped according to the procedure established by 
legislation of the Republic of Kazakhstan. 


Chapter III. On the State, Its Bodies and Institutions 


Article 8. Provisions of article 68 of the Constitution of the Republic of Kazakhstan 
shall come into force from the opening of the first session of the Supreme Soviet of the 
new convocation. Part two of article 115 of the present Constitution shall come into 
force from the opening of the first sessions of local representative bodies of the new 
convocation. 

Article 9. The Supreme Soviet of the Republic of Kazakhstan, elected in accordance 
with legislation, valid at the enactment of the Constitution of the Republic of Ka- 
zakhstan, shall perform its powers till the expiration of the term for which it was 
elected. 

Article 10. The President and Vice President, elected in accordance with legislation of 
the Kazakh SSR valid at the enactment of the present Constitution, shall preserve their 
powers till the next presidential elections. Meanwhile, the provision of the Constitution 
of the Republic of Kazakhstan, stating that a person cannot hold the office of the 
President for more than two consecutive terms shall cover the President of the Re- 
public of Kazakhstan. 

Article 11. With the enactment of the present Constitution, the Cabinet of Ministers 
shall preserve its powers till a new Cabinet of Ministers is formed. 
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Article 12. The laws regulating the composition and activity of courts, the public 
prosecutor’s department, and law-enforcing bodies, valid at the enactment of the 
Constitution of the Republic of Kazakhstan, shall be applied insofar as they do not 
contradict its provisions. 

Article 13. The present Constitution shall come into force from the moment of its 
being signed. 


Passed on January 28, 1993, at the ninth session of the Supreme Soviet of the Republic 
of Kazakhstan of the twelfth convocation. 

President of the Republic of Kazakhstan 

N. NAZARBAEY 

Alma-Ata, January 28, 1993 

No. 1932-XI 


Note: The original translation of the text was corrected by the editor. Articles 33, 61, 64 were 
missing from the original translation. After the production work on this book was completed, 
Kazakhstan adopted a new constitution of August 30, 1995. The English translation of the new 
constitution was published in 1996 in Constitutions of the Countries of the World, ed. Gilbert H. 
Flanz, trans. Milan Fryscak, by Oceana Publications. 


CONSTITUTION OF THE KYRGHYZ 


REPUBLIC 


(Adopted on May 5, 1993, at the Session of Supreme Soviet of the Kyrghyz Republic 
of the 12th Convocation.) 


We, People of the Kyrghyz Republic, 

in order to secure national revival of the Kyrghyz, the defense and development of 
interests of representatives of all nationalities who form together with the Kyrghyz the 
People of Kyrghyzstan, guided by the ancestors’ precepts to live in unity, peace and 
concord; 

to confirm our adherence to human rights and freedoms and the idea of national 
statehood; 

full of determination to develop the economy, political and legal institutions, culture 
in order to ensure worthy standards of living for everybody; 

announcing our adherence to universal human principles, and moral values of na- 
tional traditions; 

full of desire to establish ourselves among the peoples of the world as a free and 
democratic civil society; 

in our role as authorized representatives do enact the present Constitution. 


Chapter 1: The Kyrghyz Republic 


Section 1. General Principles 


Article 1. The Kyrghyz Republic (Kyrghyzstan) shall be a sovereign unitary demo- 
cratic republic created on the basis of a legal secular state. Sovereignty of the Kyrghyz 
Republic shall not be limited and shall extend throughout its territory. People of the 
Kyrghyz Republic shall bear sovereignty and shall be the only source of the State 
Power in the Kyrghyz Republic. People of the Kyrghyz Republic shall exercise their 
power directly and through the system of state bodies on the basis of this Constitution 
and laws of the Kyrghyz Republic. Only the Jogorku Kenesh [parliament] and the 
President of the Kyrghyz Republic elected by the people of Kyrghyzstan shall have the 
right to act on behalf of the People of Kyrghyzstan. Laws and other issues of State life, 
in order to reveal the will of the People, may be put to a referendum. The basis and 
procedure of holding a referendum shall be established by the Constitutional Act. 
Citizens of the Kyrghyz Republic shall elect the President, Deputies of the Jogorku 
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Kenesh and their representatives to bodies of local self-government. Elections shall be 
free and shall be held on the basis of universal equal and direct suffrage by secret ballot. 
To participate in the election a citizen must have attained the age of 18. 

Article 2. The State and its bodies shall serve the whole society, and not one or another 
particular group. No group of people, no organization, nor any person shall have the 
right to assume Power in the State. The usurpation of State Power shall be a felony. 
Article 3. The territory of the Kyrghyz Republic within its present boundaries shall be 
inviolable and indivisible. The territory of the Kyrghyz Republic consists of admin- 
istrative territorial units established by law for purposes of the organization of state 
government. 

Article 4. In the Kyrghyz Republic there may be state and private property. The 
Kyrghyz Republic shall guarantee the diversity of property types and their equal 
protection by law. In the Kyrghyz Republic the land, its subsoil, water, air space, fauna 
and flora—all natural resources shall be the property of the State. Plots of land in the 
procedure and size provided by law of the Kyrghyz Republic may be given to citizens 
and their associations for private possession. The purchase and sale of land shall not be 
allowed. The Kyrghyz Republic shall defend the right of its citizens and legal entities to 
own property, and shall defend citizens’ and governmental property located on the 
territories of other states. 

Article 5. The official language of the Kyrghyz Republic shall be the Kyrghyz lan- 
guage. The Kyrghyz Republic shall guarantee preservation, equal and free develop- 
ment and functioning of the Russian language and all other languages which are used 
by the population of the republic. Infringement of the citizens’ rights on the ground of 
absence of knowledge and command of the official language shall not be allowed. 
Article 6. The state symbols of the Kyrghyz Republic are the State Flag, Emblem and 
Anthem. The capital of the Kyrghyz Republic is the city of Bishkek. 


Section 2. The Structure and Activity of the State 


Article 7. State Power in the Kyrghyz Republic shall be based on the following princi- 
ples: 

—the division of Power into legislative, executive and judicial branches; 

—nationwide election of the head of the State—President of the Kyrghyz Republic, who 

shall be the guarantor of the stability of the Constitution and unity of the State; 

—the division between national power and local self-government. 

State power in the Kyrghyz Republic shall be vested in and exercised by: 

—The Legislative Power—by the Jogorku Kenesh; 

—The Executive Power—by the Government and local state administration; 

—The Judicial Power—by the Constitutional Court, the Supreme Court, the Supreme 

Economic Court, Courts and judges of the system of justice. 

Bodies of Legislative, Executive and Judicial Power shall function independently 
and in cooperation with each other. They shall have no right to exceed their powers 
established by the Constitution of the Kyrghyz Republic. 

Article 8. Political parties, trade unions and other public associations may be organized 
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in the Kyrghyz Republic on the basis of free will and unity of interests. The State shall 
guarantee the rights and lawful interests of public associations. Political parties may 
participate in state affairs only in the following forms: 

—to nominate their candidates for the election to the Jogorku Kenesh, state posts and to 

bodies of local self-government; 

—to form factions in representative bodies. 
All religious sects shall be separated from the State. 
The following shall not be allowed in the Kyrghyz Republic: 

—the amalgamation of State and Party institutions, as well as subordination of State 

activity to party programs and decisions; 

—the formation of activity of party organizations in state institutions and establishments. 

Officials shall have the right to carry out their party activities outside their working hours; 

—membership and activity in support of any political party by military men, officials in 

the organs of internal affairs, national security, justice procuracy and courts; 

—organization of political parties on religious grounds. Religious organizations shall not 

pursue political aims and tasks; 

—interference by members of religious organizations and sects with the activity of state 

bodies; 

—the activity of political parties of foreign countries. 
Article 9. The Kyrghyz Republic shall not pursue the policy of expansion, aggression 
and territorial claim to the extent performed by means of military force. It shall reject 
any kind of militarization of national life, subordination of the government or its 
activity for the purposes of war. Military forces of Kyrghyzstan shall be organized in 
accordance with the principles of self-defense and defensive sufficiency. The right to 
go to war shall not be acknowledged except in cases of aggression against Kyrghyzstan 
or other countries coming under the obligations to collective defense. The permission 
in each case when a military unit crosses over the borders of Kyrghyzstan must be 
received in the form of a decision of the Jogorku Kenesh approved by not less than two- 
thirds of the total number of Deputies. The use of military force for the solution of 
internal political issues shall be prohibited. Military personnel may be called upon in 
case of natural disasters and in other similar cases prescribed directly by law. The 
Kyrghyz Republic shall seek universal and just peace, mutual cooperation, solution of 
global and regional problems by peaceful measures, and shall observe universally 
recognized principles of International Law. Actions aimed at disturbing the peaceful 
communal life of the people, propaganda and encouragement of ethnic clashes shall be 
unconstitutional. 
Article ro. A state of emergency of Kyrghyzstan may be imposed only in case of 
natural disaster, direct threat to the Constitutional structure, breach of public order 
accompanied by violence and menace to human life, as well as under the circum- 
stances and for limited periods, as provided for in the Constitutional Law. A state of 
emergency throughout the territory of the Kyrghyz Republic may be imposed only by 
the Jogorku Kenesh. A state of emergency may be imposed by the President in limited 
locations under circumstances requiring immediate action; the President shall inform 
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the Jogorku Kenesh the same day. The Jogorku Kenesh shall confirm the act of the 
President within not more than three days. If such a confirmation has not been made 
within the indicated time, the state of emergency shall be annulled. Martial law in the 
Kyrghyz Republic may be introduced by the Jogorku Kenesh only in case of aggres- 
sion against the Kyrghyz Republic. Recess of a session of the Jogorku Kenesh shall not 
be allowed during a state of emergency and martial law. In those cases when the 
Jogorku Kenesh is not in session and a state of emergency has been imposed by the 
President, the Jogorku Kenesh shall call a special session not later than the day follow- 
ing the introduction of the state of emergency. Referenda, elections to state bodies as 
well as any changes in the structure, functions and power of the state bodies estab- 
lished by the Constitution shall not be allowed during a state of emergency and martial 
law. 

Article 11. The state budget of the Kyrghyz Republic shall consist of the republican 
budget and local budgets, comprising all expenditures and revenues of the state. The 
republican budget shall be approved by the Jogorku Kenesh upon presentation by the 
Government. Revenue in the republican budget shall be derived from taxes estab- 
lished by law, other liabilities, income from state property and other incomes. A single 
system of taxation shall function in the territory of the Kyrghyz Republic. The right 
to impose taxes shall belong to the Jogorku Kenesh of the Kyrghyz Republic. The 
Jogorku Kenesh shall have the right to establish extra-budgetary dedicated financial 
funds. The sources of income for these extra-budgetary funds may be attracted assets. 
The report on the execution of the republican budget and extra-budgetary funds shall 
be approved by the Jogorku Kenesh. 

Article 12. The Constitution shall have supreme legal force and direct effect in the 
Kyrghyz Republic. Laws and other normative acts shall be adopted on the basis of the 
Constitution. International treaties and other norms of international law which have 
been ratified by the Kyrghyz Republic shall be a component and directly applicable 
part of legislation of the Kyrghyz Republic. 


Chapter 2: Citizens 


Section 1. Citizenship 


Article 13. The belonging of a citizen to the Kyrghyz Republic and his status shall be 
determined by citizenship. A citizen of the Kyrghyz Republic shall observe the Consti- 
tution and laws of the republic, and shall respect the rights, freedoms, honor and 
dignity of other people. Citizenship of other countries shall not be recognized for 
citizens of the Kyrghyz Republic. No citizen of the Kyrghyz Republic shall be deprived 
of his citizenship or the right to change his citizenship. The Kyrghyz Republic shall 
guarantee defense and protection of its citizens when outside its territory. 

Article 14. Every citizen of the Kyrghyz Republic by virtue of his citizenship shall 
enjoy the rights and perform obligations. Foreign citizens and stateless persons when 


Constitution of the Kyrghyz Republic 467 


in Kyrghyzstan shall enjoy the rights and freedoms of citizens and perform duties on 
the bases, under the terms and in the procedure prescribed by law, international 
treaties and agreements. 


Section 2. The Rights and Freedoms of the Individual 


Article 15. Dignity of an individual in the Kyrghyz Republic shall be absolute and 
inviolable. The basic human rights and freedoms shall belong to every person from 
birth. They shall be recognized as absolute, inalienable and protected by law and the 
courts from infringement by any other person. All persons in the Kyrghyz Republic 
are equal before law and the court. No person shall be subject to any kind of discrimi- 
nation, violation of his rights and freedoms on the ground of ethnic origin, sex, race, 
nationality, language, religion, political and religious convictions, as well as under 
other conditions and circumstances of private or social nature. Human rights and 
freedoms are valid in the Kyrghyz Republic. Such rights shall determine the meaning, 
content and application of the laws; shall be respected by the legislative and executive 
branches and local self-government, and shall be guaranteed by the judicial system. In 
the Kyrghyz Republic, the State shall encourage folk customs and traditions which do 
not contravene the Constitution and human rights and freedoms. 
Article 16. In the Kyrghyz Republic the basic human rights and freedoms shall be 
recognized and guaranteed in accordance with universally accepted norms and princi- 
ples of international law, international treaties and agreements on the issues of human 
rights which have been ratified by the Kyrghyz Republic. Every person in the Kyrghyz 
Republic shall enjoy the right: 

—to life, physical and moral immunity; 

—to personal freedom and security; 

—to freedom of personal development; 

—to freedom of conscience, spirit and worship; 

—to free expression and dissemination of one’s thoughts, ideas, opinions, and freedom of 

literary, artistic, scientific and technical creative work, freedom of the press, and trans- 

mission and dissemination of information; 

—to freedom of movement and freedom to choose one’s place of residence throughout 

the territory of Kyrghyzstan, and the right to travel abroad and return home; 

—to freedom of assembly; 

—to associate peacefully without weapons, to hold meetings and demonstrations; 

—to the inviolability of the home; 

—to freedom and privacy of correspondence; 

—to dignity, freedom of private life, personal and family secrecy; 

—to secrecy of post, telephone and telegraphic communications; 

—to have property, to possess, use and administer it on one’s own account; 

—to economic freedom, free use of ones abilities and property for any type of economic 

activity; 

—to freedom of labor, and free choice of one’s type of activity and occupation. 
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The enumeration of rights and freedoms in the Constitution shall not be inter- 
preted as negating or infringing upon other universally recognized human rights and 
freedoms. 

Article 17. In the Kyrghyz Republic no laws shall be enacted which abolish or infringe 
on human rights and freedoms. Restrictions on the exercise of rights and freedoms 
shall be allowed by the Constitution and laws of the Kyrghyz Republic only for the 
purposes of guaranteeing rights and freedoms of other persons, providing public 
safety and constitutional order. In such cases, the essence of the constitutional rights 
and freedoms shall not be effected. 

Article 18. Limitations of physical and moral inviolability shall be allowed only on the 
basis of law by the decision of a court as punishment for a crime committed. No one 
may be tortured, subjected to ill-treatment or inhuman degrading punishment. Medi- 
cal, biological, and physiological experiments on people shall be prohibited without a 
voluntary agreement properly expressed and confirmed by the person participating in 
the experiment. No one may be subjected to arrest or detention except on the basis of 
law. Any actions aimed at imposing responsibility for a crime on a person before the 
sentence has been passed by the court shall not be allowed, and shall be grounds for 
material and moral compensation to the victim by the court. Capital punishment may 
be imposed only in exceptional cases under the sentence of a court. Any person 
sentenced to capital punishment shall have the right to appeal for pardon. 

Article 19. Private property in the Kyrghyz Republic shall be recognized and guaran- 
teed as an inalienable human right, as a natural source of one’s welfare, business and 
creative activity, and as a guarantor of one’s economic and personal independence. 
Property shall be inviolable. No person can be deprived of his property, and its de- 
privation against the will of its owner shall be allowed only by the decision of a court. In 
the Kyrghyz Republic the right of inheritance shall be guaranteed and protected by 
law. 

Article 20. The Kyrghyz Republic may grant political asylum to foreign citizens and 
stateless persons in response to human rights violations. 


Section 3. The Rights and Duties of a Citizen 


Article 21. Citizens of the Kyrghyz Republic, and their organizations, shall be allowed 
to engage in any action or activity, except those prohibited or restricted by the present 
Constitution and laws of the Kyrghyz Republic. The enjoyment of the rights and 
freedoms by a citizen of the Kyrghyz Republic shall be inseparable from his duties as 
are necessary for the security of private and national interest. 

Article 22. Laws of the Kyrghyz Republic concerning the rights and freedoms of 
citizens shall be equally applied to all citizens and shall not bestow on anyone privileges 
and preferences, except those provided by the Constitution and laws for the social 
protection of citizens. 

Article 23. Citizens of the Kyrghyz Republic shall participate in governing both di- 
rectly and through their representatives, in the discussion and adoption of laws, deci- 
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sions of republican and local significance, and they shall have equal access to govern- 
mental services. 

Article 24. Citizens of the Kyrghyz Republic shall have the right and duty to defend the 
Motherland. Citizens shall perform military service within the limits and in the forms 
established by law. 

Article 25. Citizens of the Kyrghyz Republic are obliged to pay taxes and fees in 
accordance with legislation. 

Article 26. The Family shall be the fundamental unit of society; family, fatherhood, 
maternity and childhood shall be the subject of concern for the whole society and 
subject to preferable protection by law; child care and upbringing shall be the natural 
right and civic duty of the parents. Children are obliged to render help to their parents. 
The government shall provide material assistance, upbringing and education for or- 
phans and children deprived of parental support. Respect for old people and support 
for relatives shall be a sacred tradition of the People of Kyrghyzstan. 

Article 27. In the Kyrghyz Republic social maintenance at the expense of the govern- 
ment shall be guaranteed in old age, in sickness and in the event of complete or partial 
disability or loss of the breadwinner. Pensions and social maintenance in accordance 
with economic resources of the society shall provide a standard of living not below the 
minimum wage established by law. Voluntary social insurance and the establishment of 
additional forms of security and charity shall be encouraged. 

Article 28. Citizens of the Kyrghyz Republic shall have the right to protection of labor 
in all its forms and ways, including the right to working conditions which comply with 
norms of security and hygiene, as well as the right to social protection against unem- 
ployment. The government shall provide for professional training and improvement of 
professional skills of citizens, and shall encourage and promote international agree- 
ments and international organizations which have the aim of consolidating and secur- 
ing the right to work. The forced labor of citizens shall be prohibited, except in cases of 
war, natural disaster, epidemic, or in other extraordinary circumstances, as well as in 
the execution of punishment upon sentence of the court. 

Article 29. Citizens of the Kyrghyz Republic working under labor agreement (con- 
tract) shall have the right to fair remuneration not below the minimum wage estab- 
lished by the government. 

Article 30. Citizens of the Kyrghyz Republic have the right to strike. The procedure 
and conditions for holding strikes shall be prescribed by law. 

Article 31. Citizens of the Kyrghyz Republic shall have the right to rest. The maximum 
duration of the working hours, the minimum weekly rest and annual paid leave as well 
as other terms of exercise of the right to rest shall be prescribed by law. 

Article 32. Every citizen of the Kyrghyz Republic shall have the right to education. 
General secondary education shall be compulsory and free of charge. Every citizen 
shall have the right to get a free education at national educational institutions. The 
State shall provide for every person in accordance with individual aptitude accessibil- 
ity to vocational, special secondary and higher education. Paid education for citizens at 
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national and other educational institutions shall be allowed on the basis and in the 
procedure established by legislation. The State shall exercise control over the activity 
of educational institutions. 

Article 33. Citizens of the Kyrghyz Republic shall have the right to housing. The State 
promotes the fulfillment of the right to housing by giving and selling state-owned 
housing, and the encouragement of individual house-building. 

Article 34. Citizens of the Kyrghyz Republic shall enjoy the right to protection of 
health, to benefit freely from the network of state public health institutions. Paid 
medical service shall be allowed on the basis and in the procedure established by law. 
Article 35. Citizens of the Kyrghyz Republic shall have the right to a healthy, safe 
environment and to compensation for the damage caused to one’s health and property 
by activity in the sphere of nature usage. The protection of the environment, natural 
resources and historical monuments shall be the sacred duty of every citizen. 

Article 36. Culture, art, literature, science and the mass media shall be free. The State 
shall protect historical monuments, care for and provide the necessary conditions for 
the development of literature, art, science, the mass media and sports. Citizens shall 
have the right to enjoy cultural benefits, to study art and science. 

Article 37. Social activity of the State shall not be substituted by state care limiting 
economic freedom and activity, or the opportunity of a citizen to achieve economic 
welfare for himself and his family. 

Article 38. It is the duty of the State and all its bodies and officials to provide for 
full, absolute and immediate protection of the rights and freedoms of citizens, to pre- 
vent the infringement of rights in this sphere and to restore violated provisions. The 
Kyrghyz Republic shall guarantee judicial defense of all the rights and freedoms of 
citizens established by the Constitution and laws. 

Article 39. A citizen charged with an offense shall be presumed innocent until found 
guilty by sentence of the court. The State shall guarantee everyone defense from 
arbitrary and unlawful interference with one’s private and family life, infringement of 
one’s honor and dignity, or breach of secrecy of correspondence and telephone con- 
versations. No one shall have the right to enter a dwelling except in cases when it is 
necessary to conduct a sanctioned search or seizure of public order, to arrest a crimi- 
nal, or to save the life, health or property of a person. 

Article 40. Every citizen in the Kyrghyz Republic shall be guaranteed effective legal 
assistance and defense of the rights and freedoms provided for by the Constitution. 
Article 41. The publication of laws and other normative legal acts concerning the 
rights, freedoms and duties of an individual and a citizen shall be a compulsory 
condition for their application. 


Chapter III: The President 


Article 42. The President of the Kyrghyz Republic shall be the head of the State and 
shall represent the Kyrghyz Republic inside the country and in foreign relations. The 
President of the Kyrghyz Republic shall secure the unity of the State and the stability 


‘ 
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of the Constitutional order; he shall act in the capacity of the guarantor of the Consti- 
tution and laws, the rights and freedoms of citizens of the Kyrghyz Republic and shall 
provide for the coordinated functioning and interaction of national bodies. 


Section 1. The Election of the President 


Article 43. The President of the Kyrghyz Republic shall be elected for a term of five 
years. The same person shall not be elected President for more than two terms run- 
ning. A citizen of the Kyrghyz Republic may be elected President of the Kyrghyz 
Republic if he is not younger than 35 years of age and is not older than 65 years of age, 
who has command of the official language and has been a resident of the Republic for 
not less than 15 years before the nomination of his candidacy to the office of President. 
The President of the Kyrghyz Republic shall not be a Deputy of the Jogorku Kenesh, 
shall not hold other posts and engage in free enterprise activity. The President of the 
Kyrghyz Republic shall suspend his activity in political parties and organizations dur- 
ing the term of office until the beginning of a new election for President of the Kyrghyz 
Republic. 

Article 44. A new election for the office of President of the Kyrghyz Republic shall be 
held two months before the date on which the Powers of the President of the Kyrghyz 
Republic expire. The President of the Kyrghyz Republic shall be elected by citizens of 
the Kyrghyz Republic by a majority of actual votes cast; elections shall be held on the 
basis of universal, equal and direct suffrage by secret ballot. The number of candidates 
for the office of President of the Kyrghyz Republic shall not be limited. Any person 
who has registered and has obtained not fewer than 50,000 voter signatures may be a 
candidate for President of the Kyrghyz Republic. The election of the President shall be 
considered valid if more than 50 percent of all voters in the republic have participated 
in the election. 

In the first ballot, a candidate shall be considered elected to the office of President if 

he has obtained more than half of those votes cast in the election. If none of the 
candidates obtains more than half of the votes cast in the first ballot, only the two 
candidates who have obtained the largest number of votes shall appear on the second 
ballot. A candidate who obtains more than half of the votes cast in the second ballot 
shall be considered elected if not less than 50 percent of all voters have taken part in the 
second ballot. 
Article 45. The results of the election for President of the Kyrghyz Republic shall be 
confirmed by the Constitutional Court of the Kyrghyz Republic not later than seven 
days after the date of the election. After the chairman of the Supreme Court of the 
Kyrghyz Republic announces the results of voting, the President shall take the oath of 
office within 30 days. Upon entry into office, the President of the Kyrghyz Republic 
shall take an oath before the people of Kyrghyzstan: 

“I, ..., taking on the obligations of President of the Kyrghyz Republic, before my 
People and the sacred Motherland of Ala-Too do swear: To observe and protect the 
Constitution and laws of the Kyrghyz Republic; to guard the Sovereignty and inde- 
pendence of the Kyrghyz State; to respect and guarantee the rights and freedoms of all 
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citizens of the Kyrghyz Republic; to perform faithfully the high duties of the President 
of the Kyrghyz Republic entrusted to me by the confidence of all the People!” The 
term of the Presidential mandate shall become effective from the moment of taking the 
oath of office. The Powers of the President shall terminate upon the moment a newly 
elected President enters office. 


Section 2. The Powers of the President 


Article 46. The President of the Kyrghyz Republic shall: 
(1) determine the structure of the Government of the Kyrghyz Republic and submit it for 
confirmation by the Jogorku Kenesh; 
(2) appoint the Prime Minister of the Kyrghyz Republic with the consent of the Jogorku 
Kenesh; 
(3) appoint members of the Government upon presentation by the Prime Minister and 
with the consent of the Jogorku Kenesh; 
(4) relieve members of the Government and heads of administrative departments of the 
Kyrghyz Republic; 
(5) accept the resignation of the Government; on his own initiative with the consent of the 
Jogorku Kenesh shall make a decision on withdrawal of the Powers of the Government 
before the date the Powers of the Government expire. 

The President of the Kyrghyz Republic shall: 
(1) appoint with the consent of the Jogorku Kenesh the Procurator-General of the 
Kyrghyz Republic; 
(2) appoint with the consent of the Jogorku Kenesh the Chairman of the board of the 
National Bank of the Jogorku Republic; 
(3) appoint upon presentation by the Prime Minister, and with the consent of the local 
Keneshs, the heads of state administrations of oblasts and the city of Bishkek; 
(4) approve Heads of regional, city, and state administrations nominated by the Prime 
Minister with the consent of local Keneshs upon presentation by the Heads of state 
administrations of regions and the city of Bishkek; 
(5) present to the Jogorku Kenesh the candidates for the office of Chairman of the 
Constitutional Court of the Kyrghyz Republic and seven judges of the Constitutional 
Court of the Kyrghyz Republic; 
(6) present to the Jogorku Kenesh the candidates for the offices of Chairman of the 
Supreme Court, the Supreme Economic Court of the Kyrghyz Republic, Deputy Chair- 
men and judges of the Supreme Court and the Supreme Economic Court of the Kyrghyz 
Republic; 
(7) appoint with the consent of the Jogorku Kenesh Chairmen, deputy Chairmen and 
judges of regional courts, the court of the city of Bishkek, district and city courts, regional 
economic courts, as well as military tribunals of the Kyrghyz Republic and remove them 
from office in the events prescribed by the Constitution and laws; 
(8) appoint with the consent of the Jogorku Kenesh Heads of diplomatic missions of the 
Kyrghyz Republic in foreign countries and international organizations; 
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(9) receive the Letters of Credence and Recall of diplomatic missions of foreign countries 
and representatives of international organizations accredited to him; 
(10) confer high military ranks, diplomatic ranks, class ranks and other special titles. 
The President of the Kyrghyz Republic shall: 
(1) decide the matters concerning granting and withdrawing citizenship of the Kyrghyz 
Republic and granting pardon; 
(2) award orders and medals as well as other state awards of the Kyrghyz Republic; award 
honorary ranks and state bonuses of the Kyrghyz Republic. 
The President of the Kyrghyz Republic shall: 
(1) on his own initiative submit bills to the Jogorku Kenesh; 
(2) sign within a two-week term laws after their adoption by the Jogorku Kenesh or refer 
them to the Jogorku Kenesh with his remarks for a second consideration. If the Jogorku 
Kenesh confirms the previously taken decision by a majority of two-thirds from the total 
number of Deputies, the President of the Kyrghyz Republic shall sign the law; if the 
President does not express his attitude to the law within a two-week term and does not 
demand its second consideration, he shall be obliged to sign that law: 
(3) address the People with an annual report on the situation in the Republic announced 
in the Jogorku Kenesh; 
(4) conduct international negotiations and sign international treaties of the Kyrghyz 
Republic; submit them for ratification to the Jogorku Kenesh; 
(5) have the right to protest to the Constitutional Court of the Kyrghyz Republic against a 
law adopted by the Jogorku Kenesh or an international treaty ratified by the Jogorku 
Kenesh; 
(6) abolish or suspend the effect of acts of Government of the Kyrghyz Republic, Minis- 
tries, state committees and administrative departments of the Kyrghyz Republic, Heads 
of local state administration in case they contravene the Constitution and Laws of the 
Kyrghyz Republic. 
The President of the Kyrghyz Republic shall have the right to: 
(1) contravene an extraordinary session of the Uluk Kenesh [Supreme Soviet]; 
(2) submit issues of state life to a public referendum; 
(3) dissolve the Jogorku Kenesh before the date on which its Powers expire in accordance 
with the results of a public referendum and set up the date of a new election to the Jogorku 
Kenesh. 
The President of the Kyrghyz Republic shall notify the Kenesh of a possibility of 
introduction of a state of emergency with the existence of grounds envisaged by 
law and in case of necessity shall impose it in separate localities without preliminary 
announcement and immediately notify the Jogorku Kenesh. The President of the 
Kyrghyz Republic shall declare universal or partial mobilization, declare a state of war 
in case of military aggression against the Kyrghyz Republic and shall immediately 
submit this issue to consideration by the Jogorku Kenesh; he shall proclaim martial law 
in the interests of defense of the country and security for the consideration of the 
Jogorku Kenesh. 
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Article 47. The President of the Kyrghyz Republic shall be the Commander-in-Chief 
of the Armed Forces, he shall appoint and replace the Commander-in-Chief of the 
Armed Forces of the Kyrghyz Republic. 

Article 48. The President of the Kyrghyz Republic shall issue within his Powers on 
the basis and for the implementation of the Constitution of the Kyrghyz Republic de- 
crees binding upon the whole territory of the country. The President of the Kyrghyz 
Republic shall issue resolutions and instructions on separate matters related to his 
competence. 

Article 49. The President of the Kyrghyz Republic may delegate the execution of his 
Powers envisaged in subpoint 9 of point 2 and in subpoint 4 of point 4 of Article 46 to 
the Toroga of the Jogorku Kenesh. 

Article 50. The President of the Kyrghyz Republic shall enjoy the right of integrity and 
immunity. 

Article 51. The Powers of the President may be stopped as a result of his retirement by 
a resignation sent to the Jogorku Kenesh, inability to discharge his Powers in the event 
of a disease, in case of his death as well as in the event of removal from office in the 
events envisaged in the present Constitution. In case the President of the Kyrghyz 
Republic is unable to discharge his Powers on the account of a disease, the Jogorku 
Kenesh shall on the basis of the conclusion of an independent medical commission 
decide on the removal of the President of the Kyrghyz Republic before the date on 
which the Powers of the President expire; a majority of not less than two-thirds of votes 
from the total number of Deputies of the Jogorku Kenesh shall be required to remove 
the President. 

Article 52. The President of the Kyrghyz Republic can be removed from his office for 
state treason and other crimes only by a majority of the Jogorku Kenesh, with no less 
than two-thirds of the whole number of deputies present, on the basis of a resolution of 
the Constitutional Court of the Kyrghyz Republic. 

Article 53. 1. In case of the inability of the President of the Kyrghyz Republic to 
exercise his Powers for any reason, they shall be delegated to the Toroga [chairman] of 
the Jogorku Kenesh pending the election of a new President. In case the Toroga of the 
Jogorku Kenesh is unable to discharge the powers of the President, they shall be 
delegated to the Prime Minister. 2. The election of a new President of the Kyrghyz 
Republic in this case shall be held within three months. 


Chapter IV: The Jogorku Kenesh 


Section 1. The Election of the Jogorku Kenesh 


Article 54. The Jogorku Kenesh of the Kyrghyz Republic shall be the highest-standing 
representative body. The legislative power and functions of control shall be vested in 
the Jogorku Kenesh. The Jogorku Kenesh shall consist of 105 Deputies who shall be 
elected for a term of five years. The procedure for election of the Deputies shall be 
determined by the Constitutional act. 
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Article 55. Deputies of the Jogorku Kenesh shall be elected from electoral districts on 
the basis of universal, equal and direct suffrage by secret ballot. A voter from every 
electoral shall have one vote. Voters shall take part in the election directly and on equal 
grounds. 

Article 56. A citizen of the Kyrghyz Republic may be elected Deputy of the Jogorku 
Kenesh if he has attained the age of 25 and permanently resides in the Republic for not 
fewer than 5 years. A Deputy of the Jogorku Kenesh shall be a representative of the 
People of Kyrghyzstan, shall be subordinate to the Constitution of the Kyrghyz Re- 
public and his conscience. A Deputy of the Jogorku Kenesh shall have the right to 
integrity and immunity. He may not be persecuted for his statements expressed in 
accordance with his activity of a Deputy and for the results of his voting in the Jogorku 
Kenesh. A Deputy shall not be detained or arrested, subject to search or individual 
examination except when he is caught in the act. Provisional commissions of the 
Jogorku Kenesh shall examine the validity of measures taken by the competent bodies 
and if these measures have not been taken by a court, the Jogorku Kenesh shall 
invalidate them. A Deputy may be prosecuted for criminal or administrative activity 
only with the consent of the Jogorku Kenesh. A Deputy of the Jogorku Kenesh shall 
have no right to hold any posts in state service, judicial bodies, engage in business 
activity. A Deputy of the Jogorku Kenesh may be deprived of his mandate only in case 
of his resignation, commitment of a crime, disability confirmed not otherwise than by a 
motivated resolution of the Jogorku Kenesh. 

Article 57. A Deputy of the Jogorku Kenesh shall have the right to address inquiries to 
bodies and officials of state administrations, who are obliged to respond to the inquiry 
at the session of the Jogorku Kenesh. 


Section 2. The Powers of the Jogorku Kenesh 


Article 58. The following powers shall be vested in the Uluk Kenesh: 
(1) to amend and change the Constitution of the Kyrghyz Republic in accordance with 
the procedure established by the Constitution; 
(2) to adopt laws of the Kyrghyz Republic; to amend laws and to exercise control over 
their fulfillment; 
(3) to make official interpretation of the adopted normative acts; 
(4) to determine the guidelines of home and foreign policy; 
(5) to approve the republican Budget of the Kyrghyz Republic and the report on its 
execution; 
(6) to determine the monetary system of the Kyrghyz Republic; 
(7) to change the boundaries of the Kyrghyz Republic; 
(8) to decide matters concerning the administrative territorial structure of the Kyrghyz 
Republic; 
(9) to set up the date of election for President of the Kyrghyz Republic; 
(10) to organize the Central Commission on elections and referenda; 
(11) upon presentation by the President of the Kyrghyz Republic to elect the Chairman 
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of the Constitutional Court of the Kyrghyz Republic, Deputy Chairman, and seven 

judges of the Constitutional Court of the Kyrghyz Republic; 

(12) upon presentation by the President of the Kyrghyz Republic to elect the chairman of 

the Supreme Court, the Chairman of the Supreme Economic Court of the Kyrghyz 

Republic, Deputy Chairmen and judges of the Supreme Court and the Supreme Eco- 

nomic Court of the Kyrghyz Republic; 

(13) to determine the structure of the Government of the Kyrghyz Republic; 

(14) to give consent to the appointment of the Prime Minister of the Kyrghyz Repub- 

lic and the composition of the Government of the Kyrghyz Republic, the Procurator- 

General of the Kyrghyz Republic and the Chairman of the Board of the National Bank; 

(15) to give consent to the appointment of heads of diplomatic missions of the Kyrghyz 

Republic to foreign countries and international organizations; 

(16) to give consent to the dissolution of the Government before the date on which the 

Powers of the government expire; 

(17) upon presentation by the Toroga of the Jogorku Kenesh to appoint the Chairman 

and Deputy Chairman of the Supervisory Chamber of the Jogorku Kenesh. 

(18) to ratify and denounce international treaties; to decide issues of war and peace; 

(19) to institute military ranks, diplomatic ranks, class ranks and other special titles of the 

Kyrghyz Republic; 

(20) to establish state awards and honorary titles of the Kyrghyz Republic; 

(21) to issue acts on amnesty; 

(22) to impose a state of emergency or to confirm and abolish the act of the President of 

the Kyrghyz Republic on this issue; the resolution of the Jogorku Kenesh approving the 

decision of the President to impose a state of emergency shall be adopted by a majority of 

not less than two-thirds from the total number of Deputies of the Jogorku Kenesh; 

(23) to proclaim martial law, announce a state of war and to issue a resolution concerning 

their declaration by the President of the Kyrghyz Republic; 

(24) to decide on the use of the contingent Armed Forces of the republic when it is 

necessary to support peace and security in accordance with intergovernmental treaty 

obligations; 

(25) to hear reports of the bodies formed or elected by it as well as reports of officials 

appointed or elected by it; in cases when it is necessary, to decide the question of confi- 

dence to the Government of the republic or its individual member by a majority of two- 

thirds from the total number of Deputies by secret ballot; 

(26) to submit the matters of state life to a referendum; 

(27) to decide the matter concerning the removal of officials in the events specified in 

Article 52 and point I of Article 81 of the present Constitution. 
Article 59. The Jogorku Kenesh shall elect the Toroga and Deputy Toroga from among 
the Deputies, from committees, Supervisory Chamber and provisional commissions. 
The Toroga of the Jogorku Kenesh shall be elected by secret ballot. He shall be ac- 
countable to the Jogorku Kenesh and may be relieved from his office by the decision of 
the Jogorku Kenesh taken by a majority of not less than two-thirds of the total number 
of the Deputies. The Toroga of the Jogorku Kenesh shall preside at the sessions of the 
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Jogorku Kenesh, exercise general control over the preparation of the matters liable to 
consideration at the sessions of the Jogorku Kenesh and its Presidium and shall be 
responsible for their internal order, sign resolutions and decisions adopted by the 
Jogorku Kenesh and its Presidium and shall exercise other powers vested in it by the 
Constitution and laws of the Kyrghyz Republic. Deputy Torogas of the Jogorku Ken- 
esh shall be elected by secret ballot; they shall carry out the commission of the Toroga, 
his separate functions and act as Toroga in case of his absence or inability to discharge 
his Powers. 

Article 60. The Toroga, Deputy Torogas, and Chairmen of committees shall form the 
Presidium of the Jogorku Kenesh. The Presidium of the Jogorku Kenesh shall be 
accountable to the Jogorku Kenesh and shall provide the organization of its activity. 
The Presidium shall prepare the sittings of the Jogorku Kenesh, coordinate the activity 
of committees and provisional committees, organize nationwide discussions of draft 
laws of the Kyrghyz Republic and other important issues of state life. The Presidium 
shall publish texts of laws of the Kyrghyz Republic and other acts adopted by the 
Jogorku Kenesh. 

Article 61. Committees and provisional communities of the Jogorku Kenesh shall con- 
duct law-drafting works, preliminary consideration of questions referred to the com- 
petence of the Jogorku Kenesh, supervise the implementation of adopted laws and 
decisions. 

Article 62. The Procedure of activity of the Jogorku Kenesh shall be determined by 
rules. 

Article 63. The Jogorku Kenesh may be dissolved before the date on which its Powers 
expire by the decision taken by not less than two-thirds of the total number of Deputies 
or as the results of a nationwide referendum. 


Section 3. The Legislative Activity of the Jogorku Kenesh 


Article 64. The right to initiate laws shall be vested in Deputies of the Jogorku Kenesh, 
the President of the Kyrghyz Republic, the Government of the Kyrghyz Republic, 
the Supreme Court of the Kyrghyz Republic, the Supreme Economic Court of the 
Kyrghyz Republic and the people’s initiative—30,000 of electors. 

Article 65. A bill submitted to the Jogorku Kenesh shall be discussed in the committees 
after which the bill shall be referred to the President who shall send it for consideration 
to the Jogorku Kenesh. 

Article 66. The bill shall be considered passed if it has been voted for by a majority of 
the total number of Deputies of the Jogorku Kenesh. In case of amending or changing 
the Constitution of the Kyrghyz Republic, adoption of the constitutional acts and 
amending them, not less than two-thirds of the votes from the total number of the 
Deputies of the Jogorku Kenesh shall be required. Amending the Constitution and 
constitutional acts shall be prohibited during a state of emergency and martial law. 
Article 67. A law shall become effective from the moment of its publication, if not 
indicated otherwise in the law itself or in the resolution of the Jogorku Kenesh on the 
procedure of its implementation. 
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Article 68. A referendum shall be held by the proposal of not fewer than 300,000 of 
electors or one-third of the total number of Deputies of the Jogorku Kenesh. 


Chapter V: Executive Power 


Article 69. The Executive Power in the Kyrghyz Republic shall be vested in the Gov- 
ernment of the Kyrghyz Republic, accountable to its ministries, state committees, 
administrative departments, local state administration. 


Section 1. The Government 


Article 70. The Government of the Kyrghyz Republic shall be the highest executive 
body of State Power in the Kyrghyz Republic. The activity of the Government of the 
Kyrghyz Republic shall be headed by the Prime Minister of the Kyrghyz Republic. 
The Government of the Kyrghyz Republic shall consist of the Prime Minister of the 
Kyrghyz Republic, Vice Prime Ministers, Ministers and Chairmen of state commit- 
tees of the Kyrghyz Republic. The structure of the government shall be determined by 
the President of the Kyrghyz Republic upon presentation of the Prime Minister and 
shall be approved by the Jogorku Kenesh. 

Article 71. The Prime Minister of the Kyrghyz Republic shall: 

—present to the President the candidates for the office of members of the Government; 

—form and abolish administrative departments of the Kyrghyz Republic; 

—appoint Heads of administrative departments; 

—present to the President the candidates for the office of heads of regional state 
administrations upon presentation by Heads of state administrations of regions and 
the city of Bishkek and remove them from office. 

The decisions by the Prime Minister concerning appointment and removal shall 
become effective after they have been approved by the President of the Kyrghyz 
Republic. 

Article 72. The President of the Kyrghyz Republic shall exercise control over the work 
of the Government of the Kyrghyz Republic. The President shall have the right to 
preside at the sitting of the Government. The annual report on the work of the Govy- 
ernment shall be submitted to the Jogorku Kenesh by the Prime Minister. The Jogorku 
Kenesh shall have the right to demand the report from the Government or its individ- 
ual member. 

Article 73. The Government of the Kyrghyz Republic shall decide all matters of state 
governing except of administrative and supervisory authorities vested in the President 
of the Kyrghyz Republic, and the Jogorku Kenesh by the Constitution. Government of 
the Kyrghyz Republic shall: 

—prepare the republican Budget, submit it to the Jogorku Kenesh and provide its imple- 

mentation; 

—pursue budgetary, financial, tax and price policy; 

—organize and manage state property; 
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—take measures on the defense of the country, state security, and implementation of 

foreign policy of the Kyrghyz Republic; 

—take measures to provide the rule of law, the rights and freedoms, of citizens, protection 

of property and public order, fight with criminality. 
The Government of the Kyrghyz Republic and the National Bank of Kyrghyzstan 
shall provide for a sole monetary, credit and currency policy. 
Article 74. The Government of the Kyrghyz Republic shall issue decrees and ordi- 
nances binding throughout the territory of the Kyrghyz Republic for all bodies, orga- 
nizations, officials and citizens and organize, supervise and secure their fulfillment. 
Article 75. The Government of the Kyrghyz Republic shall guide the activity of minis- 
tries, state committees, administrative departments and bodies of local state admin- 
istration. Ministries, state committees and administrative departments shall issue 
within their competence decrees and ordinances on the basis and for the implementa- 
tion of the Constitution, laws of the Kyrghyz Republic, resolutions of the Jogorku 
Kenesh, acts of the President, organize, verify and secure their implementation. The 
government shall hear reports of the Heads of local state administration, invalidate the 
acts of heads of local state administration which contravene the legislation, with fur- 
ther notice to the President. 
Article 76. The Procuracy of the Kyrghyz Republic shall within its competence super- 
vise the precise and universal observation of legislative acts. The bodies of the Pro- 
curacy shall exercise criminal pursuit, participate in judicial proceedings in cases and 
in the procedure prescribed by law. 


Section 2. Local State Administration 


Article 77. The executive powers in regions, districts and towns shall be vested in local 
state administration as directed by the Heads of the local state administration. The 
executive power in ails [villages] and settlements shall be vested in the chairmen of the 
corresponding Keneshs of the ails and settlements. 

Article 78. The heads of local state administration and the chairmen of the Keneshs of 
the ails and settlements shall act under the guidance of the Government. Decisions 
reached by the heads of local state administration or by the chairmen of the Keneshs of 
ails and settlements within their competence shall be binding throughout the corre- 
sponding territory. 


Chapter VI: Courts and Justice 


Article 79. Justice in the Kyrghyz Republic shall be administered only by the courts. In 
the Kyrghyz Republic there shall be the following courts: “The Constitutional Court 
of the Kyrghyz Republic, the Supreme Court of the Kyrghyz Republic, the Supreme 
Economic Court of the Kyrghyz Republic and local courts (regional courts, courts of 
the city of Bishkek, district and municipal courts, regional economic courts, military 
tribunals as well as courts of elders and courts of Arbitration).” The creation and 
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establishment of extraordinary or special courts and judicial positions shall not be 
allowed. The status of courts and judges in the Kyrghyz Republic shall be specified by 
the constitutional laws. The organization of and procedure for court operation shall be 
specified by law. A judge shall be subordinate only to the Constitution and the Law. A 
judge shall enjoy the right to integrity and immunity and in accordance with his status 
shall be provided with social, material and other guarantees of his independence. 
Article 80. A citizen of the Kyrghyz Republic may serve as a judge on the Constitu- 
tional Court, Supreme Court and Supreme Economic Court of the Kyrghyz Republic 
if he is not younger than 35 years of age and not older than 70 years of age, who has 
higher legal education and not less than Io years of experience in the legal profession. 
Judges of the Constitutional Court of the Kyrghyz Republic shall be elected for a term 
of fifteen years by the Jogorku Kenesh upon presentation by the President of the 
Kyrghyz Republic. Judges of the Supreme Court and Supreme Economic Court of the 
Kyrghyz Republic shall be elected for a term of ten years by the Jogorku Kenesh upon 
presentation by the President of the Kyrghyz Republic. 

A citizen of the Kyrghyz Republic may serve as a judge on a local court if he is not 
older than 65 years, has higher legal education and not fewer than 5 years of experience 
in the legal profession. Judges of local courts shall be appointed by the President of the 
Kyrghyz Republic with the consent of the Jogorku Kenesh; the first term shall be for 3 
years, and subsequent terms shall be for 7 years. 

Article 81. Judges of the Constitutional Court, the Supreme Court and the Supreme 
Economic Court of the Kyrghyz Republic may be removed from office for treason and 
other offenses by the Jogorku Kenesh on the basis of the judgment of the Constitu- 
tional Court of the Kyrghyz Republic; the majority of not less than two-thirds of the 
votes of the total number of Deputies shall be required to remove a judge from office. 
Judges of local courts may be removed from office on the basis of their health, at their 
personal request, according to the results of examinations, for the violation of law or 
dishonorable conduct incompatible with their high position as well as on the basis of a 
binding court judgment. A judge of a local court may be prosecuted for criminal 
activity with the consent of the Constitutional Court of the Kyrghyz Republic. 

Article 82. The Constitutional Court shall be the highest body of judicial power for the 
protection of judicial power for the protection of the Constitution of the Kyrghyz 
Republic. The Constitutional Court shall consist of the Chairman, the Deputy Chair- 
man and seven judges of the Constitutional Court. The Constitutional Court shall: 

(1) declare laws and other normative legal acts unconstitutional in the event that they 

contravene the Constitution; 

(2) decide disputes concerning the effect, application and interpretation of the Constitu- 

tion; 

(3) determine the validity of the elections for President of the Kyrghyz Republic; 

(4) issue a judgment concerning the removal from office of the President of the Kyrghyz 

Republic as well as judges of the Constitutional Court, the Supreme Court and the High 

Court of Arbitrage of the Kyrghyz Republic; 

(5) give its consent for the criminal prosecution of judges of local courts; 
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(6) issue a judgment concerning amendments and changes to the Constitution of the 

Kyrghyz Republic; 

(7) annul the decision of bodies of local self-government which contravene the Constitu- 

tion of the Kyrghyz Republic; 

(8) render decisions concerning the constitutionality of practice on the application of 

laws which affect the constitutional rights of citizens. 
A decision of the Constitutional Court shall be final and no appeal will be heard. If 
the Constitutional Court declares laws or other acts unconstitutional, such laws or 
acts shall no longer be in effect on the territory of the Kyrghyz Republic; such a 
finding shall also annul normative and others which are based on the act declared 
unconstitutional. 
Article 83. The Supreme Court of the Kyrghyz Republic shall be the highest body of 
judicial power in the sphere of civil, criminal and administrative court action. The 
Supreme Court of the Kyrghyz Republic shall supervise the operation of the court 
of the city of Bishkek, regional and municipal courts and military tribunals of the 
Kyrghyz Republic. 
Article 84. The Supreme Economic Court of the Kyrghyz Republic and regional 
economic courts shall form a single system of economic courts of the Kyrghyz Re- 
public. Economic Courts shall decide economic disputes between objects of economy 
based on different forms of property. The Supreme Economic Court of the Kyrghyz 
Republic shall supervise the operation of the regional economic courts of the Kyrghyz 
Republic. 
Article 85. Courts of elders and courts of arbitration may be established on the terri- 
tory of ails, settlements, and cities by the decision of citizens’ meetings from among 
elder people and other citizens held in respect and authority. Courts of elders and 
courts of arbitration shall consider property, family disputes and other cases envisaged 
by law referred to them by the arguing parties with the purpose of conciliation and 
passing just decisions which do not contravene the law. The decision of courts of elders 
and courts of arbitration may be appealed to the corresponding regional and munici- 
pal courts of the Kyrghyz Republic. 
Article 86. The decision of courts of the Kyrghyz Republic which have come into force 
shall be binding upon all state bodies, economic objects, public organizations, officials 
and citizens on the territory of the republic. Nonexecution of court decisions which 
came into force as well as interference with the activity of courts shall lead to respon- 
sibility established by Law. 
Article 87. A court shall have no right to adopt normative acts which contravene the 
Constitution of the Kyrghyz Republic. If in the process of consideration of a case in 
any judicial instance there arises a doubt on the constitutionality of a law or any other 
act on which the decision of the case depends, the court shall send an inquiry to the 
Constitutional Court of the Kyrghyz Republic. 
Article 88. A citizen shall have the right to defense of his dignity and rights in trial in 
case of any public or any other accusation; under no circumstances shall he be denied 
such court defense. The defense shall be an inalienable right of a person at any stage of 
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consideration of a case. Citizens without financial means shall be given legal assistance 
and defense at the expense of the Government. Every participant of a trial shall have 
the right to be heard. 

Article 89. The burden of proving guilt on criminal and administrative cases is on the 
procurator. Evidence received by way of violation of law shall not be acknowledged; 
reference to such evidence in trial shall not be allowed. 

Article 90. Principles of justice established by the Constitution shall be universal and 
single for all courts and judges in the Kyrghyz Republic. 


Chapter VII: Local Self-Government 


Article 91. Matters of life of the population of ails, towns, districts, regions which are of 
local significance shall be decided on the basis of local self-government functioning 
along with the State Power. 
Article 92. Local self-government in ails, settlements, districts and regions shall be 
exercised by local Keneshs, elected by the population of the corresponding territorial 
units. 
Article 93. Laws of the Kyrghyz Republic shall establish the fundamentals of the 
organization and functioning of local self-government as well as regulate between local 
self-government and bodies of local state administration. 
Article 94. Chairmen of ail and settlement Keneshs shall be heads of local self- 
government and bodies of local state administration. 
Article 95. Local Keneshs shall: 
—approve and exercise control over the programs of social and economic development 
on the territory and social protection of the population; 
—approve the local budget and report on its implementation as well as hear information 
on the use of extrabudgetary funds. 
Local Keneshs of districts, towns, regions shall have the right to take a vote of no- 
confidence to the Head of local state administration of the corresponding territorial 
unit. Local Keneshs shall operate irrespective of local state administration. Local Ken- 
eshs within their powers shall adopt acts binding throughout their territory. 


Chapter VIII: The Procedure for Amendments and Additions to the 
Constitution of the Kyrghyz Republic 


Article 96. Amendments and additions to the present Constitution shall be adopted by 
the Jogorku Kenesh upon presentation by the President of the Kyrghyz Republic by 
the majority of not less than one-third of the Deputies of the Jogorku Kenesh of the 
Kyrghyz Republic or not fewer than 300,000 citizens of the Kyrghyz Republic. Pro- 
posals concerning amending and changing the Constitution of the Kyrghyz Republic 
shall be considered by the Jogorku Kenesh of the Kyrghyz Republic on receipt of the 
judgment of the Constitutional Court of the Kyrghyz Republic not earlier than in three 
months and not later than in six months from the date of their registration. The 
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wording of amendments and additions to the Constitution of the Kyrghyz Republic 
may not be changed in the course of their discussion by the Jogorku Kenesh. 

Article 97. Amendments and additions to the Constitution of the Kyrghyz Republic 
shall be deemed adopted if they have received two-thirds of the votes of the total 
number of Deputies of the Jogorku Kenesh. The proposal which has not been passed 
may be submitted for a second consideration not earlier than in a year. 


THE LITHUANIAN NATION 
(Adopted October 25, 1992) 


—having established the State of Lithuania many centuries ago, 

—having based its legal foundations on the Lithuanian Statutes and the Constitutions of 
the Republic of Lithuania, 

—having for centuries defended its freedom and independence, 

—having preserved its spirit, native language, writing, and customs, 

—embodying the inborn right of each person and the People to live and create freely in 
the land of their fathers and forefathers—in the independent State of Lithuania, 
—fostering national concord in the land of Lithuania, 

—striving for an open, just, and harmonious civil society and law-governed State, by the 
will of the citizens of the reborn State of Lithuania, approves and declares this 


CONSF1L TUE LON 


Chapter 1: The State of Lithuania 


Article 1. The State of Lithuania shall be an independent and democratic republic. 
Article 2. The State of Lithuania shall be created by the People. Sovereignty shall be 
vested in the People. 

Article 3. No one may limit or restrict the sovereignty of the People or make claims to 
the sovereign powers of the People. The People and each citizen shall have the right to 
oppose anyone who encroaches on the independence, territorial integrity, or constitu- 
tional order of the State of Lithuania by force. 

Article 4. The People shall exercise the supreme sovereign power vested in them either 
directly or through their democratically elected representatives. 

Article 5. In Lithuania, the powers of the State shall be exercised by the Seimas, the 
President of the Republic and Government, and the Judiciary. The scope of powers 
shall be defined by the Constitution. Institutions of power shall serve the people. 
Article 6. The Constitution shall be an integral and directly applicable statute. Every 
person may defend his or her rights on the basis of the Constitution. 

Article 7. Any law or other statute which contradicts the Constitution shall be invalid. 
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Only laws which are promulgated shall be valid. Ignorance of the law shall not exempt 
a person from responsibility. 

Article 8. The forced seizure of State power or any of its institutions shall be consid- 
ered an anticonstitutional action, which is illegal and invalid. 

Article 9. The most significant issues concerning the life of the State and the People 
shall be decided by referendum. In the cases established by law, referendums shall be 
announced by the Seimas. Referendums shall also be announced if no fewer than 
300,000 of the electorate so request. The procedure for the announcement and execu- 
tion of a referendum shall be established by law. 

Article 10. The territory of the State of Lithuania shall be integral and shall not be 
divided into any state derivatives. The State borders may be realigned only by an 
international treaty of the Republic of Lithuania which has been ratified by four-fifths 
of all the Seimas members. 

Article 11. The administrative divisions of the territory of the State of Lithuania and 
their boundaries shall be determined by law. 

Article 12. Citizenship of the Republic of Lithuania shall be acquired by birth or on 
other bases established by law. With the exception of cases established by law, no 
person may be a citizen of the Republic of Lithuania and another state at the same 
time. The procedure for the acquisition and loss of citizenship of the Republic of 
Lithuania shall be established by law. 

Article 13. The State of Lithuania shall protect its citizens abroad. It shall be pro- 
hibited from extraditing a citizen of the Republic of Lithuania to another state unless 
an international agreement whereto the Republic of Lithuania is a party establishes 
otherwise. 

Article 14. Lithuanian shall be the State language. 

Article 15. The colors of the State flag shall be yellow, green, and red. The State 
emblem shall be a white Vytis [knight on horseback, meaning pursuit] on a red back- 
ground. The State flag and emblem and their use shall be established by law. 

Article 16. The national anthem shall be Vincas Kudirka’s “Tautiska Giesme.” 

Article 17. The capital of the Republic of Lithuania shall be the city of Vilnius, the 
long-standing historical capital of Lithuania. 


Chapter 2: The Individual and the State 


Article 18. The rights and freedoms of individuals shall be inborn. 

Article 19. The right to life of individuals shall be protected by law. 

Article 20. Personal freedom shall be inviolable. No person may be arbitrarily arrested 
or detained. No person may be deprived of freedom except on the bases, and accord- 
ing to the procedures, which have been established in laws. A person detained in 
flagrante delicto must, within 48 hours, be brought to court for the purpose of deter- 
mining, in the presence of the detainee, the validity of the detention. In the event that 
the court does not pass a decision to arrest the person, the detained individual shall be 
released immediately. 
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Article 21. The person shall be inviolable. Human dignity shall be protected by law. It 
shall be prohibited to torture, injure, degrade, or maltreat a person, as well as to 
establish such punishments. No person may be subjected to scientific or medical 
testing without his or her knowledge thereof and consent thereto. 

Article 22. The private life of an individual shall be inviolable. Personal correspon- 
dence, telephone conversations, telegraph messages, and other intercommunications 
shall be inviolable. Information concerning the private life of an individual may be 
collected only upon a justified court order and in accordance with the law. The law and 
the court shall protect individuals from arbitrary or unlawful interference in their 
private or family life, and from encroachment upon their honor and dignity. 

Article 23. Property shall be inviolable. The rights of ownership shall be protected by 
law. Property may be seized only for the needs of society according to the procedure 
established by law and must be adequately compensated for. 

Article 24. A person’s dwelling place shall be inviolable. Without the consent of the 
resident(s), entrance into a dwelling place shall be permitted only upon a correspond- 
ing court order, or according to the procedure established by law when the objective of 
such an action is to protect public order, apprehend a criminal, or save a person’s life, 
health, or property. 

Article 25. Individuals shall have the right to have their own convictions and freely 
express them. Individuals must not be hindered from seeking, obtaining, or dissemi- 
nating information or ideas. Freedom to express convictions, as well as to obtain and 
disseminate information, may not be restricted in any way other than as established by 
law, when it is necessary for the safeguard of the health, honor and dignity, private life, 
or morals of a person, or for the protection of constitutional order. Freedom to express 
convictions or impart information shall be incompatible with criminal actions—the 
instigation of national, racial, religious, or social hatred, violence, or discrimination, 
the dissemination of slander, or misinformation. Citizens shall have the right to obtain 
any available information which concerns them from State agencies in the manner 
established by law. 

Article 26. Freedom of thought, conscience, and religion shall not be restricted. Every 
person shall have the right to freely choose any religion or faith and, either individually 
or with others, in public or in private, to manifest his or her religion or faith in worship, 
observance, practice or teaching. No person may coerce another person or be subject 
to coercion to adopt or profess any religion or faith. A person’s freedom to profess and 
propagate his or her religion or faith may be subject only to those limitations pre- 
scribed by law and only when such restrictions are necessary to protect the safety of 
society, public order, a person’s health or morals, or the fundamental rights and free- 
doms of others. Parents and legal guardians shall have the liberty to ensure the re- 
ligious and moral education of their children in conformity with their own convictions. 
Article 27. A person’s convictions, professed religion or faith may justify neither the 
commission of a crime nor the violation of law. 

Article 28. While exercising their rights and freedoms, persons must observe the Con- 
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stitution and the laws of the Republic of Lithuania, and must not impair the rights and 
interests of other people. 

Article 29. All people shall be equal before the law, the court, and other State institu- 
tions and officers. A person may not have his rights restricted in any way, or be granted 
any privileges, on the basis of his or her sex, race, nationality, language, origin, social 
status, religion, convictions, or opinions. 

Article 30. Any person whose constitutional rights or freedoms are violated shall have 
the right to appeal to the court. The law shall establish the procedure for compensating 
material and moral damage inflicted on a person. 

Article 31. Every person shall be presumed innocent until proven guilty according to 
the procedure established by law and until declared guilty by an effective court sen- 
tence. Every indicted person shall have the right to a fair and public hearing by 
an independent and impartial court. Persons cannot be compelled to give evidence 
against themselves or against their family members or close relatives. Punishments 
may be administered or applied only on the basis of law. No person may be punished 
for the same offense twice. From the moment of arrest or first interrogation, persons 
suspected or accused of a crime shall be guaranteed the right to defense and legal 
counsel. 

Article 32. Citizens may move and choose their place of residence in Lithuania freely, 
and may leave Lithuania at their own will. This right may not be restricted except as 
provided by law and if it is necessary for the protection of State security or the health of 
the people, or to administer justice. A citizen may not be prohibited from returning to 
Lithuania. Every Lithuanian person may settle in Lithuania. 

Article 33. Citizens shall have the right to participate in the government of their State 
both directly and through their freely elected representatives, and shall have the equal 
opportunity to serve in a State office of the Republic of Lithuania. Each citizen shall be 
guaranteed the right to criticize the work of State institutions and their officers, and to 
appeal against their decisions. It shall be prohibited to persecute people for criticism. 
Citizens shall be guaranteed the right to petition; the procedure for implementing this 
right shall be established by law. 

Article 34. Citizens who, on the day of election, are 18 years of age or over, shall have 
the right to vote in the election. The right to be elected shall be established by the 
Constitution of the Republic of Lithuania and by the election laws. Citizens who are 
declared legally incapable by a court shall not participate in elections. 

Article 35. Citizens shall be guaranteed the right to freely form societies, political 
parties, and associations, provided that the aims and activities thereof do not contra- 
dict the Constitution and laws. No person may be forced to belong to any society, 
political party, or association. The founding and functioning of political parties and 
other political and public organization shall be regulated by law. 

Article 36. Citizens may not be prohibited or hindered from assembling in unarmed 
peaceful meetings. This right may not be subjected to any restrictions except those 
which are provided by law and are necessary to protect the security of the State or the 
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community, public order, people’s health or morals, or the rights and freedoms of 
other persons. 

Article 37. Citizens who belong to ethnic communities shall have the right to foster 
their language, culture, and customs. 


Chapter 3: Society and the State 


Article 38. The family shall be the basis of society and the State. Family, motherhood, 
fatherhood, and childhood shall be under the care and protection of the State. Mar- 
riage shall be entered into upon the free consent of man and woman. The State shall 
register marriages, births, and deaths. The State shall also recognize marriages regis- 
tered in church. In the family, spouses shall have equal rights. The right and duty of 
parents is to bring up their children to be honest individuals and loyal citizens, as well 
as to support them until they come of age. The duty of children is to respect their 
parents, to care for them in old age, and to preserve their heritage. 

Article 39. The State shall take care of families bringing up children at home, and shall 
render them support in the manner established by law. The law shall provide for paid 
maternity leave before and after childbirth, as well as for favorable working conditions 
and other privileges. Children who are under age shall be protected by law. 

Article 40. State and local government establishments of teaching and education shall 
be secular. At the request of parents, they shall offer classes in religious instruction. 
Nongovernmental teaching and educational institutions may be established according 
to the procedure established by law. Institutions of higher learning shall be granted 
autonomy. The State shall supervise the activities of establishments of teaching and 
education. 

Article 41. Education shall be compulsory for persons under the age of 16. Education 
at State and local government secondary, vocational, and higher schools shall be free of 
charge. Everyone shall have an equal opportunity to attain higher education according 
to their individual abilities. Citizens who demonstrate suitable academic progress shall 
be guaranteed education at establishments of higher education free of charge. 

Article 42. Culture, science, research and teaching shall be unrestricted. The State 
shall support culture and science, and shall be concerned with the protection of Lithu- 
anian history, art, and other cultural monuments and valuables. The law shall protect 
and defend the spiritual and material interests of authors which are related to scientific, 
technical, cultural, and artistic work. 

Article 43. The State shall recognize traditional Lithuanian churches and religious 
organizations, as well as other churches and religious organizations provided that they 
have a basis in society and their teaching and rituals do not contradict morality or the 
law. Churches and religious organizations recognized by the State shall have the rights 
of legal persons. Churches and religious organizations shall freely proclaim the teach- 
ing of their faith, perform the rituals of their belief, and have houses of prayer, char- 
ity institutions, and educational institutions for the training of priests of their faith. 
Churches and religious organizations shall function freely according to their canons 
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and statutes. The status of churches and other religious organizations in the State shall 
be established by agreement or by law. The teachings proclaimed by churches and 
other religious organizations, other religious activities, and houses of prayer may not 
be used for purposes which contradict the Constitution and the law. There shall not be 
a State religion in Lithuania. 

Article 44. Censorship of mass media shall be prohibited. The State, political parties, 
political and public organizations, and other institutions or persons may not monopol- 
ize means of mass media. 

Article 45. Ethnic communities of citizens shall independently administer the affairs of 
their ethnic culture, education, organizations, charity, and mutual assistance. The 
State shall support ethnic communities. 


Chapter 4: National Economy and Labor 


Article 46. Lithuania’s economy shall be based on the right to private ownership, 
freedom of individual economic activity, and initiative. The State shall support eco- 
nomic efforts and initiative which are useful to the community. The State shall regulate 
economic activity so that it serves the general welfare of the people. The law shall 
prohibit monopolization of production and the market, and shall protect freedom of 
fair competition. The State shall defend the interests of the consumers. 

Article 47. Land, internal waters, forests, and parks may belong only to the citizens and 
the State of the Republic of Lithuania by the right of ownership. Plots of land may 
belong to a foreign state by the right of ownership for the establishment of its diplo- 
matic and consular missions in accordance with the procedure and conditions estab- 
lished by law. The right of ownership of the extractive minerals of the earth, as well as 
nationally significant internal waters, forests, parks, roads, and historical, archaeologi- 
cal and cultural facilities shall exclusively belong to the Republic of Lithuania. The 
Republic of Lithuania shall have the exclusive ownership right to the airspace over its 
territory, its continental shelf, and the economic zone in the Baltic Sea. 

Article 48. Every person may freely choose an occupation or business, and shall have 
the right to adequate, safe and healthy working conditions, adequate compensation for 
work, and social security in the event of unemployment. The employment of for- 
eigners in the Republic of Lithuania shall be regulated by law. Forced labor shall be 
prohibited. Military service or alternative service, as well as labor which is executed 
during war, natural calamity, epidemic, or other urgent circumstances, shall not be 
deemed as forced labor. Labor which is performed by convicts in places of confine- 
ment and which is regulated by law shall not be deemed as forced labor either. 

Article 49. Every person shall have the right to rest and leisure, as well as to annual paid 
holidays. Working hours shall be established by law. 

Article 50. Trade unions shall be freely established and shall function independently. 
They shall defend the professional, economic, and social rights and interests of em- 
ployees. All trade unions shall have equal rights. 

Article 5t. Employees shall have the right to strike in order to protect their economic 
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and social interests. The restrictions of this right, and the conditions and procedures 
for the implementation thereof shall be established by law. 

Article 52. The State shall guarantee the right of citizens to old age and disability 
pensions, as well as to social assistance in the event of unemployment, sickness, wid- 
owhood, loss of breadwinner, and other cases provided by law. 

Article 53. The State shall take care of people’s health and shall guarantee medical aid 
and services in the event of sickness. The procedure for providing medical aid to 
citizens free of charge at State medical facilities shall be established by law. The State 
shall promote physical culture of the society and shall support sports. The State and 
each individual must protect the environment from harmful influences. 

Article 54. The State shall concern itself with the protection of the natural environ- 
ment, its fauna and flora, separate objects of nature and particularly valuable districts, 
and shall supervise the moderate utilization of natural resources as well as their restora- 
tion and augmentation. The exhaustion of land and extractive minerals of the earth, 
the pollution of waters and air, the production of radioactive wastes, as well as the 
impoverishment of fauna and flora, shall be prohibited by law. 


Chapter 5: The Seimas 


Article 55. The Seimas [parliament] shall consist of representatives of the People. One 
hundred forty-one Seimas members shall be elected for a four-year term on the basis 
of universal, equal, and direct suffrage by secret ballot. The Seimas shall be deemed 
elected when at least three-fifths of the Seimas members have been elected. The 
electoral procedure shall be established by law. 
Article 56. Any citizen of the Republic of Lithuania who is not bound by an oath or 
pledge to a foreign state, and who, on the election day, is 25 years of age or over and has 
permanently been residing in Lithuania, may be elected a Seimas member. Persons 
who have not served their court-imposed sentence, as well as persons declared legally 
incapable by court, may not be elected members of the Seimas. 
Article 57. Regular elections to the Seimas shall be held no earlier than 2 months, and 
no later than 1 month, prior to the expiration of the powers of the Seimas members. 
Article 58. Pre-term elections to the Seimas may be held on the decision of the Seimas 
adopted by three-fifths majority vote of all the Seimas members. The President of the 
Republic of Lithuania may also announce pre-term elections to the Seimas: 
(1) if the Seimas fails to adopt a decision on the new program of the Government within 
30 days of its presentation, or if the Seimas twice in succession disapproves of the Gov- 
ernment program within 60 days of its initial presentation; or 
(2) on the proposal of the Government, if the Seimas expresses direct nonconfidence in 
the Government. 
The President of the Republic may not announce pre-term elections to the Seimas if 
the term of office of the President of the Republic expires within less than six months, 
or if six months have not passed since the pre-term elections to the Seimas. The day of 
elections of the new Seimas shall be specified in the resolution of the Seimas or in the 
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decree of the President of the Republic concerning the pre-term elections to the 
Seimas. The election to the new Seimas must be organized within three months from 
the adoption of the decision on the pre-term elections. 
Article 59. The term of office of Seimas members shall commence from the day that 
the newly elected Seimas convenes for the first sitting. The powers of the previously 
elected Seimas members shall expire as from the opening of the sitting. Newly elected 
Seimas members shall acquire all the rights of a People’s representative only after 
taking an-oath in the Seimas to be loyal to the Republic of Lithuania. Seimas members 
who either do not take an oath in the manner prescribed by law, or who take a condi- 
tional oath, shall lose the mandate of a Seimas member. The Seimas shall adopt a 
corresponding resolution thereon. In office, Seimas members shall act in accordance 
with the Constitution of the Republic of Lithuania, the interests of the State, as well as 
their own consciences, and may not be restricted by any mandates. 
Article 60. The duties of Seimas members, with the exception of their duties in the 
Seimas, shall be incompatible with any other duties in State institutions or organiza- 
tions, as well as with work in trade, commercial and other private institutions or 
enterprises. For the term of office, Seimas members shall be exempt from the duty to 
perform national defense service. A Seimas member may be appointed only as Prime 
Minister or Minister. The service of a Seimas member shall be remunerated, and all 
expenses incurred from parliamentary activities shall be reimbursed with funds from 
the State budget. A Seimas member may not receive any other salary, with the excep- 
tion of payment for creative activities. The duties, rights and guarantees of the ac- 
tivities of Seimas members shall be established by law. 
Article 61. Seimas members shall have the right to submit inquiries to the Prime 
Minister, the individual Ministers, and the heads of other State institutions formed or 
elected by the Seimas. Said persons or bodies must respond orally or in writing at the 
Seimas session in the manner established by the Seimas. At sessions of the Seimas, a 
group of no less than one-fifth of the Seimas members may interpellate the Prime 
Minister or a Minister. Upon considering the response of the Prime Minister or Minis- 
ter to the interpellation, the Seimas may decide that the response is not satisfactory, 
and, by a majority vote of half of all the Seimas members, express nonconfidence in the 
Prime Minister or a Minister. The voting procedure shall be established by law. 
Article 62. The person of a Seimas member shall be inviolable. Seimas members may 
not be found criminally responsible, may not be arrested, and may not be subjected to 
any other restriction of personal freedom without the consent of the Seimas. Seimas 
members may not be persecuted for voting or speeches in the Seimas. However, legal 
actions may be instituted against Seimas members according to the general procedure 
if they are guilty of personal insult or slander. 
Article 63. The powers of a Seimas member shall be terminated: 

(1) on the expiration of the term of his or her powers, or when the Seimas, elected in pre- 

term elections, convenes for the first sitting; 

(2) upon his or her death; 

(3) upon his or her resignation; 
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(4) when he or she is declared legally incapable by the court; 

(5) when the Seimas revokes his or her mandate in accordance with impeachment pro- 

ceedings; 

(6) when the election is recognized as invalid, or if the law on election is grossly violated; 

(7) if he or she takes up, or does not resign from, employment which is incompatible with 

the duties of a Seimas member; and 

(8) if he or she loses citizenship of the Republic of Lithuania. 
Article 64. Every year, the Seimas shall convene for two regular sessions—one in spring 
and one in fall. The spring session shall commence on March roth and shall end on 
June 30th. The fall session shall commence on September roth and shall end on 
December 23rd. The Seimas may resolve to prolong a session. Extraordinary sessions 
shall be convened by the Seimas Chairperson upon the proposal of at least one-third of 
all the Seimas members, and, in cases provided for in the Constitution, by the Presi- 
dent of the Republic. 
Article 65. The President of the Republic shall convene the first sitting of the newly 
elected Seimas which must be held within 15 days of the Seimas election. If the 
President of the Republic fails to convene the sitting of the Seimas, the members of the 
Seimas shall assemble the day following the expiration of the 15-day period. 
Article 66. The Chairperson or Assistant Chairperson of the Seimas shall preside over 
sittings of the Seimas. The sitting directly following elections of the Seimas shall be 
opened by the eldest member of the Seimas. 
Article 67. The Seimas shall: 

(1) consider and enact amendments to the Constitution; 

(2) enact laws; 

(3) adopt resolutions for the organization of referendums; 

(4) announce presidential elections of the Republic of Lithuania; 

(5) form State institutions provided by law, and shall appoint and dismiss their chief 

officers; 

(6) approve or reject the candidature of the Prime Minister proposed by the President of 

the Republic; 

(7) consider the program of the Government submitted by the Prime Minister, and 

decide whether to approve it or not; 

(8) upon the recommendation of the Government, establish or abolish ministries of the 

Republic of Lithuania; 

(9) supervise the activities of the Government, and may express nonconfidence in the 

Prime Minister or individual Ministers; 

(10) appoint judges to, and Chairpersons of, the Constitutional Court and the Supreme 

Court; 

(11) appoint to, and dismiss from, office the State Controller as well as the Chairperson 

of the Board of the Bank of Lithuania; 

(12) announce local government Council elections; 

(13) form the Central Electoral Committee and change its composition; 
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(14) approve the State budget and supervise the implementation thereof; 

(15) establish State taxes and other obligatory payments; 

(16) ratify or denounce international treaties whereto the Republic of Lithuania is a party, 

and consider other issues of foreign policy; 

(17) establish administrative divisions of the Republic; 

(18) establish State awards of the Republic of Lithuania; 

(19) issue acts of amnesty; and 

(20) impose direct administration and martial law, declare states of emergency, announce 

mobilization, and adopt decisions to use the armed forces. 
Article 68. The right of legislative initiative in the Seimas shall belong to the members 
of the Seimas, the President of the Republic, and the Government. Citizens of the 
Republic of Lithuania shall also have the right of legislative initiative. A draft law may 
be submitted to the Seimas by 50,000 citizens of the Republic of Lithuania who have 
the right to vote. The Seimas must consider this draft law. 
Article 69. Laws shall be enacted in the Seimas in accordance with the procedure 
established by law. Laws shall be deemed adopted if the majority of the Seimas mem- 
bers participating in the sitting vote in favor thereof. Constitutional laws of the Re- 
public of Lithuania shall be deemed adopted if more than half of all the members of the 
Seimas vote in the affirmative. Constitutional laws shall be amended by at least a three- 
fifths majority vote of all the Seimas members. The Seimas shall establish a list of 
constitutional laws by a three-fifths majority vote of the Seimas members. Provisions 
of the laws of the Republic of Lithuania may also be adopted by referendum. 
Article 70. The laws enacted by the Seimas shall be enforced after the signing and 
official promulgation thereof by the President of the Republic, unless the laws them- 
selves establish a later enforcement date. Other acts adopted by the Seimas and the 
Statute of the Seimas shall be signed by the Chairperson of the Seimas. Said acts shall 
become effective the day following the promulgation thereof, unless the acts them- 
selves provide for another procedure of enforcement. 
Article 71. Within ten days of receiving a law passed by the Seimas, the President of the 
Republic shall either sign and officially promulgate said law, or shall refer it back to the 
Semnas together with relevant reasons for reconsideration. In the event that the law 
enacted by the Seimas is not referred back or signed by the President of the Republic 
within the established period, the law shall become effective upon the signing and 
official promulgation thereof by the Chairperson of the Seimas. The President of the 
Republic must, within five days, sign and officially promulgate laws and other acts 
adopted by referendum. In the event that the President of the Republic does not sign 
and promulgate such laws within the established period, said laws shall become effec- 
tive upon being signed and officially promulgated by the Chairperson of the Seimas. 
Article 72. The Seimas may reconsider and enact laws which have been referred back 
by the President of the Republic. After reconsideration by the Seimas, a law shall be 
deemed enacted if the amendments and supplements submitted by the President of 
the Republic were adopted, or if more than half of all the Seimas members vote in the 
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affirmative, and if it is a constitutional law—if at least three-fifths of all the Seimas 
members vote in the affirmative. The President of the Republic must, within three 
days, sign and forthwith officially promulgate laws reenacted by the Seimas. 

Article 73. Seimas controllers shall examine complaints of citizens concerning the 
abuse of powers by, and bureaucracy of, State and local government officers (with the 
exception of judges). Controllers shall have the right to submit proposals to the court 
to dismiss guilty officers from their posts. The powers of the Seimas controllers shall 
be established by law. As necessary, the Seimas shall also establish other institutions of 
control. The system and powers of said institutions shall be established by law. 

Article 74. For gross violation of the Constitution, breach of oath, or upon the dis- 
closure of the commitment of a felony, the Seimas may, by three-fifths majority vote of 
all the Seimas members, remove from office the President of the Republic, the Chair- 
person and judges of the Constitutional Court, the Chairperson and judges of the 
Supreme Court, the Chairperson and judges of the Court of Appeals, as well as 
Seimas members, or may revoke their mandate of Seimas member. Such actions shall 
be carried out in accordance with impeachment proceedings which shall be estab- 
lished by the Statute of the Seimas. 

Article 75. Officers appointed or chosen by the Seimas (with the exception of persons 
specified in Article 74) shall be removed from office when the Seimas, by majority vote 
of all the members, expresses nonconfidence in the officer in question. 

Article 76. The structure and procedure of activities of the Seimas shall be determined 
by the Statute of the Seimas. The Statute of the Seimas shall have the power of law. 


Chapter 6: The President of the Republic 


Article 77. The President of the Republic is the head of State. The President shall 
represent the State of Lithuania and shall perform all the duties which he or she is 
charged with by the Constitution and laws. 

Article 78. Any person who is a citizen of the Republic of Lithuania by birth, who has 
lived in Lithuania for at least the past three years, who has reached the age of 40 prior 
to the election day, and who is eligible for election to Seimas membership may be 
elected President of the Republic. The President of the Republic shall be elected by the 
citizens of the Republic of Lithuania on the basis of universal, equal, and direct 
suffrage by secret ballot for a term of five years. The same person may not be elected 
President of the Republic of Lithuania for more than two consecutive terms. 

Article 79. Any citizen who meets the requirements set forth in the first sentence of 
Article 78 and has collected the signatures of at least 20,000 voters shall be registered as 
a presidential candidate. The number of presidential candidates shall not be limited. 
Article 80. Regular presidential elections shall be held on the last Sunday two months 
before the expiration of the term of office of the President of the Republic. 

Article 81. The candidate for the post of President of the Republic who, during the 
first election round in which at least a half of the voters participate, receives the votes of 
more than half of all the voters who voted in the election, shall be deemed the elected 
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candidate. If less than half of the registered voters participate in the election, the 
candidate who receives the greatest number of votes, but no less than one-third of the 
votes of all the voters, shall be deemed the elected candidate. If, during the first election 
round, no single candidate gets the requisite number of votes, a repeat election shall 
be organized after two weeks between the two candidates who received the greatest 
number of votes. The candidate who receives more votes thereafter shall be deemed 
elected. If no more than two candidates take part in the first election round, and not 
one of them receives the requisite number of votes, a repeat election shall be held. 
Article 82. The elected President of the Republic shall begin his duties on the day 
following the expiration of the term of office of the President of the Republic after 
taking an oath in Vilnius in the presence of the representatives of the People and 
members of the Seimas to be loyal to the Republic of Lithuania and the Constitution, 
to conscientiously fulfill the duties of President, and to be equally just to all. The 
President of the Republic, upon being reelected, shall take the oath as well. The act of 
oath of the President of the Republic shall be signed by the President and by the 
Chairperson of the Constitutional Court, or, in the absence of the Chairperson, by a 
judge of the Constitutional Court. 
Article 83. The President of the Republic may not be a member of the Seimas or hold 
any other office, and may not receive any remuneration other than the salary estab- 
lished for the President as well as compensation for creative activities. A person elected 
President of the Republic must suspend his or her activities in political parties and 
political organizations until a new presidental election campaign begins. 
Article 84. The President of the Republic shall: 

(1) settle basic foreign policy issues and, together with the Government, implement 

foreign policy; 

(2) sign international treaties of the Republic of Lithuania and submit them to the Seimas 

for ratification; 

(3) appoint or recall, upon the recommendation of the Government, diplomatic repre- 

sentatives of the Republic of Lithuania in foreign states and international organizations; 

receive letters of credence and recall of diplomatic representatives of foreign states; con- 

fer highest diplomatic ranks and special titles; 

(4) appoint, upon approval of the Seimas, the Prime Minister, charge him or her to form 

the Government, and approve its composition; 

(5) remove, upon approval of the Seimas, the Prime Minister from office; 

(6) accept the powers returned by the Government upon the election of a new Seimas, 

and charge it to continue exercising its functions until a new Government is formed; 

(7) accept resignations of the Government and, as necessary, charge it to continue ex- 

ercising its functions or charge one of the Ministers to exercise the functions of the Prime 

Minister until a new Government is formed; accept resignations of individual Ministers 

and commission them to continue in office until a new Minister is appointed; 

(8) submit to the Seimas, upon the resignation of the Government or after it returns its 

powers and no later than within 15 days, the candidature of a new Prime Minister for 

consideration; 
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(9) appoint or dismiss, individual Ministers upon the recommendation of the Prime 
Minister; 
(10) appoint or dismiss, according to the established procedure, state officers provided 
by law; 
(11) propose Supreme Court judge candidates to the Seimas, and, upon the appointment 
of all the Supreme Court judges, recommend from among them a Supreme Court Chair- 
person to the Seimas; appoint, with the approval of the Seimas, Court of Appeal judges, 
and from among them—the Court of Appeal Chairperson; appoint judges and chairper- 
sons of district and local district courts, and change their places of office; in cases pro- 
vided by law, propose the dismissal of judges to the Seimas; 
(12) propose to the Seimas the candidatures of three Constitutional Court judges, and, 
upon appointing all the judges of the Constitutional Court, propose to the Seimas from 
among them a candidate for Constitutional Court Chairperson; 
(13) propose to the Seimas candidates for State Controller and Chairperson of the Board 
of the Bank of Lithuania; if necessary, propose to the Seimas to express nonconfidence in 
said officials; 
(14) appoint or dismiss, upon the approval of the Seimas, the chief commander of the 
Army and the head of the Security Service; 
(15) confer highest military ranks; 
(16) adopt, in the event of an armed attack which threatens State sovereignty or territorial 
integrity, decisions concerning defense against such armed aggression, the imposition of 
martial law, and mobilization, and submit these decisions to the next sitting of the Seimas 
for approval; 
(17) declare states of emergency according to the procedures and situations established 
by law, and submit these decisions to the next sitting of the Seimas for approval; 
(18) make annual reports in the Seimas about the situation in Lithuania and the domestic 
and foreign policies of the Republic of Lithuania; 
(19) call, in cases provided in the Constitution, extraordinary sessions of the Seimas; 
(20) announce regular elections to the Seimas, and, in cases set forth in sentence 2 of 
Article 58 of the Constitution, announce pre-term elections to the Seimas; 
(21) grant citizenship of the Republic of Lithuania according to the procedure estab- 
lished by law; 
(22) confer State awards; 
(23) grant pardons to sentenced persons; and 
(24) sign and promulgate laws enacted by the Seimas or refer them back to the Seimas 
according to the procedure provided for in Article 71 of the Constitution. 
Article 85. The President of the Republic, implementing the powers vested in him or 
her, shall issue acts-decrees. Decrees of the President, specified in items 3, 15, 17, and 
21 of Article 84 of the Constitution, shall be valid only if they bear the signature of the 
Prime Minister or an appropriate Minister. Responsibility for such decrees shall lie 
with the Prime Minister or the Minister who signed it. 
Article 86. The person of the President of the Republic shall be inviolable: while in 
office, the President may neither be arrested nor charged with criminal or administra- 
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tive proceedings. The President of the Republic may be prematurely removed from 
office only for gross violation of the Constitution, breach of the oath of office, or 
conviction of an offense. The Seimas shall resolve issues concerning the dismissal of 
the President of the Republic from office according to impeachment proceedings. 
Article 87. When, in cases specified in sentence 2 of Article 58 of the Constitution, the 
President of the Republic announces pre-term elections to the Seimas, the newly 
elected Seimas may, by three-fifths majority vote of all the Seimas members and within 
30 days of the first sitting, announce a pre-term election of the President of the 
Republic. If the President of the Republic wishes to compete in the election, he or she 
shall immediately be registered as a candidate. If the President of the Republic is 
reelected in such an election, he or she shall be deemed elected for a second term, 
provided that more than three years of the first term had expired prior to the election. 
If the expired period of the first term is less than three years, the President of the 
Republic shall only be elected for the remainder of the first term, which shall not be 
considered a second term. If a pre-term election for the President of the Republic is 
announced during the President’s second term, the current President of the Republic 
may only be elected for the remainder of the second term. 
Article 88. The powers of the President of the Republic shall be terminated: 

(1) upon the expiration of the term of office; 

(2) upon holding a pre-term presidential election; 

(3) upon resignation from office; 

(4) upon the death of the President of the Republic; 

(5) when the Seimas removes the President from office according to impeachment pro- 

ceedings; and 

(6) when the Seimas, taking into consideration the conclusion of the Constitutional 

Court and by three-fifths majority vote of all the Seimas members, adopts a resolution 

stating that the President of the Republic is unable to fulfill the duties of office for reasons 

of health. 
Article 89. In the event that the President dies or is removed from office according to 
impeachment proceedings, or if the Seimas resolves that the President of the Republic 
is unable to fulfill the duties of office for reasons of health, the duties of President shall 
temporarily be passed over to the Seimas Chairperson. In such a case, the Chairperson 
of the Seimas shall lose his or her powers in the Seimas, and at the behest of the Seimas, 
the duties of Chairperson shall temporarily be carried out by the Assistant Chairper- 
son. In said cases, the Seimas shall announce, within 10 days, an election for the 
President of the Republic which must be held within two months. If the Seimas cannot 
convene and announce the election for the President of the Republic, the election shall 
be announced by the Government. The Chairperson of the Seimas shall act for the 
President of the Republic when the President is temporarily absent beyond the bound- 
aries of the country or has fallen ill and by reason thereof is temporarily unable to fulfill 
the duties of office. While temporarily acting for the President of the Republic, the 
Chairperson of the Seimas may neither announce pre-term elections of the Seimas nor 
dismiss or appoint Ministers without the agreement of the Seimas. During the said 


498 Constitution of the Republic of Lithuania 


period, the Seimas may not consider the issue of lack of confidence in the Chairperson 
of the Seimas. The powers of the President of the Republic may not be executed in any 
other cases, or by any other persons or institutions. 

Article 90. The President of the Republic shall have residence. The financing of the 
President of the Republic and the President’s residence shall be established by law. 


Chapter 7: The Government of the Republic of Lithuania 


Article 91. The Government of the Republic of Lithuania shall consist of the Prime 
Minister and Ministers. 
Article 92. The Prime Minister shall, with the approval of the Seimas, be appointed or 
dismissed by the President of the Republic. The Ministers shall be appointed by the 
President of the Republic on the nomination of the Prime Minister. The Prime Minis- 
ter, within 15 days of being appointed, shall present the Government which he or she 
has formed and which has been approved by the President of the Republic to the 
Seimas and shall submit the program of its activities to the Seimas for consideration. 
The Government shall return its powers to the President of the Republic after the 
Seimas elections or upon electing the President of the Republic. A new Government 
shall be empowered to act after the Seimas approves its program by majority vote of 
the Seimas members participating in the sitting. 
Article 93. On entering upon their duties, the Prime Minister and the individual Min- 
isters shall, in the Seimas, take an oath to be loyal to the Republic of Lithuania and to 
observe the Constitution and laws. The text of the oath shall be established by the Law 
on the Government. 
Article 94. The Government of the Republic of Lithuania shall: 

(1) administer the affairs of the country, protect the inviolability of the territory of the 

Republic of Lithuania, and ensure State security and public order; 

(2) implement laws and resolutions of the Seimas concerning the implementation of laws, 

as well as the decrees of the President; 

(3) coordinate the activities of the ministries and other governmental institutions; 

(4) prepare the draft budget of the State and submit it to the Seimas; execute the State 

Budget and report on the fulfillment of the budget to the Seimas; 

(5) draft bills and submit them to the Seimas for consideration; 

(6) establish diplomatic relations and maintain relations with foreign countries and inter- 

r.ational organizations; and 

<7) discharge other duties prescribed to the Government by the Constitution and other 

laws. 
Article 95. The Government of the Republic of Lithuania shall resolve the affairs of 
State administration at its sittings by issuing directives which must be passed by a 
majority vote of all members of the Government. The State Controller may also 
participate in the sittings of the Government. Government directives shall be signed by 
the Prime Minister and the appropriate Minister. 
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Article 96. The Government of the Republic of Lithuania shall be jointly responsible 
to the Seimas for the general activities of the Government. The Ministers, in directing 
the spheres of administration entrusted to them, shall be responsible to the Seimas, the 
President of the Republic, and directly subordinate to the Prime Minister. 
Article 97. The Prime Minister shall represent the Government of the Republic of 
Lithuania and shall direct its activities. In the absence of the Prime Minister, or when 
the Prime Minister is unable to fulfill his or her duties, the President of the Republic of 
Lithuania, upon the recommendation of the Prime Minister, shall charge one of the 
Ministers to substitute for the Prime Minister during a period not exceeding 60 days; 
when there is no recommendation, the President of the Republic shall charge one of 
the Ministers to substitute for the Prime Minister. 
Article 98. Ministers shall head their respective ministries, shall resolve issues assigned 
to the competence of their ministries, and shall also discharge other functions pre- 
scribed by laws. A Minister may be temporarily substituted only by another member of 
the Government appointed by the Prime Minister. 
Article 99. The Prime Minister and Ministers may not hold any other office subject to 
nomination or election, may not be employed in business, commercial or other private 
institutions or companies, and may not receive any remuneration other than the salary 
established for their respective Government offices and compensation for creative 
activities. 
Article too. The Prime Minister and Ministers may not be prosecuted, arrested or 
have their freedoms restricted in any other way without the preliminary consent of the 
Seimas, or, if the Seimas is not in session, of the President of the Republic. 
Article ror. Upon the request of the Seimas, the Government or individual Ministers 
must give an account of their activities to the Seimas. When more than half of the 
Ministers are changed, the Government must be reinvested with authority by the 
Seimas. Otherwise, the Government must resign. The Government must also resign if: 
(1) the Seimas disapproves two times in succession of the program of the newly formed 
Government; 
(2) the majority of all the Seimas deputies express in a secret ballot vote a lack of confi- 
dence in the Government or in the Prime Minister; 
(3) the Prime Minister resigns or dies; or 
(4) after Seimas elections, when a new Government is formed. 
A Minister must resign if more than a half of all the Seimas members express, in a 
secret ballot vote, a lack of confidence in him or her. The President of the Republic 
shall accept resignations of the Government or individual Ministers. 


Chapter 8: The Constitutional Court 


Article 102. The Constitutional Court shall decide whether the laws and other legal 
acts adopted by the Seimas are in conformity with the Constitution and legal acts 
adopted by the President and the Government, do not violate the Constitution or laws. 


500 Constitution of the Republic of Lithuania 


The status of the Constitutional Court and the procedure for the execution of powers 
thereof shall be established by the Law on the Constitutional Court of the Republic of 
Lithuania. 
Article 103. The Constitutional Court shall consist of 9 judges appointed for an unre- 
newable term of 9 years. Every three years, one-third of the Constitutional Court shall 
be reconstituted. The Seimas shall choose 3 candidates for Constitutional Court 
judges from the candidates nominated by the President of the Republic of Lithuania, 3 
candidates from those nominated by the Chairperson of the Seimas, and 3 candidates 
from those nominated by the Chairperson of the Supreme Court; the Seimas shall 
appoint the candidates that they choose as judges. The Seimas shall appoint the Chair- 
person of the Constitutional Court from among the judges thereof and on the nomi- 
nation of the President of the Republic of Lithuania. Citizens of the Republic of 
Lithuania who have an impeccable reputation, who are trained in law, and who have 
served, for at least 10 years, in the legal profession or in an area of education related to 
his or her qualifications as a lawyer, shall be eligible for appointment as judges of the 
Constitutional Court. 
Article 104. In fulfilling their duties, judges of the Constitutional Court shall act inde- 
pendently of any other State institution, person or organization, and shall observe only 
the Constitution of the Republic of Lithuania. Before entering office, judges of the 
Constitutional Court shall, in the Seimas, swear to be faithful to the Republic of 
Lithuania and the Constitution. The restrictions on work and political activities which 
are imposed on court judges shall also apply to judges of the Constitutional Court. 
Judges of the Constitutional Court shall have the same rights concerning the invio- 
lability of their person as shall members of the Seimas. 
Article ro5. The Constitutional Court shall consider and adopt decisions concerning 
the conformity of laws of the Republic of Lithuania and legal acts adopted by the 
Seimas with the Constitution of the Republic of Lithuania. The Constitutional Court 
shall also consider the conformity with the Constitution of: 

(1) legal acts of the President; and 

(2) legal acts of the Government. 
The Constitutional Court shall present conclusions concerning: 

(1) the violation of election laws during presidential elections or elections to the Seimas; 

(2) whether the President of the Republic of Lithuania’s health is not limiting his or her 

capacity to continue in office; 

(3) the conformity of international agreements of the Republic of Lithuania with the 

Constitution; and 

(4) the compliance with the Constitution of concrete actions of Seimas members or other 

State officers against whom impeachment proceedings have been instituted. 
Article 106. The Government, no less than one-fifth of the members of the Seimas, 
and the courts shall have the right to address the Constitutional Court concerning legal 
acts specified in the first part of Article 105. No less than one-fifth of the members of 
the Seimas and the courts shall have the right to address the Constitutional Court 
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concerning the conformity of acts of the President with the Constitution and the laws. 
No less than one-fifth of the members of the Seimas, the courts, and the President of 
the Republic of Lithuania shall have the right to address the Constitutional Court 
concerning the conformity of an act of the Government with the Constitution and the 
laws. Upon the proposal of the President or the decision of the Seimas to investigate 
the conformity of an act with the Constitution, the applicability of the act shall be 
suspended. The Seimas may request a conclusion from the Constitutional Court, and 
in cases concerning Seimas elections and international agreements, the President of 
the Republic of Lithuania may also request a conclusion. The Constitutional Court 
shall have the right to refuse to accept cases for investigation or to prepare conclusions 
if the appeal is not based on legal motives. 
Article 107. Laws (or parts thereof) of the Republic of Lithuania or any other acts (or 
parts thereof) of the Seimas, acts of the President of the Republic of Lithuania, and 
acts (or parts thereof) of the Government may not be applied from the day of official 
promulgation of the decision of the Constitutional Court that the act in question (or 
part thereof) is inconsistent with the Constitution of the Republic of Lithuania. The 
decisions of the Constitutional Court on issues assigned to its jurisdiction by the 
Constitution shall be final and may not be appealed. On the basis of the conclusions of 
the Constitutional Court, the Seimas shall have a final decision on the issues set forth 
in sentence 3 of Article 105 of the Constitution. 
Article 108. The powers of a judge of the Constitutional Court shall be terminated: 

(1) on the expiration of the term of office; 

(2) upon the death of the judge; 

(3) upon voluntary resignation; 

(4) when the judge is incapable of fulfilling his or her duties for health reasons; and 

(5) upon being removed from office by the Seimas according to impeachment pro- 

ceedings. 


Chapter 9: The Court 


Article 109. In the Republic of Lithuania, the courts shall have the exclusive right to 
administer justice. While administering justice, judges and courts shall be indepen- 
dent. While investigating cases, judges shall obey only the law. The court shall adopt 
decisions on behalf of the Republic of Lithuania. 

Article 110. Judges may not apply laws which contradict the Constitution. In cases 
when there are grounds to believe that the law or other legal act applicable in a certain 
case contradicts the Constitution, the judge shall suspend the investigation and shall 
appeal to the Constitutional Court to decide whether the law or other legal act in 
question complies with the Constitution. 

Article 111. The court system of the Republic of Lithuania shall consist of the Su- 
preme Court, the Court of Appeal, district courts, and local courts. For the investiga- 
tion of administrative, labor, family and other litigations, specialized courts may be 
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established pursuant to law. Courts with special powers may not be established in the 
Republic of Lithuania in times of peace. The formation and competence of courts 
shall be determined by the Law on Courts of the Republic of Lithuania. 
Article 112. In Lithuania, only citizens of the Republic of Lithuania may be judges. 
Supreme Court judges, as well as the Chairperson of the Supreme Court, who shall be 
chosen from among them, shall be appointed and dismissed by the Seimas upon the 
recommendation of the President of the Republic of Lithuania. Judges of the Court of 
Appeals, as well as the Chairperson, who shall be chosen from among them, shall be 
appointed by the President of the Republic of Lithuania upon the approval of the 
Seimas. Judges and chairpersons of district courts, local courts, and other specialized 
courts shall be appointed, and if necessary, transferred to other places of office, by the 
President of the Republic of Lithuania. A special institution of judges provided by law 
shall submit recommendations to the President concerning the appointment of judges, 
as well as their promotion, transference, or dismissal from office. A person appointed 
as judge shall swear, according to the procedure established by law, to be faithful to the 
Republic of Lithuania and to administer justice only pursuant to law. 
Article 113. Judges may not hold any other elected or appointed posts, and may not be 
employed in any business, commercial, or other private institution or company. They 
are also not permitted to receive any remuneration other than the salary established for 
judges as well as payments for educational, scientific, or creative activities. Judges may 
not participate in the activities of political parties and other political organizations. 
Article 114. Institutions of State power and administration, members of the Seimas 
and other officers, political parties, public organizations, and citizens shall be pro- 
hibited from interfering with the activities of a judge or the court, and violation of this 
shall incur liability. Judges may not have legal actions instituted against them, nor may 
they be arrested or restricted of personal freedom without the consent of the Seimas, 
or in the period between sessions of the Seimas, of the President of the Republic of 
Lithuania. 
Article 115. Court judges of the Republic of Lithuania shall be dismissed from office 
according to the procedure established by law in the following cases: 

(1) at their own will; 

(2) upon expiration of their powers or upon reaching pensionable age as determined by 

law; 

(3) for reasons of health; 

(4) upon appointment to another office or upon voluntary transference to another place 

of office; 

(5) if their behavior discredits their position as judge; and 

(6) when a judgment imposed on them by a court comes into force. 
Article 116. If the Chairperson or judges of the Supreme Court or of the Court of 
Appeals grossly violate the Constitution, break their oath, or are found guilty of 
an offense, the Seimas may remove them from office according to impeachment 
proceedings. 
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Article 117. In all courts, the investigation of cases shall be open to the public. Closed 
court sittings may be held in order to protect the secrecy of a citizen’s or the citizen’s 
family’s private life, or to prevent the disclosure of State, professional, or commercial 
secrets. In the Republic of Lithuania, court trials shall be conducted in the State 
language. Persons who do not speak Lithuanian shall be guaranteed the right to par- 
ticipate in investigation and court proceedings through an interpreter. 

Article 118. Public prosecutors shall prosecute criminal cases on behalf of the State, 
shall carry out criminal prosecutions, and shall supervise the activities of the interroga- 
tive bodies. Pretrial interrogation shall be carried out by investigators. The procedure 
for the appointment of public prosecutors and judges and their status shall be estab- 
lished by law. 


Chapter 10: Local Governments and Administration 


Article 119. Administrative units provided by law on State territory shall be entitled to 
the right of self-government. This right shall be implemented through local govern- 
ment Councils. Members of local government Councils shall be elected for a two-year 
term on the basis of universal, equal and direct suffrage by secret ballot by the residents 
of their administrative unit who are citizens of the Republic of Lithuania. The pro- 
cedure for the organization and activities of self-government institutions shall be es- 
tablished by law. Local government Councils shall form executive bodies which are 
accountable to them for the direct implementation of the laws of the Republic of 
Lithuania and the decisions of the Government and the local government Council. 
Article 120. The State shall support local governments. Local governments shall act 
freely and independently within the limits of their competence which shall be estab- 
lished by the Constitution and laws. 

Article 121. Local governments shall draft and approve their own budget. Local gov- 
ernment Councils shall have the right within the established limits and according to the 
procedure provided by law to establish local dues, and to provide for the leverage of 
taxes and duties at the expense of their own budget. 

Article 122. Local government Councils shall have the right to appeal to the court 
regarding the violation of their rights. 

Article 123. In higher-level administrative units, the administration shall be organized 
by the Government according to the procedure established by law. Representatives 
shall be appointed by the Government to ensure that the Constitution and the laws are 
observed, and that the decisions of the Government are implemented. The powers of 
Government representatives and the procedures of their implementation shall be es- 
tablished by law. In cases and according to procedures provided by law, the Seimas 
may introduce direct administration on local government territory. 

Article 124. Deeds and actions of local government Councils as well as of their execu- 
tive bodies and officers which violate the rights of citizens and organizations may be 
appealed against in court. 
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Chapter 11: Finances, the State Budget 


Article 125. In the Republic of Lithuania, the central bank shall be the Bank of Lithu- 
ania, which is owned by the State. The Bank of Lithuania shall have the exclusive right 
to issue bank notes. The procedures for the organization and activities of the Bank of 
Lithuania as well as its powers shall be established by law. 

Article 126. The Bank of Lithuania shall be directed by the Bank Board, which shall 
consist of the Board Chairperson, the deputies to the Chairperson, and the Board 
members. The Board Chairperson of the Bank of Lithuania shall be appointed for a 
five-year term by the Seimas on the nomination of the President of the Republic of 
Lithuania. 

Article 127. The budgetary system of the Republic of Lithuania shall consist of the 
independent State budget of the Republic of Lithuania and the independent local 
governments’ budgets. State budget revenues shall be accrued from taxes, compulsory 
payments, dues, receipts from State property, and other income. Taxes, other budget- 
ary payments, and dues shall be established by the laws of the Republic of Lithuania. 
Article 128. Decisions concerning State loans and other basic property liabilities of the 
State shall be adopted by the Seimas on the recommendation of the Government. 
Procedures concerning the management, utilization, and disposal of State property 
shall be established by law. 

Article 129. The budget year shall begin on the Ist of January and shall end on the 31st 
of December. 

Article 130. The Government of the Republic of Lithuania shall prepare a draft bud- 
get of the State, and shall submit it to the Seimas no later than 75 days before the end of 
the budget year. 

Article 131. The draft budget of the State shall be considered by the Seimas, and shall 
be approved by law by the beginning of the new budget year. Upon considering the 
draft budget, the Seimas may only increase expenditures upon specifying financial 
sources for said expenditures. Expenditures established by law may not be reduced as 
long as said laws are not amended. 

Article 132. If the State Budget is not approved by the prescribed date, monthly budget 
expenditures at the beginning of the budget year may not exceed one-twelfth of the 
State Budget expenditures of the previous budget year. During the budget year the 
Seimas may change the budget. It shall be changed according to the same procedure 
by which it was drafted, adopted and approved. As necessary, the Seimas may approve 
an additional budget. 


Chapter 12: Control of the State 


Article 133. The system and powers of State control shall be established by law. State 
control shall be directed by the State Controller who shall be appointed for a five-year 
term by the Seimas upon the nomination of the President of the Republic of Lithuania. 
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Before taking office, the State Controller shall take an oath. The oath shall be estab- 
lished by law. 

Article 134. State control shall supervise the legality of the management and utilization 
of State property and the realization of the State budget. The State Controller shall 
give an account to the Seimas on the annual execution of the State budget. 


Chapter 13: Foreign Policy and National Defense 


Article 135. In conducting foreign policy, the Republic of Lithuania shall pursue the 
universally recognized principles and norms of international law, shall strive to safe- 
guard national security and independence as well as the basic rights, freedoms and 
welfare of its citizens, and shall take part in the creation of sound international order 
based on law and justice. In the Republic of Lithuania, war propaganda shall be 
prohibited. 
Article 136. The Republic of Lithuania shall participate in international organizations 
provided that they do not contradict the interests and independence of the State. 
Article 137. Weapons of mass destruction and foreign military bases may not be sta- 
tioned on the territory of the Republic of Lithuania. 
Article 138. The Seimas shall either ratify or denounce international treaties of the 
Republic of Lithuania which concern: 
(1) the realignment of the State borders of the Republic of Lithuania; 
(2) political cooperation with foreign countries, mutual assistance, or treaties related to 
national defense; 
(3) the renunciation of the utilization of, or threatening by, force, as well as peace treaties; 
(4) the stationing and status of the armed forces of the Republic of Lithuania on the 
territory of a foreign state; 
(5) the participation of Lithuania in universal or regional international organizations; and 
(6) mululateral or long-term economic agreements. 
Laws and international treaties may provide for other cases in which the Seimas shall 
ratify international treaties of the Republic of Lithuania. International agreements 
which are ratified by the Seimas of the Republic of Lithuania shall be the constituent 
part of the legal system of the Republic of Lithuania. 
Article 139. The defense of the State of Lithuania from foreign armed attack shall be 
the right and duty of every citizen of the Republic of Lithuania. Citizens of the Re- 
public of Lithuania are obliged to serve in the national defense service or to perform 
alternative service in the manner established by law. The organization of national 
defense shall be established by laws. 
Article 140. The main issues of national defense shall be considered and coordinated 
by the State Defense Council which, consists of the President of the Republic of 
Lithuania, the Prime Minister, the Seimas Chairperson, the Minister of National 
Defense, and the Chief Commander of the Army. The State Defense Council shall be 
headed by the President of the Republic of Lithuania. Procedures for its formation, 
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activities and powers shall be established by law. The Chief Commander of the armed 
forces shall be the President of the Republic of Lithuania. The Government, the 
Minister of National Defense, and the Chief Commander of the Army shall be respon- 
sible to the Seimas for the provision and command of State armed forces. The Minis- 
ter of National Defense may not be a serviceman who has not yet retired from active 
service. 

Article 141. Soldiers in active military service or alternative service, officers of the 
national defense, the police and the internal service, noncommissioned officers, re- 
enlistees who have not retired from service, and other paid officers of military and 
security services may not be members of the Seimas or of local government Councils. 
They may not hold elected or appointed posts in State civil service, and may not take 
part in the activities of political parties and political organizations. 

Article 142. The Seimas shall impose martial law, shall announce mobilization or 
demobilization, and shall adopt decisions to use the armed forces in defense of the 
homeland or for the fulfillment of the international obligations of Lithuania. In the 
event of an armed attack which threatens the sovereignty of the State or territorial 
integrity, the President of the Republic of Lithuania shall immediately pass a decision 
concerning defense against such armed aggression, shall impose martial law through- 
out the country or in separate parts thereof, shall declare mobilization, and shall 
submit these decisions to the next sitting of the Seimas; in the period between ses- 
sions, the President shall immediately convene an unscheduled session of the Seimas. 
The Seimas shall approve or abolish the decision of the President of the Republic of 
Lithuania. 

Article 143. In the event that a regular election must be held in time of military actions, 
either the Seimas or the President shall adopt a decision to extend the terms of the 
Seimas, the President, and local government Councils. In such cases, elections must be 
held within three months of the end of the war. 

Article 144. In the event that the constitutional system or public order of the State is 
threatened, the Seimas may declare a state of emergency throughout the country, or in 
separate parts thereof, for a period not exceeding six months. In the event of emer- 
gency, and if the Seimas is not in session, the President of the Republic shall have the 
right to pass such a decision, and shall, at the same time, convene an unscheduled 
session of the Seimas for the consideration of this issue. The Seimas shall approve or 
abolish the decision of the President of the Republic of Lithuania. States of emergency 
shall be regulated by law. 

Article 145. During martial law or a state of emergency, the rights and freedoms 
specified in Articles 22, 24, 25, 32, 35, and 36 of the Constitution may be temporarily 
restricted. 

Article 146. The State shall provide and care for soldiers whose health is damaged 
during military service, as well as for the families of soldiers who lose their lives during 
military service. The State shall also provide for citizens whose health is damaged 
while defending the homeland, and for the families of citizens who lose their lives in 
defense of the State. 
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Chapter 14: Amending the Constitution 


Article 147. In order to amend or append the Constitution of the Republic of Lithu- 
ania, a proposal must be submitted to the Seimas by either no less than one-fourth of 
the members of the Seimas, or by at least 300,000 voters. During a state of emergency 
or martial law, amendments to the Constitution may not be made. 

Article 148. The provision of Article 1 of the Constitution that the State of Lithuania is 
an independent democratic republic may be amended only by a referendum in which 
at least three-fourths of the electorate of Lithuania votes in favor thereof. The provi- 
sions of Chapter 1 (“The State of Lithuania”) and Chapter 14 (“Amending the Con- 
stitution”) may be amended only by referendum. Amendments of other chapters of 
the Constitution must be considered and voted upon in the Seimas twice. There must 
be a lapse of at least three months between each vote. Bills for constitutional amend- 
ments shall be deemed adopted by the Seimas if, in each of the votes, at least two-thirds 
of all the members of the Seimas vote in favor of the enactment. An amendment to the 
Constitution which is rejected by the Seimas may not be submitted to the Seimas for 
reconsideration for the period of one year. 

Article 149. The adopted law on an amendment to the Constitution shall be signed by 
the President of the Republic of Lithuania and officially promulgated within 5 days. If 
the President of the Republic of Lithuania does not sign and promulgate such a law in 
due time, this law shall become effective when the Chairperson of the Seimas signs and 
promulgates it. The law on an amendment to the Constitution shall become effective 
no earlier than one month after the adoption thereof. 


Final Provisions 


Article 150. The constituent parts of the Constitution of the Republic of Lithuania 
shall be: 

The 11 February 1991 Constitutional Law “On the State of Lithuania”; 

The 8 June 1992 Constitutional Act “On the Nonalignment of the Republic of Lithuania 

with Post-Soviet Eastern Alliances.” 
Article 151. This Constitution of the Republic of Lithuania shall become effective the 
day following the official promulgation of the results of the Referendum, provided that 
in the Referendum more than half of the electorate of Lithuania voted in favor thereof. 
Article 152. The procedure for the enforcement of this Constitution and separate 
provisions thereof shall be regulated by Law of the Republic of Lithuania, “On the 
Procedure for the Enforcement of the Constitution of the Republic of Lithuania,” 
which, together with this Constitution of the Republic of Lithuania, shall be adopted 
by referendum. 
Article 153. Upon the adoption of this Constitution in the Referendum, the Seimas of 
the Republic of Lithuania may, by 25 October 1993, amend by three-fifths majority 
vote of all the Seimas members the provisions of the Constitution of the Republic of 
Lithuania set forth in Articles 47, 55, 56, in item (2) of sentence 2 of Article 58, in 
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Articles 65, 68, 69, in items 11 and 12 of Article 84, in the first part of Article 87, in 
Articles 96, 103, 118, and in the final sentence of Article 119. 

Article 154. Upon their adoption by referendum, the Constitution of the Republic of 
Lithuania and the Law of the Republic of Lithuania “On the Procedure for the En- 
forcement of the Constitution of the Republic of Lithuania” shall be signed and 
promulgated within 15 days by the President of the Supreme Council of the Republic 
of Lithuania. 


Law on the Procedure for the Enforcement of the Constitution 
of the Republic of Lithuania 


Article 1. Upon the enforcement of the Constitution of the Republic of Lithuania, the 
Provisional Basic Law of the Republic of Lithuania shall become null and void. 
Article 2. Laws, other legal acts, or parts thereof which were in effect on the territory of 
the Republic of Lithuania prior to the adoption of the Constitution of the Republic of 
Lithuania, shall be effective provided that they do not contradict the Constitution and 
this law, and shall remain effective until they are either declared null and void or 
coordinated with the provisions of the Constitution. 
Article 3. Provisions of the laws of the Republic of Lithuania which determine the 
status of the supreme institutions of State power and administration of the Republic of 
Lithuania as well as the status of deputies and local governments shall be effective until 
the elected Seimas decides otherwise. 
Article 4. The powers of the Supreme Council and its deputies shall be terminated 
when the elected Seimas of the Republic of Lithuania convenes into its first sitting. 
The members of the Seimas of the Republic of Lithuania shall convene in a sitting on 
the third working day after the announcement of the Central Electoral Committee, 
following both election rounds; that at least three-fifths of all the members of the 
Seimas have been elected. 
Article 5. The following text shall be the established oath of members of the Seimas of 
the Republic of Lithuania: 
“T (full name), 
Swear to be faithful to the Republic of Lithuania; 
Swear to respect and observe its Constitution and laws and to protect the integrity of its 
territories; 
Swear to strengthen, to the best of my ability, the independence of Lithuania, and to 
conscientiously serve my Homeland, Democracy, and the well-being of the people of 
Lithuania. So help me God.” 
The oath may also be taken omitting the last sentence. 
Article 6. The legal situation during the period that there is no President of the Re- 
public shall be equivalent to the situation which is provided for in Article 89 of the 
Consttution of the Republic of Lithuania. As necessary, the Seimas, by a majority vote 
of more than half of all the members of the Seimas, may prolong the term provided in 
Article 89 for a period not exceeding four months. 
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Article 7. Judges of the Constitutional Court of the Republic of Lithuania, including 
the Chairperson of the Constitutional Court, must be appointed not later than one 
month after the President of the Republic is elected. Upon the initial appointment of 
Constitutional Court judges, three of them shall be appointed for a three-year term, 
three for a six-year term, and three for a nine-year term. The President of the Re- 
public, the Chairperson of the Seimas, and the Chairperson of the Supreme Court 
shall indicate in their proposals to appoint Constitutional Court judges which of them 
shall be appointed for three years, which for six, and which for nine. The judges of the 
Constitutional Court who are appointed for three- or six-year terms may hold the 
same office for one more term after an interval of at least three years. 

Article 8. The provisions of sentence 3 of Article 20 of the Constitution of the Republic 
of Lithuania shall become applicable once the laws on the criminal procedure of the 
Republic of Lithuania are coordinated with this Constitution. 


Vytautas Landsbergis 

President, Supreme Council 

Republic of Lithuania 

Vilnius, 6 November 1992 

(Approved by the citizens of the Republic of Lithuania in the Referendum on 25 Oc- 
tober 1992) 


THE CONSTITUTIONAL ACT OF POLAND 


({Done on the] 17th October, 1992 On the Mutual Relations 
Between the Legislative and Executive Institutions of the Republic of Poland 
and on Local Self-government [ Journal of Laws of the Republic of Poland of 23rd 
November, 1992, No. 84, item 426] for the purpose of improving the activity 
of the supreme authorities of the State, pending the passing of a new 
Constitution, of the Republic of Poland, is enacted as follows:) 


Chapter 1: General Principles 


Article 1. The State Organs of legislative power shall be the Sejm and the Senate of the 
Republic of Poland, executive power shall be the President of the Republic of Poland 
and the Council of Ministers, and judicial power shall be independent courts. 

Article 2. Deputies and Senators, persons who are members of the Council of Minis- 
ters, as well as other persons who hold offices or perform public functions on behalf of 
the State, as specified in the Constitutional act, are forbidden to engage in any activity 
inconsistent with exercising a mandate, office or function within the scope and under 
penalties determined by law. Persons mentioned [above] shall provide at the beginning 
and at the end of their term of office, or before entering into and after leaving office, a 
statement concerning their financial situation. 


Chapter 2: The Sejm and the Senate 


Article 3. The Sejm shall be composed of 460 Deputies chosen by secret ballot in 
general, equal, direct and proportional elections. The Senate shall be composed of 100 
Senators chosen by voivodeship! from the term of the Sejm, by secret ballot, in free, 
general and direct elections. 

Article 4. The term of the Sejm shall be 4 years beginning with the date of its election. 
The President of the Republic of Poland shall order the elections to the Sejm and the 
Senate to be held on a day which is not a day of work and which shall be within the 
month prior to expiry of the current term of office. The Sejm may be dissolved by its 
own resolution carried by a two-thirds majority vote of the number of Deputies re- 
quired by law. In cases specified by this Act, the President may, after consultation with 
the Marshal of the Sejm and the Marshal of the Senate, dissolve the Sejm. The term of 
office of the Sejm and the Senate shall expire on the day of proclamation of such 
resolution of the Sejm, or of the order of the President on a dissolution of the Sejm. In 
the event of dissolution of the Sejm by the President, or by virtue of a resolution of the 


1 Voivodeship: a unit of central governmental administration covering a specified geograph- 
ical area. At present, there are 49 such voivodeships in Poland. 
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Sejm, the President shall order the elections on a day which is not a day of work and 
which shall be no sooner than 3 months and no later than 4 months after expiry of the 
term of office of the Sejm. 

Article 5. The validity of elections or any complaint laid against the validity of the 
election of a Deputy shall be adjudicated upon by the Supreme Court. 

Article 6. A Deputy shall be a representative of the whole Nation. He? shall not be 
bound by any instruction of the electorate nor shall he be subject to recall. 

Article 7. A Deputy shall not be held accountable for his activities resulting from the 
exercise of his mandate within the period of such mandate or after its expiry, unless he 
has violated the personal rights of other persons. A Deputy shall be neither criminally 
liable, nor arrested nor detained without the authorization of the Sejm given by a two- 
thirds majority vote in the presence of at least half of the total number of Deputies. 
Article 8. The office of a Deputy shall not be held jointly with the office of a Senator, 
nor with any of the following offices: a judge of the Constitutional Tribunal, a judge of 
the Tribunal of State, the President of the National Bank of Poland, the Commissioner 
of Citizens’ Rights, the President of the Supreme Chamber of Control, an ambassador 
or a voivode. 

Article 9. The Sejm shall conduct debates during sittings. The first sitting of the newly 
elected Sejm shall be summoned by the President within 30 days following its election. 
Article ro. The Sejm shall elect from amongst its members a Marshal, Deputy Mar- 
shals and members of Committees. The Marshal and the Deputy Marshals shall 
constitute the Presidium of the Sejm. The presidium shall summon sittings of the Sejm 
and shall supervise its activities. The term of office of the Marshal and Deputy Mar- 
shals of the Sejm shall expire upon the inaugural sitting of the Sejm elected to a new 
term of office. 

Article 11. The Sejm may appoint a Committee in order to examine a particular 
matter, which shall, under the procedure specified in the Code of Criminal Procedure, 
have the right to conduct examinations of persons summoned by it. 

Article 12. The debates of the Sejm shall be open to the public. The Sejm may resolve 
by an absolute majority vote upon the holding of a debate in secret,? should this be 
required in the interests of the State. The Prime Minister, members of the Council of 
Ministers, as well as Ministers of State may speak during a sitting of the Sejm notwith- 
standing the order of the speakers and at any time they wish to do so. 

Article 13. The Sejm shall pass laws by majority vote, requiring the presence of at least 
half of the total number of Deputies, unless constitutional statutes provide otherwise. 
The same procedure shall be applied by the Sejm in the adoption of other resolutions, 
unless the provisions of statutes and resolutions of the Sejm provide otherwise. 

Article 14. The detailed organization and procedure of the work of the Sejm shall be 
defined by Rules of Procedure adopted by the Sejm. 


2 Whenever the male term is used in the text, it should be understood to refer also to the 
female. The Polish Constitution forbids discrimination based upon gender. See Articles 67 and 
78 of the Constitutional Provisions Continued in Force. 

3 That is, with the public excluded. 
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Article 15. The right to introduce legislation shall belong to Deputies, to the Senate, to 
the President and to the Council of Ministers. The Council of Ministers, upon intro- 
ducing a bill, shall indicate its financial consequences and shall enclose drafts of basic 
acts designed to effect its implementation. The right to propose amendments to bills 
during their consideration by the Sejm shall belong to the person who has introduced 
the bill, to Deputies and to the Council of Ministers. The Marshal of the Sejm, by his 
own initiative or upon a motion of the Council of Ministers, may refuse to order a vote 
upon an amendment which has not previously been referred to the relevant Commit- 
tee. The person who has introduced a bill may, during the course of its consideration, 
withdraw it at any time prior to the conclusion of the first reading of the bill. In the 
event of withdrawal of a bill, the Sejm shall decide on further procedure with respect to 
it. 

Article 16. The Council of Ministers may, in well-founded instances, declare a bill 
introduced by itself as urgent. The Rules of procedure of the Sejm shall define the 
modifications in the legislative procedure when a bill is declared urgent. The Marshal 
of the Sejm shall refuse to order a vote upon an amendment related to an urgent bill, 
which has not been previously referred to the relevant Committee. The periods, con- 
cerning the procedure applicable to an urgent bill, specified in Article 17, sentence 2 
and Article 18 sentence 2, shall be reduced to 7 days. 

Article 17. A statute adopted by the Sejm shall be submitted to the Senate by the 
Marshal of the Sejm. The Senate may, within 30 days, adopt a statute, introduce 
amendments to its text or reject it. If, within the period of 30 days following the 
submission of the statute, the Senate fails to adopt an appropriate resolution, the 
statute shall be considered passed. Any amendments by the Senate, imposing a burden 
upon the State Budget, shall be required to indicate a source of finance therefore. A 
resolution of the Senate rejecting a statute, or an amendment proposed by a resolution 
of the Senate, shall be considered accepted unless the Sejm rejects it by an absolute 
majority vote. 

Article 18. A statute adopted by the Sejm and the Senate shall be submitted by the 
Marshal of the Sejm to the President for signature. The President shall sign a statute 
within 30 days following its submission and shall order its promulgation in the Journal 
of Laws of the Republic of Poland. The President may refuse to sign a statute and refer it 
to the Sejm for its reconsideration, giving reasons therefor. If the said statute is re- 
passed by the Sejm, by a two-thirds majority vote, the President shall, within 7 days, 
sign the statute and shall order its promulgation in the Journal of Laws of the Republic of 
Poland, unless he refers it to the Constitutional Tribunal according to the following 
procedure. The President may, before signing a statute, refer it to the Constitutional 
Tribunal for an adjudication upon its conformity to the Constitution. The reference by 
the President to the Constitutional Tribunal shall suspend the time allowed for signing 
a statute. The President cannot refuse to sign a statute which has been judged, by the 
Constitutional Tribunal, as conforming to the Constitution. 

Article 19. A referendum may be held in cases of particular interest to the State. The 
right to order a referendum shall belong to: 
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(1) the Sejm, by its own resolution, carried by an absolute majority vote, or, 

(2) the President, with the consent of the Senate, passed by an absolute majority vote. 
The result of a referendum shall be binding when more than a half of the total number 
of persons eligible to vote have taken part in it. The principles and the methods of 
holding a referendum shall be established by law. 

Article 20. The revenues and expenditures of the State for a calendar year shall be 
specified in the Budget. In particular cases, the revenues and expenditures for a period 
shorter than a year may be specified in an interim budget. 

Article 21. The Council of Ministers shall be obliged to submit to the Sejm a draft 
Budget in sufficient time to allow for its adoption before the beginning of a fiscal year, 
and in particular cases, before the end of the first quarter of a year. The said time 
period and the requirements for a draft budget shall be established by law. Within a 
period of 20 days following the submission of the Budget passed by the Sejm, the 
Senate may resolve upon adopting it or introducing amendments thereto. The Council 
of Ministers shall, in the event of a failure to pass a Budget or an interim Budget, 
conduct its finances pursuant to the draft Budget. If the Budget has not been passed 
within a period of three months following the submission of a draft fulfilling the 
requirements of budgetary law, the President may dissolve the Sejm. 

Article 22. The Council of Ministers shall be obliged to submit to the Sejm a report 
upon the implementation of the Budget and reports on the implementation of other 
financial plans of the State adopted by the Sejm within a period of 6 months following 
the end ofa fiscal year. The Sejm shall perform an assessment of the implementation of 
the Budget and other financial plans of the State within a period of 2 months following 
the receipt of the report and shall resolve upon the granting of approval to the Council 
of Ministers, after receiving the opinion of the Supreme Chamber of Control, pre- 
sented by its President. In the event of such approval not being given, the Council of 
Ministers shall resign. 

Article 23. Upon application by the Council of Ministers, with reasons given, the Sejm 
may by statute, affirmed by an absolute majority vote, authorize the Council to issue 
regulations which shall have the force of statute. The statute authorizing the Council of 
Ministers to issue regulations having the force of statute shall specify the subject of 
such regulations and the time period during which the authorization shall be in force. 
Whilst the statute granting authorization to the Council of Ministers to issue regula- 
tions which have the force of statute is in effect, the right to introduce statutes within 
the scope mentioned here shall belong exclusively to the Council of Ministers. The 
statute shall not authorize the Council of Ministers to issue regulations which have the 
force of statute concerning: changes to the Constitution, election of a President, elec- 
tion of the Sejm, the Senate and local self-government organs, the State Budget, 
personal freedoms and rights of citizens, their political freedoms and rights, as well as 
rights and duties resulting from employment contracts and social security insurance, 
and also any consent to the ratification of international agreements mentioned in 
Article 33, sentence 2 of this Act. The President shall sign a regulation which has the 
force of statute, submitted to him by Council of Ministers, and shall order its pro- 
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mulgation in the Journal of Laws of the Republic of Poland. The President may, before 
signing such regulation having the force of statute, refer it to the Constitutional Tri- 
bunal for an adjudication upon its conformity to the Constitution. The President may 
refuse to sign a regulation which has the force of statute and shall return it to the 
Council of Ministers within a period of 14 days. A regulation which has the force of 
statute, returned by the President, may be introduced to the Sejm by the Council of 
Ministers, in the form of a bill. 

Article 24. The Sejm may declare a state of war only upon a military attack launched 
against the Republic of Poland, or in the event that an international agreement imposes 
an obligation of joint defense against an act of aggression. In cases when the Sejm is not 
in session, a state of war may be declared by the President. The terms, legal effects and 
the mode of implementation of such a declaration of a state of war shall be established 
by law. 

Article 25. A Deputy may address an interpellation or question to the Prime Minister 
or to an individual member of the Council of Ministers. An interpellation shall be 
submitted in writing and shall be answered within a period of 21 days. If the interpola- 
tor is not satisfied with the response, he may move to the Marshal of the Sejm for an 
additional answer and may request that it be given at a sitting of the Sejm. Questions 
shall be submitted orally, during each sitting of the Sejm, to be answered immediately. 
Detailed principles of submitting interpellations and questions, and the method of 
answering them shall be defined by Rules of Procedure of the Sejm. 

Article 26. Articles 5-10 and 12-14 shall apply, respectively, to the Senate and 
Senators. 

Article 27. In cases specified in the Constitutional Act, the Sejm and the Senate sitting 
jointly, presided over by the Marshal of Sejm, shall constitute the National Assembly. 


Chapter 3: The President of the Republic of Poland 


Article 28. The President of the Republic of Poland shall be the supreme representa- 
tive of the Polish State in internal and international relations. The President shall 
ensure observance of the Constitution, safeguard the sovereignty and security of the 
State, the inviolability and integrity of its territory, as well as upholding international 
treaties. 

Article 29. The President shall be elected by the Nation. The President shall be elected, 
by secret ballot, in general equal and direct elections by an absolute majority of valid 
votes. If no candidate has gained an absolute majority, a second ballot shall be held on 
the fourteenth day following the first ballot. The two candidates who have gained, 
sequentially, the largest number of votes in the first ballot, and have not withdrawn 
their candidature, shall take part in the second ballot. The person who gains the largest 
number of valid votes shall be considered elected. The President shall be elected for a 
term of five years, and may be reelected President only for one more term. Only a 
person who is a citizen of the Republic of Poland, holding a full electoral franchise and 
who has attained the age of 35 years, may be elected President. The term of office of 
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the President shall commence on the date of his inauguration. The election of the 
President shall be ordered by the Marshal of the Sejm no sooner than 4 months and no 
later than 3 months before the expiry of the term of office of the serving President, or 
within 14 days after the office comes vacant, specifying the date of the election which 
shall be on a day no later than 2 months following the day of his order. The election 
shall be held on a day which is not a day of work. 

Article 30. The President shall succeed to office upon making the following oath in the 
presence of the National Assembly: “Assuming, by the will of the Nation, the office of 
the President of the Republic of Poland, I do solemnly swear to be faithful to the 
provisions of the Constitution; I pledge that I will steadfastly guard the dignity of the 
Nation, the independence and security of the State, and also the good of the Homeland 
and the prosperity of its citizens shall forever remain my supreme obligation.” The 
oath may be also made with the additional words “So help me, God.” Accession to 
office by a President elected before expiry of the term of the outgoing President shall 
follow on the next day after expiry of the serving President’s term. 

Article 31. The President shall hold no other office and shall be neither a Deputy nor a 
Senator. 

Article 32. The President shall exercise general supervision in the field of international 
relations. The President shall appoint and recall the plenipotentiary representatives of 
the Republic of Poland to foreign countries and shall receive the Letters of Credence 
and recall of foreign diplomatic representatives accredited to him. Relations with 
foreign states, as well as with Polish diplomatic representatives abroad, shall be main- 
tained through the appropriate minister dealing with foreign affairs. 

Article 33. The President shall ratify and denounce international treaties, and shall 
notify the Sejm and the Senate thereof. Ratification and denunciation of international 
treaties relating to the borders of the State, to defensive alliances and to treaties which 
would burden the State with financial liabilities, or which would involve changes in 
legislation, shall require authorization by statute. 

Article 34. The President shall exercise general supervision with respect to the external 
and internal security of the State. The advisory organ to the President in connection 
with such matters shall be the National Security Council. 

Article 35. The President shall be the Supreme Commander of the Armed Forces of 
the Republic of Poland. The President, in agreement with the Minister of National 
Defense, shall appoint and dismiss deputy chiefs of the General Staff, commanders of 
branches of the Armed Forces and commanders of military districts. The President 
shall appoint a Commander-in-Chief for the period of war and may dismiss him. 
Article 36. In the event of State security being endangered by external forces, the 
President may introduce martial law in a part of or upon the whole territory of the 
Republic of Poland, and may also declare a partial or general mobilization. The orga- 
nization of the authorities of the State during a period of martial law, and other legal 
consequences of such declaration of martial law, shall be established by law. 

Article 37. The President may, for a definite period of time but not longer than 3 
months, introduce a state of emergency in a part of or upon the whole territory of the 
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State in the event of threats to its internal security or following upon natural calamity. 
This period may be extended only once by not longer than another 3 months with the 
consent of the Sejm. Whilst a state of emergency exists, the Sejm shall not be dissolved, 
and its term of office shall not expire before 3 months following the date of termination 
of that state of emergency. Neither the Constitution nor the electoral laws shall be 
changed during the period of a state of emergency. The detailed terms, legal effects 
and the mode of implementation of a state of emergency shall be established by law. 
Article 38. The Prime Minister shall inform the President about fundamental matters 
concerning the activity of the Council of Ministers. On matters of particular impor- 
tance to the State, the President may summon sittings of the Council of Ministers and 
preside over them. 
Article 39. The President may deliver a Message to the Sejm or to the Senate. Such 
Message shall not be a subject of debate. 
Article 40. The President shall propose to the Sejm the appointment and recall of the 
President of the National Bank of Poland. 
Article 41. The President shall grant and revoke Polish citizenship. 
Article 42. The President shall appoint judges upon a motion of the National Council 
of the Judiciary. 
Article 43. The President shall have the power of pardon. 
Article 44. The President shall confer orders and decorations. 
Article 45. In order to implement statutes and upon the basis of powers specified 
therein, the President shall issue regulations and executive orders. The President shall 
issue executive orders within the scope of his statutory powers. 
Article 46. Legal acts issued by the President, in order to be valid, shall be counter- 
signed by the Prime Minister or by the appropriate minister who submitted the matter 
to the President. 
Article 47. The provisions of Article 46 shall not apply to: 

(1) summoning of the first sitting of the newly elected Sejm and Senate; 

(2) dissolution of the Sejm; 

(3) proclamation of the election to the Sejm and to the Senate; 

(4) introduction of legislation; 

(5) signing and refusing to sign a statute or regulation which has the force of statute; 

(6) making application to the Constitutional Tribunal for adjudication upon the confor- 

mity of a statute, or of a regulation which has the force of statute, to the Constitution; 

(7) nomination of the Prime Minister and appointment of the whole Council of Minis- 

ters; 

(8) accepting resignation of the Council of Ministers and obliging that body to continue 

with its duties; 

(9) summoning sittings of the Council of Ministers; 

(10) a preliminary motion to bring a person to constitutional accountability before the 

Tribunal of State; 

(11) submitting motions that an investigation be made by the Supreme Chamber of 

Control; 
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(12) appointment and recall of the President of the Chief Administrative Court and of 

presidents of the Supreme Court; 

(13) the powers of the President, mentioned in Article 19, item 2, and in Articles 39-44 

and 48. 
Article 48. The President may appoint Ministers of State* to represent him in matters 
related to the exercise of his powers. The executive office of the President shall be the 
President’s Chancellory. The rules and regulations of the Chancellory shall be formu- 
lated by the President who shall also appoint and dismiss its Chief Officer. 
Article 49. The office of the President shall become vacant before the term expires: 

(1) upon his death; 

(2) upon his resignation from office; 

(3) upon the declaration by the National Assembly of his permanent incapacity to ex- 

ercise the duties of President due to the state of his health. Such decision shall be taken by 

at least a two-thirds majority vote requiring the presence of at least half of the total 

number of members of the National Assembly; 

(4) upon his recall from office following a decision of the Tribunal of State. 
In the event of a vacancy in the office of President, then until accession to the office by 
a new President, and also in the case of the President’s temporary incapacity to ex- 
ercise his duties, the Marshal of the Sejm shall act as President and, if he is not able to 
exercise this function, the Marshal of the Senate. A person acting as President shall not 
dissolve the Sejm. 
Article 50. The President may be held accountable for an infringement of the Consti- 
tution and the laws, as well as for committing an offense, only by indictment before the 
Tribunal of State. An indictment may be brought against the President upon the 
resolution of the National Assembly carried by at least a two-thirds majority vote of the 
total number of its members, on the motion of at least one-quarter of the total number 
of its members. The President, upon being indicted, shall be suspended from execut- 
ing all functions of his office. Article 49, paras. 2 and 3 shall apply, accordingly. 


Chapter 4: The Council of Ministers of the Republic of Poland 
(The Government) 


Article 51. The Council of Ministers shall conduct the internal affairs and the foreign 
policy of the Republic of Poland. The Council of Ministers shall manage the entire 
governmental administration. 

Article 52. The Council of Ministers shall made decisions in all matters relating to the 
policy of the State, which have not been reserved by this Constitutional Act or other 
statute to the President or to another organ of State administration or self-government. 
The Council of Ministers, in particular: 

(1) shall ensure the implementation of statutes; 


4 Thatis, to function within his own chancellory. 
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(2) shall issue regulations which have the force of statutes, satisfying the requirements 

specified in Article 23 of this Act; 

(3) shall direct, coordinate and control the work of all other organs of State administra- 

tion, being responsible for their activity to the Sejm; 

(4) shall protect, pursuant to statutes, the interests of the State Treasury; 

(5) shall prepare the draft Budget and drafts of other financial plans of the State, and 

supervise their implementation, following their approval by the Sejm; 

(6) shall supervise local self-government and other forms of self-government within the 

limits and by means specified in the Constitutional Act and other statutes; 

(7) shall maintain the relations and shall conclude treaties with the governments of for- 

eign states and with international organizations; 

(8) shall ensure the external and internal security of the State. 
Article 53. The Council of Ministers (the Government) shall be composed of: 

(1) the Prime Minister as its chairman; 

(2) Deputy Prime Ministers; 

(3) Ministers; 

(4) Chairmen of Commissions and Committees specified by law, who exercise functions 

of the main organs of State administration, appointed pursuant to the provisions of 

Articles 57-62. 
In the event that a Deputy Prime Minister has not been appointed, his duties may be 
exercised by another Minister. The Council of Ministers shall act collectively. The 
organization and procedure of its works shall be established by law. 
Article 54. For the purpose of implementing statutes, and pursuant to authorization 
provided thereunder, the Council of Ministers shall issue regulations. The Council of 
Ministers shall pass regulations within the scope of its constitutional powers. 
Article 55. The Prime Minister shall direct the work of the Council of Ministers, and 
he shall coordinate and control the work of individual Ministers. The Prime Minister 
shall be the chief officer of all employees of the governmental administration. For the 
purpose of implementing statutes, and pursuant to authorization provided there- 
under, the Prime Minister shall issue regulations. 
Article 56. The Minister shall direct the work of a unit of state administration. The 
scope of the Minister’s activity shall be established by law. The Minister shall direct the 
work of his unit of state administration with the assistance of the Secretaries and 
Undersecretaries of State, who are appointed by the Prime Minister on the motion of 
the Minister. For the purpose of implementing statutes and pursuant to authorization 
provided thereunder, the Minister shall issue regulations and executive orders. The 
Council of Ministers may, on the motion of Prime Minister, annul a regulation or an 
executive order issued by a Minister. 
Article 57. The President shall nominate the Prime Minister, and on his motion the 
President shall appoint the Council of Ministers according to the composition pro- 
posed by the Prime Minister, within a period of 14 days following the first sitting of the 
Sejm or the acceptance of the resignation of the Council of Ministers. The appoint- 
ment of the Prime Minister by the President shall be in conjunction with the appoint- 
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ment of the Council of Ministers. The Prime Minister shall, within a period not longer 
than 14 days following appointment by the President, submit to the Sejm a program of 
activity of the Council of Ministers together with a motion requiring a vote of confi- 
dence. The Sejm shall pass a vote of confidence by an absolute majority vote. 
Article 58. In the event that a Council of Ministers has not been appointed pursuant to 
the provisions of Article 57, the Sejm shall choose the Prime Minister and a Council of 
Ministers composed as indicated by him, by an absolute majority vote within a period 
of 21 days. The President shall appoint a Government chosen by such means and 
accept its oath of office. 
Article 59. In the event that the Council of Ministers has not been appointed pursuant 
to the provisions of Article 58, the President shall appoint the Prime Minister, and on 
motion of the Prime Minister, shall appoint a Council of Ministers pursuant to the 
provisions of Article 57, provided that the Sejm has passed a vote of confidence by 
majority vote. 
Article 60. In the event that a Council of Ministers has not been appointed pursuant to 
the provisions of Article 59, the Sejm shall choose a Prime Minister and a Council of 
Ministers composed as indicated by him, by majority vote within a period of 21 days. 
The President shall appoint a Government chosen by such means and accept its oath 
of office. 
Article 61. ‘The Prime Minister shall lay a motion to appoint the Ministers of Foreign 
Affairs, of National Defense and of Internal Affairs and consultation with the President. 
Article 62. In the event that a Council of Ministers has not been appointed pursuant to 
the provisions of Article 60, the President shall dissolve the Sejm or, within a period of 
14 days, shall appoint the Prime Minister and the Council of Ministers for a period of 
not longer than 6 months. In the event that the Sejm has not passed a vote of confi- 
dence in this Government before the expiry of this period and has not passed a vote of 
no-confidence pursuant to the provisions of Article 66, the President shall dissolve the 
Sejm. 
Article 63. The Prime Minister and Ministers shall, in the presence of the President 
make the following oath: “Assuming this office of Prime Minister (Minister) I do 
solemnly swear to be faithful to the provisions of the Constitution, and that the good of 
the Homeland and the prosperity of its citizens shall forever remain my supreme 
obligation.” 
The oath may also be made with the additional words “So help me, God.” 
Article 64. The Prime Minister shall submit the resignation of the Government to the 
President in the following cases: 

(1) the convocation of the newly elected Sejm; 

(2) the resignation of the Council of Ministers or of the Prime Minister from office; 

(3) a vote of confidence has not been granted to the Council of Ministers by the Sejm; 

(4) a vote of no-confidence has been passed by the Sejm. 
Article 65. In the event that a Prime Minister has submitted the resignation of the 
Government for reasons specified in Article 64, items (1)—(3), the President shall 
accept the resignation. The President, upon accepting a resignation of the Govern- 
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ment, shall oblige it to continue with its duties until a new Council of Ministers is 
appointed 

Article 66. The Sejm may resolve, by an absolute majority, upon a vote of no- 
confidence in the Council of Ministers. A motion for a vote of no-confidence may be 
moved by at least 46 Deputies and shall be put to a vote no sooner than 7 days after it 
has been submitted. In the event that a vote of no-confidence has not been passed, a 
subsequent motion of a like kind may be made after 3 months following the day of the 
vote upon the previous motion. This time limit shall not apply if the motion is passed 
by at least 115 Deputies. The Sejm, having passed a vote of no-confidence, may at the 
same time choose a new Prime Minister and oblige him to form a Government pur- 
suant to the provisions of Article 58. If the Sejm has passed a vote of no-confidence, 
without at the same time choosing a new Prime Minister, the President shall accept the 
resignation of the Government or shall dissolve the Sejm. 

Article 67. The Sejm may pass a vote of no-confidence in an individual Minister. The 
provisions of Article 66, sentences 1-3 shall apply, as the case may be. A Minister, in 
whom a vote of no-confidence has been passed by the Sejm, shall resign and the 
President shall accept his resignation. 

Article 68. A Minister may resign from his office by offering his resignation to the 
Prime Minister. Upon a motion by the Prime Minister, the President may effect 
changes in the office of individual Ministers. 

Article 69. A voivode is an officer of governmental administration and a representative 
of the Council of Ministers in a voivodeship. The procedure of appointment and recall 
of voivodes, as well as their scope of activity, shall be established by law. 


Chapter 5: Local Self-Government 


Article 70. Local self-government shall be the basic form of organization of local 
public life. Units of local self-government shall possess legal personality as commu- 
nities of inhabitants in a particular area existing by force of law. The right of ownership 
and other property rights vested in a unit of local self-government shall be the property 
of the community. The commune shall be the basic unit of local self-government. 
Other types of units of local self-government shall be established by law. 

Article 71. Local self-government shall concern itself, with the limits defined by law, 
with the performance of a substantial part of public tasks, except for those tasks which 
are, by statute, reserved exclusively to the competence of governmental administra- 
tion. Units of local self-government shall perform public tasks ascribed to them, in 
their own names and with their own responsibility, in order to satisfy the needs of the 
inhabitants. Units of local self-government, within the limits defined by law, shall 
exercise powers of governmental administration. For this purpose, they shall be pro- 
vided with appropriate financial resources. Units of local self-government shall fulfill 
their tasks by means of their own constitutive and executive bodies, and shall, within 
the limits defined by law, be free to formulate their organizational structures. 

Article 72. Elections to constitutive bodies of self-government shall be general and 
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equal, and shall be done by secret ballot. The inhabitants may take decisions by means 
of a local referendum. The requirements and procedures of holding a local referen- 
dum shall be established by law. 

Article 73. The revenues of units of local self-government shall consist of their own 
revenues as well as subsidies and grants. The sources of revenues for units of local self- 
government in the field of public tasks shall be guaranteed by law. 

Article 74. The supervision of the activity of units of local self-government shall be 
defined by law. 

Article 75. The principles governing association of units of local self-government and 
the representation of their interests to the State authorities shall be defined by law. 


Chapter 6: Transitional and Final Provisions 


Article 76. The provisions of Article 8 shall not apply to persons who take office before 
the day of coming into force of this Act. 

Article 77. The Constitution of the Republic of Poland of 22nd July, 1952 (Dziennik 
Ustaw—Journal of Laws of 1976, No. 7, item 36; of 1980, No. 22, item 81; of 1982, No. 
II, item 83; of 1983, No. 39, item 175; of 1987, No. 14, item 82; of 1988, No. 19, item 
129; of 1989, No. 19, item 101, and No. 75, item 444; of 1990, No. 16, item 94, No. 29, 
item 171, and No. 67, item 397; of 1991, No. 41, item 176, and No. I19, item 514; and 
of 1992, No. 75, item 367), shall cease to have effect except that the provisions of 
chapters I, 4, 7 (with the exception of Article 94), 10 and 11 shall continue in force. 
Article 78. This Act shall enter into force 14 days after its promulgation.° 


CONSTITUTIONAL PROVISIONS 


Continued in Force pursuant to Article 77 of the Constitutional act of 
17th October, 1992 on the mutual relations between the legislative and executive 
institutions of the Republic of Poland and on local self-government repealing the 
Constitution of the Republic of Poland of 22nd July, 1952. 


Chapter 1: The Foundations of the Political and Economic System 


Article r. The Republic of Poland is a democratic state ruled by law and implementing 
the principles of social justice. 

Article 2. Supreme power in the Republic of Poland shall be vested in the Nation. The 
Nation shall exercise its power through its representatives elected to the Sejm and to 
the Senate. The exercise of such power may also be implemented by means of a 
referendum. The principles and the methods of holding a referendum shall be estab- 
lished by law. 


5 The act entered into force on Tuesday, Dec. 8, 1992. 
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Article 3. Observance of the laws of the Republic of Poland shall be the fundamental 
duty of every organ of State. All the organs of State authority and administration shall 
work on the basis of compliance with the law. 

Article 4. Political parties shall be formed voluntarily and shall be based upon the 
equality of all citizens of the Republic of Poland. Their purpose shall be to influence 
the formulation of the policy of the State by democratic means. The Constitutional 
Tribunal shall adjudicate upon the inconsistency of the aims or activities of a political 
party with the Constitution. 

Article 5. The Republic of Poland shall guarantee the participation of local self- 
government in the exercise of power and freedom of activity to other forms of self- 
government. 

Article 6. The Republic of Poland shall guarantee freedom of economic activity re- 
gardless of the type of ownership; restrictions of this freedom may be imposed only by 
means of statute. 

Article 7. The Republic of Poland shall protect ownership and the right of succession 
and shall guarantee comprehensive protection of personal property. Expropriation 
may be allowed exclusively for public purposes and for just compensation. 

Article 8. The Armed Forces of Republic of Poland shall safeguard the sovereignty and 
independence of the Polish Nation, its security and peace. 

Articles 9 and ro are repealed. 


Chapter 4: The Constitutional Tribunal, the Tribunal of State, the Supreme 
Chamber of Control, the Commissioner for Citizens’ Rights 


Article 33a. The Constitutional Tribunal shall adjudicate upon the conformity to the 
Constitution of laws and other normative acts enacted by main and central State 
organs, and shall formulate universally binding interpretation of the laws. Judgments 
of the Constitutional Tribunal on the nonconformity of laws to the Constitution are 
subject to examination by the Sejm. Judgments of the Constitutional Tribunal on the 
nonconformity of other normative acts to the Constitution or laws are binding. The 
Constitutional Tribunal shall apply measures to remove any nonconformity. Members 
of the Constitutional Tribunal shall be elected by the Sejm from among persons who 
are distinguished in knowledge of the law. Members of the Constitutional Tribunal 
shall be independent and subject only to the Constitution. The jurisdiction, organiza- 
tion and procedure of the Constitutional Tribunal shall be determined by law. 

Article 33b. The Tribunal of State shall adjudicate upon responsibility for infringe- 
ments of the Constitution and laws by persons holding supreme State offices which are 
specified by law. The Tribunal of the State may adjudicate upon the criminal respon- 
sibility of persons who are being prosecuted for reasons specified above and for any 
offenses committed in connection with their office. The Tribunal of State is elected by 
the Sejm, from persons not being Deputies, for the period of the Sejm’s term of office. 
The First President of the Supreme Court shall be the Chairman of the Tribunal of 
State. Judges of the Tribunal of State are independent and subject only to the laws. The 
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jurisdiction, organization and procedure of the Tribunal of State shall be determined 
by law. 

Article 34. The Supreme Chamber of Control is appointed to control the economic, 
financial and organizational-administrative activities of organs of state administration, 
enterprises and other organizational units subordinated to such organs, from the point 
of view of legality, economic efficiency, efficacy and integrity. The Supreme Chamber 
of Control may also undertake, within the scope determined by law, control of cooper- 
ative organizations and their unions, social organizations as well as units of the non- 
socialized economy. 

Article 35. The Supreme Chamber of Control is subordinate to the Sejm. The Su- 
preme Chamber of Control shall present to the Sejm its comments upon the reports of 
the Council of Ministers concerning the implementation of the national social and 
economic plan as well as an assessment of the implementation of the State Budget. The 
Supreme Chamber of Control shall annually present to the Sejm a report upon its 
activities. 

Article 36. The President of the Supreme Chamber of Control is appointed and re- 
called by the Sejm, with the consent of the Senate. The Supreme Chamber of Control 
acts collectively. The organization and mode of functioning of the Supreme Chamber 
of Control is determined by law. 

Article 36a. The Commissioner for Citizens’ Rights shall safeguard the observance of 
citizens’ rights and freedoms specified in the Constitution and other legal provisions. 
The Commissioner for Citizens’ Rights shall be appointed by the Sejm, with the 
consent of the Senate, for a four-year term of office. The mode of functioning of the 
Commissioner for Citizens’ Rights shall be determined by law. 

Article 36b. The National Council of Radio and Television shall safeguard the obser- 
vance of the freedom of speech, the citizen’s right for information and social interest in 
radio and television. The Members of the Council shall be appointed by the Sejm, 
Senate, and the President. For the purpose of implementing statutes and pursuant to 
authorization provided thereunder the National Council of Radio and Television shall 
issue resolutions and regulations. The rules of the nomination of members of the 
Council, the organization, and the mode of its functioning is determined by law. 


Chapter 7: The Courts and System of Public Prosecution 


Article 56. The administration of justice in the Republic of Poland shall be carried out 
by the Supreme Court, the common courts and special courts. Boards for the Ad- 
judication of Misdemeanors shall judicially settle cases of misdemeanors. The struc- 
ture, jurisdiction and procedure of the Courts and the Boards for the Adjudication of 
Misdemeanors shall be defined by laws. 

Article 57. The Courts shall pronounce judgments in the name of the Republic of 
Poland. 

Article 58 is repealed. 

Article 59. People’s lay judges shall take part in the hearing of cases and in the pro- 
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nouncement of judgment with the exception of instances defined by law. When ad- 
judicating upon cases in courts, the people’s lay judges shall have the same rights as 
professional judges. People’s lay judges shall be elected. The rules and mode of elec- 
tion of the people’s lay judges of common and special courts and their terms of office 
shall be defined by law. 

Article 60. Judges are irremovable except in instances specified by law. The powers, 
composition and procedure of the National Council of the Judiciary shall be estab- 
lished by law. 

Article 61. The Supreme Court shall be the main judicial organ and shall supervise the 
work of all other courts in respect of their adjudications. The mode of exercising 
supervision by the Supreme Court shall be defined by law. The First President of the 
Supreme Court shall be chosen from among the judges of the Supreme Court by the 
Sejm, which may recall him on the motion of the President of the Republic, but 
Presidents of the Supreme Court shall be appointed and may be recalled by the 
President of the Republic. 

Article 62. Judges shall be independent and subject only to the laws. 

Article 63. Cases in all courts of the Republic of Poland shall be heard in public. The 
law may specify exceptions to this rule. The accused shall be guaranteed the right to 
defense. The accused may have a defense counsel, either of his own choice, or ap- 
pointed by the court. 

Article 64. The Office of Public Prosecution shall safeguard observations of the law 
and the prosecution of offenses. The Office of Public Prosecution is subordinate to the 
Minister of Justice who holds the office of the Prosecutor-General. The method of 
appointment and recall of prosecutors as well as the principles of organization and 
procedure of the Office of Public Prosecution shall be defined by law. 

Articles 65 and 66 are repealed. 


Chapter 8: The Fundamental Rights and Duties of Citizens 


Article 67. The Republic of Poland shall strengthen and extend the rights and free- 
doms of citizens. Citizens of the Republic of Poland shall have equal rights irrespective 
of sex, birth, education, profession, nationality, race, religion, social status and origin. 
It shall be the duty of the citizens of the Republic of Poland to conscientiously perform 
their duties toward the Homeland and contribute to its development. 

Article 68. Citizens of the Republic of Poland shall have the right to work: that is, the 
right to employment paid in accordance with the quantity and quality of the work 
done. 

Article 69. Citizens of the Republic of Poland shall have the right to rest and leisure. 
The right to rest and leisure shall be assured to employees: by the statutory reduction 
of working time through the application of the eight-hour working day, shorter work- 
ing time in cases specified by law, by statutory days free from work and by annual paid 
holidays. The organization of holiday schemes, the development of tourism, health 
resorts, sports facilities, community centers, clubs, recreation rooms, parks and other 
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leisure-time facilities shall provide opportunities for healthy and cultural recreation to 
an increasing number of working people in town and country. 
Article 70. Citizens of the Republic of Poland shall have the right to health protection 
and to assistance in the event of sickness or inability to work. This right shall be 
implemented to an increasing degree by: 
(1) the development of social insurance to cover sickness, old age and inability to work 
and by the enlargement of various forms of social assistance; 
(2) the development of State-organized protection of health and by the raising of health 
standards of the population, free medical assistance for all working people and their 
families, a steady improvement of safety conditions, protection and hygiene at work, 
extensive prevention and treatment of disease, and care for the disabled; 
(3) the development of hospitals, sanatoria, outpatient clinics, medical aid centers, and 
sanitation facilities. 
Article 71. Citizens of the Republic of Poland shall have the right to benefit from the 
natural environment and it shall be their duty to protect it. 
Article 72. Citizens of the Republic of Poland shall have the right to education. The 
right to education shall be ensured to an increasing degree by: 
(1) free education; 
(2) universal and compulsory elementary education; 
(3) universalization of secondary education; 
(4) development of higher education; 
(5) assistance from the State in raising the skills of citizens employed in industrial estab- 
lishments and other places of employment in town and country; 
_ (6) a scheme of State scholarships, the development of hostels, boarding schools and 
students’ hostels, as well as other forms of material aid. 
Article 73. Citizens of the Republic of Poland shall have the right to benefit from 
cultural achievements and to creatively participate in the development of national 
culture. This right shall be increasingly ensured by developing and making available to 
the working people of town and country: libraries, books, press, radio, cinemas, the- 
aters, museums and exhibitions, houses of culture, clubs and recreation rooms; by 
comprehensively promoting and stimulating cultural creative activity by the people 
and developing creative talents. 
Article 74. The Republic of Poland shall foster the comprehensive development of 
science based on the achievements of the most advanced thought of mankind and of 
progressive Polish thought, that is, science in the service of the Nation. 
Article 75. The Republic of Poland shall concern itself with the development of litera- 
ture and arts which express the needs and aspirations of the Nation, and which are in 
keeping with the best progressive traditions of Polish creativity. 
Article 76. The Republic of Poland shall ensure comprehensive protection to the vet- 
erans of struggles for national and social liberation. 
Article 77. The Republic of Poland shall extend special protection to the creative 
intelligentsia, that is, to those working in the field of science, education, literature and 
art, as well as to pioneers of technological progress, rationalizers and inventors. 
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Article 78. Women in the Republic of Poland shall have equal rights with men in all 
fields of public, political, economic, social and cultural life. The equality of the rights 
of women shall be guaranteed by: 
(1) equal rights with men to work and to be paid according to the principle “equal pay for 
equal work,” the right to rest and leisure, to social insurance, to education, to honors and 
decorations, and to hold public offices; 
(2) mother-and-child care, protection of expectant mothers, paid leave before and after 
confinement, the development of a network of maternity clinics, creches and nursery 
schools, the extension of a network of service establishments and canteens. 
The Republic of Poland shall strengthen the position of women in society, especially of 
gainfully employed mothers and women. 
Article 79. Marriage, motherhood and family shall be safeguarded and protected by 
the Republic of Poland. The State shall extend special protection to families with many 
children. It shall be the parents’ duty to bring up their children to become law-abiding 
citizens who are aware of their duties as citizens of the Republic of Poland. The 
Republic of Poland shall ensure the implementation of rights and obligations in respect 
of alimony. Children born without marriage shall have rights equal to those born 
within marriage. The Republic of Poland, being mindful of the interests of the family, 
shall strive to improve housing conditions, and, in cooperation with citizens, shall 
develop and promote various forms of residential construction, especially those pro- 
moted by cooperative societies, and shall show care in the proper management of 
housing resources. 
Article 80. The Republic of Poland shall devote special attention to the education of 
youth and shall ensure it substantial opportunities for development and provide condi- 
tions for active participation of the younger generation in public, political, economic 
and cultural life, encouraging awareness in young people of their joint responsibility 
for the development of the Homeland. 
Article 81. Citizens of the Republic of Poland, irrespective of nationality, race or reli- 
gion, shall enjoy equal rights in all fields of public, political, economic, social and 
cultural life. Infringement of this principle by any direct or indirect privileges or 
restrictions or rights by reference to nationality, race or religion shall be punishable. 
The spreading of hatred or contempt, the provocation of discord, or humiliation of 
man on account of national, racial or religious differences, shall be prohibited. 
Article 82. The Republic of Poland shall guarantee freedom of conscience and religion 
to its citizens. The Church and other religious organizations shall freely exercise their 
religious functions. Citizens shall not be prevented from taking part in religious ac- 
tivities and rites. No one may be compelled to participate in religious activities or rites. 
The church shall be separate from the State. The principles of the relationship be- 
tween State and Church and the legal and property rights of religious organizations 
shall be defined by laws. 
Article 83. The Republic of Poland shall guarantee its citizens freedom of speech, of 
the press, of assembly and gatherings, of processions and demonstrations. 
Article 84. In order to promote political, social, economic and cultural activities, the 
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Republic of Poland shall guarantee the right of association to its citizens. Political 
organizations, trade unions, associations of working peasants, cooperative associa- 
tions, youth and women’s associations, sports and defense organizations, cultural, 
technical and scientific societies, as well as other social organizations—shall associate 
citizens in active participation in political, social, economic and cultural life. It shall be 
prohibited to set up and to participate in associations whose objective or activities 
threaten the social and political system or the legal order of the Republic of Poland. 
Article 85. Trade unions shall play an important public function in the Republic of 
Poland as mass organizations which take part in the formulation and implementation 
of tasks of social and economic advancement of the country; the trade unions shall 
represent the interests and rights of working people, and shall be a school of civic 
activity and involvement in the creation of civic society. 

Article 86. Citizens of the Republic of Poland shall participate in exercising social con- 
trol, in consultations and discussions upon import issues concerning the development 
of the country, and may submit their suggestions. Citizens shall have the right to ap- 
proach all organs of the State with complaints and grievances. Appeals, complaints 
and grievances of citizens shall be examined and settled without delay and justly. 
Those guilty of delay or an indifferent and bureaucratic attitude shall be held account- 
able. 

Article 87. The Republic of Poland shall guarantee to its citizens the inviolability of the 
person. A citizen may be deprived of his freedom only in cases specified by law. A 
detained person shall be set free unless a warrant of arrest issued by a court or by a 
prosecutor has been served on him within forty-eight hours beginning with the mo- 
ment of his detention. The inviolability of the home and the privacy of correspondence 
shall be protected by law. The home may be searched only in cases specified by law. 
Property may be confiscated only in cases specified by law, and only by virtue of a final 
judgment of a court. 

Article 88. The citizens of other states and stateless persons may be granted asylum on 
the basis of principles specified by law. 

Article 89. Polish citizens staying abroad shall enjoy the protection of the Republic of 
Poland. 

Article 90. It shall be the duty of a citizen of the Republic of Poland to abide by the 
provisions of the Constitution and laws, to respect the principles of community life, 
and diligently discharge his duties toward the State. 

Article 91. It shall be the duty of every citizen of the Republic of Poland to safeguard 
public ownership and to strengthen it as the firm foundation of the State’s develop- 
ment and a source of the wealth and power of the Homeland. 

Article 92. It shall be the sacred duty of every citizen to defend the Homeland. Military 
service shall be an honorable patriotic duty of citizens of the Republic of Poland. 
Article 93. It shall be the duty of every citizen of the Republic of Poland to exercise 
vigilance against enemies of the Nation and carefully guard State secrets. High treason, 
that is, espionage, subversion of the Armed Forces, desertion to the enemy, shall be 
punished as the gravest of crimes and with the full severity of the law. 
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Chapter 9: The Principles of Elections to the Sejm, to the Senate 
and to the Presidency 


Article 94 is repealed. 

Article 95. Every citizen who has attained the age of eighteen years irrespective of sex, 
nationality and race, religion, education, length of residence, social origin, profession 
or financial status shall have the right to vote. 

Article 96. Every citizen who has attained the age of twenty-one years shall be qualified 
to be elected to the Sejm and Senate, provided he has been permanently resident on the 
territory of the Republic of Poland for a period of at least 5 years. 

Article 97. Women shall possess all electoral rights on equal terms with men. 

Article 98. Citizens serving in the Army shall possess all electoral rights on equal terms 
with civilians. 

Article 99. Electoral rights shall be denied to persons pronounced incapable of legal 
actions by a final decision of a court given on the grounds of mental illness or mental 
deficiency and denied also to persons who are deprived of public or electoral rights by 
a final decision of a court. 

Article roo. Candidates to the Sejm, to the Senate and for the Presidency shail be 
nominated by political and social organizations and the electorate. 

Article ror. It shall be the duty of Deputies of the Sejm and of Senators to report to 
their electors on their work and on the activity of the body to which they have been 
elected. 

Article 102. The procedure for the nomination of candidates and for holding elections 
of Deputies, Senators and President shall be defined by laws. 


Chapter 10: The Coat-of-Arms, Colors, National Anthem and 
Capital of the Republic of Poland 


Article 103. The image of a crowned white eagle upon a red field shall be the coat-of- 
arms of the Republic of Poland. White and red shall be the colors of the Republic of 
Poland. “Dabrowski’s Mazurka” shall be the national anthem of the Republic of Po- 
land. Details shall be specified by law. 

Article 104. The coat-of-arms, colors and national anthem of the Republic of Poland 
shall enjoy respect and be objects of special protection. 

Article 105. Warsaw, a city which embodies the heroic traditions of the Polish Nation, 
shall be the capital of the Republic of Poland. 


Chapter 11: Procedure for Amending the Constitution 


Article 106. The Constitution may be amended only by a law passed by the Sejm of the 
Republic of Poland by a majority of at least two-thirds of the votes requiring the 
presence of at least half of the total number of Deputies. 


CONSTITUTION OF ROMANIA 
(Adopted November 21, 1991) 


Title I. General Principles 


Article 1—The Romanian State. Romania is a national state, sovereign and indepen- 
dent, unitary and indivisible. The form of government of the Romanian state is the 
republic. Romania is a social and democratic state of law in which human dignity, the 
rights and liberties of citizens, the free development of the human personality, justice, 
and political pluralism represent supreme values and are guaranteed. 

Article 2—Sovereignty. National sovereignty belongs to the Romanian people who ex- 
ercise it through their representative bodies and through referendums. No group or 
individual may exercise sovereignty on his own behalf. 

Article 3—The Territory. The territory of Romania is inalienable. The borders of the 
country are sanctioned by statutory law, observing the principles and other generally 
acknowledged norms of international law. Administratively, the territory is organized 
in communes, cities, and counties. According to the law, some cities are proclaimed 
municipalities. Foreign populations may not be displaced or colonized on the territory 
of the Romanian state. 

Article 4—The Unity of the People and Equality Among Citizens. The state is based on 
the unity of the Romanian people. Romania is the common and indivisible homeland 
of all its citizens regardless of race, ethnic origin, language, religion, sex, opinion, 
political allegiance, wealth, or social origin. 

Article 5—Citizenship. Romanian citizenship may be acquired, preserved, and lost 
under the conditions stipulated by the organic law. Romanian citizenship cannot be 
taken away from anyone who acquired it at birth. 

Article 6—The Right to Identity. The state recognizes and guarantees for members of 
the national minorities the right to preserve, develop, and express their ethnic, cultural, 
linguistic, and religious identity. The protective measures taken by the state to pre- 
serve, develop, and express the identity of the members of the national minorities shall 
be in accordance with the principles of equality and nondiscrimination in relation to 
the other Romanian citizens. 

Article 7—Romanians Abroad. The state supports the strengthening of links with Ro- 
manians outside the country’s borders and works for the preservation, development, 
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and expression of their ethnic, cultural, linguistic, and religious identity, by respecting 
the legislation of the state of which they are citizens. 

Article 8—Pluralism and Political Parties. Pluralism is a condition and a guarantee of 
constitutional democracy in Romanian society. Political parties are established and 
carry out their activity under the conditions of the law. They contribute to the defini- 
tion and expression of the citizens’ political will, respecting national sovereignty, ter- 
ritorial integrity, the rule of law, and the principles of democracy. 

Article 9— Trade Unions. Trade unions are set up and carry out their activity according 
to their statutes under the conditions of the law. They contribute to the protection of 
the rights and the promotion of the professional, economic, and social interests of 
employees. 

Article ro—International Relations. Romania maintains and develops peaceful relations 
with all states and, in this framework, relations of good neighborliness based on the 
principles and on the other generally accepted norms of international law. 

Article 11—International Law and Domestic Law. The Romanian state pledges to fulfill, 
to the letter and in good faith, its commitments under the treaties to which it is a party. 
The treaties ratified by Parliament, according to the law, are part of domestic law. 
Article 12—National Emblems. Romania’s flag is tricolor; it consists of three vertical 
stripes: blue, yellow, and red, in this order, from the mast. The national day of Ro- 
mania is 1 December. The national anthem of Romania is “Romanians, Awake.” The 
coat of arms of the country and the state seal are established by statutory laws. 

Article 1 3— Official Language. In Romania, the official language is Romanian. 

Article 14—The Capital. The capital of Romania is Bucharest municipality. 


Title IT. Fundamental Rights, Freedoms, and Duties 


Chapter I. Common Provisions 


Article 15— Universality. The citizens enjoy the rights and freedoms granted to them 
by the Constitution and other laws and have the duties stipulated by them. The law 
provides only for the future, with the exception of a more favorable penal law. 

Article 16—Equality of Rights. Citizens are equal before the law and before public 
authorities, with no privileges and with no discrimination. No one is above the law. 
Public, civil, or military offices and posts can be occupied only by persons with Roma- 
nizn citizenship and residence in the country. 

Article 17—Romania Citizens Abroad. Romanian citizens abroad shall enjoy the pro- 
tection of the Romanian state and shall fulfill their duties with the exception of those 
which are incompatible with their absence from the country. 

Article r8—Aliens and Stateless Persons. Aliens and stateless persons residing in Ro- 
mania shall enjoy the general protection of persons and property guaranteed by the 
Constitution and other laws. The right to asylum is granted and withdrawn under 
conditions of the law, observing the international conventions and treaties to which 
Romania is a party. 
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Article 19—Extradition and Expulsion. A Romanian citizen may not be extradited or 
expelled from Romania. Aliens and stateless persons may be extradited only on the 
basis of an international convention or under conditions of reciprocity. Expulsion and 
extradition shall be decided upon by the organs of justice. 

Article 20—International Human Rights Treaties. Constitutional provisions on the 
rights and freedoms of citizens shall be interpreted and applied in accordance with the 
Universal Declaraton on Human Rights and with other treaties and pacts to which 
Romania is a party. If there is disagreement between the pacts and treaties on funda- 
mental human rights to which Romania is a party and domestic laws, then interna- 
tional regulations will have priority. 

Article 21—Free Access to Fustice. Any person may appeal to the organs of justice for the 
protection of his legitimate rights, freedoms, and interests. No law can hamper the 
exercise of this right. 


Chapter I. Fundamental Rights and Freedoms 


Article 22—The Right to Life and to Physical and Mental Well-Being. A person’s right to 
life and to physical and mental well-being are guaranteed. No one shall be subjected to 
torture or to any kind of inhuman or degrading punishment or treatment. Capital 
punishment is prohibited. 

Article 23—Individual Freedom. Individual freedom and personal security are inviol- 
able. The searching, detention, or arrest of a person is allowed only in cases specified 
by law and according to the procedure specified by law. The period of detention may 
not exceed 24 hours. A person may be arrested only on the basis of a warrant issued by 
a magistrate for a maximum of 30 days. The person arrested can file an appeal about 
the legality of the warrant to the judge who is obliged to make a pronouncement, 
stating the grounds for his decision. The extension of the arrest period is approved 
only by a court of law. The person detained or arrested shall be promptly informed, in 
the language which he understands, of the reasons for his detention or arrest and of the 
charges against him, as soon as possible; he will be informed of the charges only in the 
presence of a counsel chosen by him or appointed by the judge. The person detained 
or arrested must be released if the grounds for these measures cease to exist. A person 
under preventive arrest has the right to ask for provisional release, subject to judicial 
monitoring or on bail. A person is considered innocent until the final pronouncement 
of the sentence. Punishment can be set or applied only under the conditions of the law 
and on the basis of the law. 

Article 24—The Right to Defense Counsel. The right to defense counsel is guaranteed. 
Throughout the trial, the parties have the right to be assisted by a chosen or court- 
appointed counsel. 

Article 25—Free Movement. The right to free movement in the country and abroad is 
guaranteed. The law sets the conditions for the exercise of this right. Every citizen is 
assured of the right to establish his domicile or residence anywhere in the country, to 
emigrate, as well as to return to the country. 

Article 26—Private and Family Life. Public authorities shall respect and protect private 
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and family life. An individual has the right to do what he wants to do, as long as he 
does not violate the rights and freedoms of other persons, public order, and moral 
standards. 
Article 27—Inviolability of Domicile. The domicile and the residence are inviolable. No 
one may enter or stay in the domicile or residence of a person without the latter’s 
consent. Exceptions from the provisions noted here can be allowed, according to the 
law, in the following situations: 

(a) to serve an arrest warrant or a court decision; 

(b) to remove any threat to the life, physical well-being, or property of a person; 

(c) to defend national security or public order; 

(d) to prevent the spread of an epidemic; 
Searches may be ordered only by a magistrate and may be carried out only in accor- 
dance with the forms stipulated by law. Night searches are prohibited except in cases of 
in flagrante delicto. 
Article 28— Confidentiality of Correspondence. The confidentiality of letters, cables, and 
other mail, and of telephone conversations and other means of communication is 
inviolable. 
Article 29—Freedom of Conscience. Freedom of thought and opinion, as well as the 
freedom of religious belief, may not be restricted in any way. No one can be forced to 
adopt an opinion or to espouse a religious belief contrary to his convictions. Freedom 
of conscience is guaranteed; it must be expressed in a spirit of tolerance and mutual 
respect. The religious sects are free and are organized in accordance with their own 
statutes, under the conditions of the law. In relations among the sects, all forms, means, 
acts, or actions of religious feuding are prohibited. The religious sects are autonomous 
in relation to the state and they enjoy its support, which includes facilitating a religious 
presence in the Army, in hospitals, penitentiaries, asylums, and orphanages. Parents or 
guardians have the right to ensure, in accordance with their own convictions, the 
education of minor children for whom they are responsible. 
Article 30—Freedom of Expression. The freedom to express ideas, opinions, and beliefs, 
and the freedom of creation of any kind—orally, in writing, through images, by means 
of sound, or by any other means of public communication—are inviolable. Censorship 
of any kind is prohibited. Freedom of the press also implies the freedom to establish 
publications. No publication may be banned. The law can compel the mass media 
organs to make public their sources of financing. Freedom of expression cannot be 
used to damage the dignity, honor, or private life of an individual or his right to his own 
image. The law prohibits defamation of the country and the nation; provocation to war 
or aggression, and to ethnic, racial, class, or religious hatred; incitement to discrimina- 
tion, territorial separatism, or public violence; and obscene acts, contrary to good 
morals. The civil responsibility for the information or creation made public will be 
borne by the editor or the producer, author, or organizer of an artistic show, by the 
owner of the means of reproduction, the radio station, or the television station, under 
the conditions of the law. Violations by the press will be specified by law. 
Article 31— The Right to Information. A person’s right to have access to any information 
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of public interest cannot be curtailed. In accordance with their competencies, public 
authorities must ensure that citizens receive correct information concerning public 
affairs and matters of personal interest. The right to receive information must not 
jeopardize measures to protect the young or national security. The public and private 
mass media organs must ensure that public opinion receives correct information. The 
public services of radio and television are autonomous. They must guarantee that 
significant social and political groups have the right to broadcast. The organization of 
these services and the monitoring of their activity by Parliament are regulated by 
statutory law. 

Article 32—The Right to Education. The right to education is ensured through compul- 
sory general education, high school and vocational education, higher education, and 
other forms of instruction and advanced training. The language of instruction, on all 
levels, is the Romanian language. Under the conditions of the law, an international 
language can also be the language of instruction. The right of members of ethnic 
minorities to learn their mother tongue and the right to be taught in this language are 
guaranteed; the means of exercising these rights are stipulated by law. State education 
is free, according to the law. Educational institutions, including private institutions, are 
established and carry out their activity in accordance with the law. The autonomy of 
universities is guaranteed. The state will ensure freedom of religious education in 
accordance with the specific requirements of each faith. In the state schools, religious 
education is organized and guaranteed by law. 

Article 33— The Right to Health Care. The right to health care is guaranteed. The state 
is obliged to take measures to ensure hygiene and public health. The organization of 
medical assistance and the social insurance system for illness, accidents, childbirth, 
and recovery, the supervision of the exercise of the medical professions and of para- 
medical activity, as well as other measures for the protection of the individual’s physi- 
cal and mental health are stipulated in accordance with the law. 

Article 34—The Right to Vote. Citizens who are 18 years of age or older as of election 
day have the right to vote. Retarded or mentally disturbed persons deprived of the 
right to vote, as well as persons sentenced by final judicial decision to the loss of voting 
rights, do not have the right to vote. 

Article 35—The Right to Be Elected. Citizens entitled to vote, who fulfill the conditions 
specified in Article 16, paragraph 3, have the right to be elected, unless they are pro- 
hibited from forming political parties on the basis of Article 37, sentence 3. The candi- 
dates must be at least 23 years of age by or on election day to be elected to the Chamber 
of Deputies or to local bodies and at least 35 years of age to be elected to the Senate or 
to the office of president of Romania. 

Article 36—Freedom of Assembly. Meetings, demonstrations, parades, or any other 
form of assembly are free and may be organized and held only in a peaceful manner, 
without any kind of weapons. 

Article 37—The Right to Associate. Citizens may freely associate in political parties, 
trade unions, and other forms of association. Parties or organizations which by their 
objectives or activities militate against political pluralism, the principles of the state of 
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law, or the sovereignty, integrity, or independence of Romania, are unconstitutional. 
Judges of the Constitutional Court, people’s defenders, magistrates, active members of 
the Armed Forces, policemen, and other categories of public employees stipulated by 
statutory law may not belong to political parties. Associations of a secret nature are 
prohibited. 
Article 38—Labor and the Social Protection of Labor. The right to work cannot be re- 
stricted. Professions and jobs may be freely chosen. Employees have a right to the 
social protection of labor. Protective measures deal with work safety and hygiene, 
working conditions for women and youth, the setting of a minimum wage for the 
economy, weekly time off, paid vacation time, work under difficult conditions, and 
other specific situations. On the average, the normal working day is at the most 8 
hours. Women will receive the same pay as men for equal work. The right to collective 
bargaining and the binding nature of collective agreements are guaranteed. 
Article 39—The Prohibition of Forced Labor. Forced labor is prohibited. The following 
do not constitute forced labor: 
(a) military service or equivalent activities carried out by those who, in accordance with 
the law, do not perform obligatory military service because of religious reasons; 
(b) work done by a person who has received a sentence, under normal conditions, during 
the period of detention or while on parole; 

(c) work imposed in a situation created in the wake of a natural disaster or some other 
danger, as well as work that is included in the normal civil obligations specified by law. 
Article 40o—The Right to Strike. Employees have a right to strike to protect their profes- 
sional, economic, and social interests. The law sets the conditions and limits for the 
exercise of this right as well as the guarantees required for providing essential public 

services. 

Article 41—Protection of Private Property. The rights to own property and to have 
claims against the state are guaranteed. The content and limitations of these rights are 
stipulated by law. Private property is ensured equal protection under the law, regard- 
less of who the owner may be. Foreigners and stateless persons cannot obtain the right 
to own land. No one may be dispossessed, except for a reason of public interest, 
specified by law, with just and prior compensation. In the case of projects of general 
interest, public authorities may use the basement of any building, with the obligation of 
compensating the owner for any damage caused to the soil, the plants, or structures, 
and for any other damage caused by the authorities. In the case of dispute, the com- 
pensations provided for in sentences 3 and 4 of this article will be determined by 
mutual agreement with the owner or by the organs of justice. The right to own prop- 
erty implies an obligation to comply with tasks related to environmental protection and 
ensuring good neighborliness and to carry out other duties which, by law or tradition, 
are incumbent upon the property owner. Legally acquired property cannot be confis- 
cated. Property is presumed to have been acquired legally. Items intended for, used 
for, or resulting from the committing of an infraction or contravention can be confis- 
cated only under the conditions of the law. 

Article 42—The Right to Inherit. The right to inherit is guaranteed. 

Article 43— The Standard of Living. The state is obliged to take measures for economic 
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development and social protection which will ensure that citizens will have a decent 
standard of living. Citizens have the right to a pension, paid maternity leave, medical 
care in state health units, unemployment aid, and other forms of social assistance 
_ provided by law. 
Article 44—The Family. The family is based on a marriage which is freely consented to 
by the spouses, on their equality, and on the right and duty of parents to raise, educate, 
and instruct their children. The conditions in which marriages may be contracted, 
dissolved, and annulled are stipulated by law. A religious marriage ceremony can be 
celebrated only after the civil ceremony. Children born out of wedlock are equal before 
the law to those born in wedlock. 
Article 45—Protection of Children and Youth. Children and youth will enjoy special 
protection and assistance in realizing their rights. The state will give state allocations 
for children and aid for the care of sick or handicapped children. Other forms of social 
protection of children and youth will be determined by law. The exploitation of minors 
and their use in activities which would be harmful to their health or morals or which 
would endanger their life or normal development are prohibited. Minors under the age 
of 15 cannot be hired as employees. Public authorities must contribute to ensuring 
conditions for the free participation of the youth in the political, social, economic, 
cultural, and sports life of the country. 
Article 46—Protection of the Handicapped. The handicapped will enjoy special protec- 
tion. The state will ensure the implementation of a national policy of prevention, 
treatment, rehabilitation, education, training, and social integration of the handi- 
capped, respecting the rights and duties of parents and guardians. 
Article 47—The Right to Petition. Citizens have the right to address petitions to public 
authorities solely in the name of the signers of the petitions. Legally constituted organi- 
zations have the right to petition exclusively in the name of the collectives which they 
represent. The exercise of the right to petition is exempt from tax. Public authorities 
have the obligation to respond to petitions by the deadlines and under the conditions 
specified by law. 
Article 48—The Rights of Persons Suffering Damage at the Hands of Public Authority. A 
person who has suffered damage as a result of the violation of one of his rights by a 
public authority, through an administrative act, or as a result of the failure to have a re- 
quest resolved by the legal deadline, is entitled to have the right in question recognized 
and the act revoked and to receive compensation for the damages. The conditions and 
limitations for the exercise of this right will be determined by statutory law. The state is 
materially responsible, according to the law, for the damages caused by judicial errors 
occurring in penal trials. 
Article 49—Restrictions on the Exercise of Certain Rights or Freedoms. The exercise of 
certain rights or freedoms may be restricted only by law and only if this is necessary, 
according to the case, in order to: defend national security, public order, health, or 
public morals, or the rights and freedoms of citizens; investigate a crime; prevent the 
consequences of a natural disaster or a particularly severe catastrophe. The restriction 
must be in proportion to the situation which caused it and it may not impinge on the 
existence of justice or freedom. 
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Chapter III. Basic Duties 


Article 50—Loyalty to the Country. Loyalty to the country is a sacred duty. Citizens 
entrusted with public functions and military men are responsible for faithfully fulfill- 
ing their duties and, for this purpose, they will take the oath required by law. 

Article 51—Observance of the Constitution and the Laws. The respecting of the Consti- 
tution, its supremacy, and its laws is obligatory. 

Article 52—The Defense of the Country. Citizens have the right and obligation to de- 
fend Romania. Military service is compulsory for male Romanian citizens who have 
reached the age of 20, with the exception of cases defined by law. Citizens up to the age 
of 35 can be called up for training for active military service. 

Article 5 3—Financial Contributions. Citizens are under obligation to make contribu- 
tions for public expenditures by means of fees and taxes. The legal taxation system 
must ensure a just distribution of fiscal duties. Any other levies are prohibited, aside 
from those stipulated by law for exceptional situations. 

Article 54—The Exercise of Rights and Freedoms. Romanian citizens, foreign citizens, 
and stateless persons must exercise their constitutional rights and freedoms in good 
faith, without violating the rights and freedoms of others. 


Chapter IV. The People’s Attorney 
Article 55—Appointment and Role. The People’s Attorney is appointed by the Senate 
for a four-year term, for the purpose of defending the rights and freedoms of the 
citizens. The organization and operation of the institution of the People’s Attorney are 
established by statutory law. The People’s Attorney cannot perform any other public 
or private function. 
Article 56—Discharging Duties. The People’s Attorney will discharge his duties ex of- 
ficio or at the request of persons whose rights and freedoms have been violated, within 
the limits set by law. Public authorities are under obligation to provide the necessary 
support to the People’s Attorney in the exercise of his duties. 
Article 57—Reporting to Parliament. The People’s Attorney reports to the two cham- 
bers of Parliament annually or at their request. The reports may contain recommenda- 
tions concerning the legislation or measures of another nature designed to protect the 
rights and freedoms of the citizens. 


Title II. Public Authorities 


Chapter I. Parliament 


Section 1. Organization and Operation 

Article 58—Role and Structure. The Parliament is the highest representative body of 
the Romanian people and the sole legislative authority in the country. The Parliament 
is made up of the Chamber of Deputies and the Senate. 
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Article 59—Election of the Chambers. The Chamber of Deputies and the Senate are 
elected by universal, equal, direct, secret, and freely expressed vote, in accordance with 
the election law. Organizations of citizens belonging to national minorities that do not 
win in the elections the necessary number of votes to be represented in Parliament, 
each have the right to one deputy seat, in accordance with the election law. Citizens of 
an ethnic minority may be represented by only one organization. The number of 
deputies and senators is set by the election law on the basis of the population of the 
country. 
Article 60—Term in Office. The Chamber of Deputies and the Senate are elected for a 
term of four years, which can be extended by statutory law in case of war or disaster. 
Elections for the Chamber of Deputies and the Senate are held no later than three 
months after the expiration of their term or the dissolution of the Parliament. The 
newly elected Parliament will be convened by the president of Romania no later than 
20 days after election day. The term of the chambers is extended up to the date of the 
legal assembly of the new Parliament. During this period the Constitution cannot be 
revised and no statutory laws can be adopted, amended, or repealed. Draft laws or 
legislative proposals on the agenda of the preceding Parliament will be handled by the 
new Parliament. 
Article 61—Internal Organization. The organization and operation of each chamber 
are determined by their own bylaws. The financial resources of the chambers are 
specified in the budgets approved by them. Each chamber elects its permanent bureau. 
The president of the Chamber of Deputies and the president of the Senate are elected 
for the duration of the term of the chambers. The other members of the permanent 
bureaus are elected at the beginning of each session. The members of the permanent 
bureaus can be recalled before the term expires. The deputies and senators can orga- 
nize in parliamentary groups in accordance with the bylaws of each chamber. Each 
chamber forms its own permanent commissions and can set up investigative commis- 
sions or other special commissions. The chambers can set up their own joint commis- 
sions. The permanent bureaus and the parliamentary commissions are formed in 
accordance with the political configuration of each chamber. 
Article 62—Foint Sessions. The Chamber of Deputies and the Senate will meet in 
separate sessions and in joint sessions. In joint sessions, the proceedings will take place 
on the basis of a regulation adopted by the vote of the majority of the deputies and 
senators. The chambers will meet in joint session to: 

(a) receive the message of the president of Romania; 

(b) approve the state budget and the state social security budget; 

(c) declare general or partial mobilization; 

(d) declare a state of war; 

(e) suspend or cease military hostilities; 

(f) examine the reports of the Supreme Council for the Defense of the Country and the 

Court of Accounts; 

(g) appoint, on the recommendation of the president of Romania, the director of the 

Romanian Intelligence Service and monitor the activity of this service; 
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(h) discharge other duties which, in accordance with the Constitution or the bylaws, are 

executed in joint session. 
Article 6 3—Sessions. The Chamber of Deputies and the Senate will meet in two regular 
sessions a year. The first session begins in February and cannot extend beyond the end 
of June. The second session begins in September and cannot extend beyond the end of 
December. The Chamber of Deputies and the Senate will also meet in extraordinary 
sessions, at the request of the president of Romania, the permanent bureau of each 
chamber, or at least one-third of the deputies or senators. The chambers will be 
convened by their presidents. 
Article 64—Furidical Acts and Legal Quorum. The Chamber of Deputies and the Senate 
adopt laws, decisions, and motions in the presence of a majority of the members. 
Article 65—The Public Nature of the Sessions. The sessions of the two chambers are 
public. The chambers can decide to hold certain sessions in camera. 


Section 2. The Status of Deputies and Senators 

Article 66—The Representative Mandate. The deputies and senators are at the service 
of the people in exercising their mandate. Any imperative mandate is null. 

Article 67—The Mandate of Deputies and Senators. The deputies and senators begin to 
exercise their mandate on the date of the legal convening of the chamber of which they 
are members, provided that they are validated. The status of deputy or senator ceases 
on the date of the convening of the newly elected chambers or as a result of resignation, 
loss of voting rights, incompatibility, or death. 

Article 68—Incompatibilities. No one can be both a deputy and a senator at the same 
time. The status of deputy or senator is incompatible with the exercise of any public 
position of authority, with the exception of that member of the government. Other 
cases of incompatibility are defined by statutory law. 

Article 69—Parliamentary Immunity. A deputy or senator cannot be detained, arrested, 
searched, or charged with a penal offense or contravention without the consent of the 
chamber to which he belongs, after giving him a hearing. The competence for the 
judgment rests with the Supreme Court of Justice. In the case of a capital crime, 
the deputy or the senator can be detained and searched. The Ministry of Justice will 
immediately inform the president of the chamber about the detention and search. If 
the chamber notified finds that there are no grounds for the detention, it will order the 
immediate revocation of this measure. 

Article 7o—Independence of Opinions. Deputies and senators cannot be held legally 
responsible for their votes or for the political views expressed in the exercise of their 
mandate. 

Article 71—Compensation and Other Rights. Deputies and senators receive a monthly 
compensation. The amount of the compensation and other rights are stipulated by law. 


Section 3. Legislation 

Article 72—Categories of Laws. Parliament adopts constitutional laws, statutory laws, 
and ordinary laws. Constitutional laws are for the purpose of revising the Constitution. 
The following are regulated by statutory laws: 


= 
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(a) the electoral system; 
(b) the organization and operation of the political parties; 
(c) the organization and holding of a referendum; 
(d) the organization of the government and of the Supreme Council for the Defense of 
the Country; 
(e) martial law and emergency regulations; 
(f) violations of the law, punishments, and the execution of punishments; 
(g) the granting of amnesty or collective pardon; 
(h) the organization and operation of the Higher Council of Magistrates, courts of law, 
the Public Ministry, and the Court of Accounts; 
(i) the status of public functionaries; 
(j) administrative litigation; 
(k) the general juridical system of ownership and inheritance; 
(1) the general system of labor relations, trade unions, and social aid; 
(m) the general organization of education; 
(n) the general operation of religious denominations; 
(0) the organization of the local and countrywide administrations, as well as the general 
system of local autonomy; 
(p) the manner of determining exclusive economic zones; 
(r) [there is no letter “q”] other areas in regard to which the Constitution calls for the 
adoption of statutory laws. 
Article 7 3—Legislative Initiative. Legislative initiative can be taken by the government, 
the deputies, and the senators, as well as at least 250,000 citizens with the right to vote. 
A legislative initiative from citizens must represent at least one-quarter of the counties 
of the country, and at least 10,000 signatures in support of this initiative must be 
obtained in each of these counties or in Bucharest Municipality. Fiscal matters, inter- 
national issues, amnesty, or pardon cannot be the object of a legislative initiative from 
citizens. The government exercises its legislative initiative by sending draft laws to one 
of the chambers. Deputies, senators, and citizens who exercise the right to take legisla- 
tive initiative can present legislative proposals only in the form required for draft laws. 
Legislative proposals are submitted for approval, first of all, to the chamber in which 
they were presented. 
Article 74—Approval of Laws and Decisions. Statutory laws and decisions regarding the 
regulations of the chambers are approved by majority vote of the members of each 
chamber. Ordinary laws and decisions are approved by majority vote of the members 
present in each chamber. At the request of the government or on its own initiative, the 
Parliament can pass draft laws or legislative proposals on an emergency basis, as 
stipulated in the bylaws of each chamber. 
Article 75—Sending Draft Laws and Legislative Proposals from One Chamber to Another. 
Draft laws or legislative proposals passed by one of the chambers will be sent to the 
other chamber of Parliament. If the latter rejects the draft law or legislative proposals, 
they will be sent to the chamber which approved them for a second debate. A second 
rejection is final. 
Article 76—Mediation. If one of the chambers passes a draft law or a legislative pro- 


540 Constitution of Romania 


posal in a version which is different from the one approved by the other chamber, the 
presidents of the chambers will initiate a mediation procedure through the intermedi- 
ary of a joint commission with equal representation of both sides. If the commission 
does not reach an agreement or if one of the chambers does not approve the report of 
the mediation commission, the disputed texts will be submitted for discussion to the 
Chamber of Deputies and the Senate, in joint session, which will approve the final text 
by majority vote as stipulated in Article 74, sentences I and 2. 

Article 77—Promulgation of a Law. Laws are sent to the president of Romania for 
promulgation. The promulgation of the law takes place no later than 20 days after it is 
received. Before promulgating the law, the president can ask Parliament, only once, 
to reexamine the law. If the president has requested a reexamination of the law or if 
he has asked that its constitutionality be verified, the promulgation of the law takes 
place no later than 10 days after the receipt of the law approved after reexamination 
or after the receipt of the decision of the Constitutional Court which confirmed its 
constitutionality. 

Article 78—Enactment of Laws. Laws are published in Monitoruil Oficial Al Romaniel 
and go into effect on the date of publication or on the date specified in their text. 
Article 79—The Legislative Council. The Legislative Council is a specialized consulta- 
tive organ of Parliament which advises on draft normative acts with a view to the 
systematization, unification, and coordination of the entire legislation. It keeps the 
official records of the legislation of Romania. The establishment, organization, and 
operation of the Legislative Council are stipulated by statutory law. 


Chapter II. The President of Romania 


Article 80—The Role of the President. The president of Romania represents the Roma- 
nian state and is the guarantor of the country’s national independence, unity, and 
territorial integrity. The president of Romania ensures the observance of the Constitu- 
tion and the normal operation of public authorities. For this purpose, the president 
acts as a mediator between the powers of the state as well as between the state and 
society. 

Article 81—Election of the President. The president of Romania is elected by universal, 
equal, direct, secret, and freely expressed vote. The candidate who receives a majority 
of the votes of the voters registered on the voting lists in the first round of voting is 
declared to be elected. If none of the candidates receives a majority, there is a runoff 
between the two candidates who received the most votes in the first round. The 
candidate who gets the most votes is declared to be elected. No one can serve as 
president of Romania for more than two terms. These terms can be successive. 

Article 82—Mandate Validation and Oath Taking. The results of the elections for the 
position of president of Romania are validated by the Constitutional Court. The can- 
didate whose election has been validated will take the following oath before the Cham- 
ber of Deputies and the Senate, in joint session: “I swear that I will dedicate all my 
strength and abilities to the spiritual and material development of the Romanian peo- 
ple, that I will respect the Constitution and the laws of the country, and that I will 
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defend democracy, the fundamental rights and freedoms of citizens, and the sov- 
ereignty, independence, unity, and territorial integrity of Romania. So help me God!” 
Article 83— Term in Office. The term of the president of Romania is for four years and 
it begins on the day that he is sworn in. The president of Romania will remain in office 
until the newly elected president is sworn in. The president’s term in office can be 
extended, by statutory law, in the case of war or disaster. 

Article 84—Incompatbilities and Immunities. During his term, the president of Ro- 
mania cannot be a member of a party and is not allowed to have any other public or 
private position. The president of Romania enjoys immunity. The provisions of Arti- 
cle 70 are applied in an appropriate manner. The Chamber of Deputies and the 
Senate, in joint session, can decide to accuse the president of Romania with high 
treason by a vote of at least two-thirds of the deputies and senators. The Supreme 
Court of Justice has the competence to judge the case, under the conditions of the law. 
The president is discharged by law on the date that the conviction becomes final. 
Article 85—Appointing the Government. The president of Romania designates a candi- 
date for the post of prime minister and appoints the government on the basis of a vote 
of confidence from Parliament. In the case of a governmental reorganization or if a 
post becomes vacant, the president dismisses and appoints some members of the 
government upon the recommendation of the prime minister. 

Article 86—Consulting the Government. The president of Romania can consult the 
government on urgent and particularly important issues. 

Article 87—Participating in Sessions of the Government. The president of Romania can 
participate in sessions of the government during which issues of national interest 
concerning foreign policy, national defense, and public order are discussed and in 
other situations, at the request of the prime minister. The president of Romania pre- 
sides over the government sessions in which he participates. 

Article 88— Messages. The president of Romania will send messages to Parliament on 
major political problems of the nation. 

Article 89—Dissolving Parliament. After consulting the presidents of the two chambers 
and the leaders of the parliamentary groups, the president of Romania can dissolve 
Parliament if Parliament does not give a vote of confidence for the formation of the 
government within 60 days of the first request, but only after the rejection of at least 
two requests for investiture. Parliament can be dissolved only once in the course of a 
year. Parliament cannot be dissolved during the last six months of the term of the 
president of Romania or during martial law or a state of emergency. 

Article 90>—Referendum. The president of Romania, after consulting Parliament, can 
ask the people to express their will in regard to matters of national interest, by means of 
referendum. 

Article 91—Powers in the Area of Foreign Policy. On behalf of Romania, the president 
signs international treaties which are negotiated by the government and submits them 
to Parliament for ratification within 60 days. On the recommendation of the govern- 
ment, the president accredits and recalls the diplomatic representatives of Romania 
and approves the establishment, closing or change in the level of diplomatic missions. 
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Diplomatic representatives of other states present their letters of accreditation to the 
president of Romania. 
Article 92— Powers in the Area of Defense. The president of Romania is the commander 
of the Armed Forces and holds the position of chairman of the Supreme Defense 
Council of the Country. With the prior approval of Parliament, he can declare partial 
or general mobilization of the Armed Forces. In exceptional cases, the president’s 
decision can be submitted to Parliament for approval afterward, no later than five days 
after he makes it. In the case of armed aggression directed against the country, the 
president of Romania takes measures to repel the aggression and to inform Parliament 
immediately, by means of a message. If Parliament is not in session, it will be convened 
by law within 24 hours of the onset of the aggression. 
Article 93—Exceptional Measures. In accordance with the law, the president of Ro- 
mania can declare martial law or a state of emergency throughout the country or in 
certain localities, and he asks Parliament to consent to the measure adopted within five 
days, at the most, after it is taken. If Parliament is not in session, it will be convened by 
law no later than 48 hours after the declaration of martial law or a state of emergency 
and will remain in session throughout these periods. 
Article 94— Other Powers. The president of Romania also has the following powers: 

(a) he awards decorations and honorary titles; 

(b) he awards the ranks of marshal, general, and admiral; 

(c) he makes appointments to public positions under the conditions specified by the law; 

(d) he grants individual pardons. 
Article 95—Suspension from Office. If the president of Romania commits serious of- 
fenses which violate provisions of the Constitution, he can be suspended from office by 
the Chamber of Deputies and the Senate, in joint session, by majority vote of the 
deputies and senators, after consultations with the Constitutional Court. The pres- 
ident can give Parliament explanations in regard to the actions with which he is 
charged. The proposal for suspension from office can be initiated by at least one-third 
of the deputies and senators and is brought to the attention of the president imme- 
diately. If the proposal for suspension from office is approved, a referendum on the 
removal of the president is organized within 30 days, at the most. 
Article 96— Vacancy in the Office. The office of president of Romania becomes vacant 
in the case of resignation, discharge from office, permanent inability to discharge the 
duties of the office, or death. Within three months of the date on which the vacancy of 
the position of president of Romania occurred, the government will organize elections 
for a new president. 
Article 97—The Interim Period. If the office of president becomes vacant, if the presi- 
dent is suspended from office, or if he is temporarily unable to discharge his duties, the 
office will be filled in the interim by the president of the Senate or the president of the 
Chamber of Deputies, in that order. The powers stipulated in Articles 88—90 cannot 
be exercised during the interim period of the presidental office. 
Article 98—Accountability of the Interim President. If the person who serves as president 
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of Romania ad interim commits serious offenses which violate the provisions of the 
Consttution, Article 95 and Article 97 will be applied. 

Article 99—Acts of the President. In the exercise of his powers, the president of Romania 
issues decrees which are published in Monitoruil Oficial al Romaniel. Failure to publish 
makes the decree void. Decrees issued by the president of Romania in the exercise of 
his powers listed in Article 91, sentences 1 and 2, Article 92, sentences 2 and 3, Article 
93, sentence I, and Article 94, items (a), (b), and (d) will be countersigned by the 
prime minister. 

Article 100o—Remuneration and Other Rights. The remuneration and other rights of the 
president of Romania are specified by law. 


Chapter III. The Government 


Article 101—Role and Structure. In accordance with its program for governing ap- 
proved by Parliament, the government ensures the implementation of the domestic 
and foreign policy of the country and exercises the general management of the public 
administration. In the exercise of its powers, the government cooperates with the social 
bodies concerned. The government consists of a prime minister, ministers, and other 
members specified by statutory law. 

Article 102—Investiture. The president of Romania appoints a candidate for the posi- 
tion of prime minister after consulting the party holding the absolute majority in 
Parliament, or, if no such majority exists, he consults the parties represented in Parlia- 
ment. Within 10 days of his appointment, the candidate for the position of prime 
minister will ask for a vote of confidence from Parliament regarding the program and 
the entire list of the government. The program and list of the government are discussed 
by the Chamber of Deputies and the Senate, in joint session. Parliament expresses 
confidence in the government by the vote of the majority of the deputies and senators. 
Article 103—Oath of Allegiance. The prime minister, ministers, and other members of 
the government will take the oath specified in Article 82 individually, before the presi- 
dent of Romania. The government as a whole and each member separately will ex- 
ercise their mandates beginning on the date that they are sworn in. 

Article 104—Incompatbilities. The position of member of the government is incompat- 
ible with the exercise of any other public function with authority, with the exception of 
that of deputy or senator. Also, it is incompatible with the exercise of a paid position as 
a professional representative of a commercial organization. Other incompatbilities are 
stipulated by statutory law. 

Article 105— Termination of the Position of Member of the Government. Membership in 
the government is terminated by resignation, discharge from position, loss of electoral 
rights, incompatibility, or death, as well as in other cases specified by law. 

Article 106—The Prime Minister. The prime minister directs the government [illegible 
words] the activity of its members, respecting the powers assigned to them. Also, he 
presents to the Chamber of Deputies or Senate reports and statements on government 
policy which are discussed on a priority basis. If the prime minister is in one of the 
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situations stipulated in Article 105 or is incapable of discharging his duties, the presi- 
dent of Romania will appoint another member of the government as prime minister ad 
interim to carry out the prime minister’s duties until a new government is formed. The 
interim arrangement, during the period that the prime minister is unable to discharge 
his duties, ceases when the prime minister resumes his activity in the government. The 
provisions of sentence 2 of this article will also be applied accordingly to the other 
members of the government, upon recommendation of the prime minister, for a 
period of no more than 45 days. 

Article 107—Acts of the Government. The government adopts decisions and rulings. 
Decisions are issued for the purpose of organizing the implementation of laws. Rulings 
are issued on the basis of a special empowerment law within the limits and in the 
conditions specified by the law. The decisions and rulings adopted by the government 
are signed by the prime minister, countersigned by the ministers charged with imple- 
menting them, and published in Monitoruil Oficial al Romaniel. The decision or ruling 
is void if it is not published. Decisions of a military nature are transmitted only to the 
institutions concerned. 

Article 10o8—Accountability of Members of the Government. The government is politi- 
cally accountable only to Parliament for its entire activity. Each member of the govern- 
mentis politically accountable, jointly with the other members, for the activity and acts 
of the government. Only the Chamber of Deputies, the Senate, and the president of 
Romania have the right to call for the prosecution of members of the government for 
actions carried out in the exercise of their duties. If prosecution is requested, the 
president of Romania can order that the government members be suspended from 
their positions. Any government member on trial is suspended from his position. The 
Supreme Court of Justice has the competence to judge the case. The grounds for 
accountability and the punishments applicable for members of the government are 
regulated by a law on ministerial accountability. 

Article 109—The End of the Mandate. The government will exercise its mandate up to 
the date of the validation of the general parliamentary elections. The government is 
released on the date on which Parliament withdraws the confidence it has given it or if 
the prime minister is in one of the situations specified in Article 105 or is unable to 
carry out his duties for more than 45 days. The provisions of Article 102 are applicable 
in the situations stipulated in sentence 2 of this article. The government whose man- 
date has ceased in accordance with sentences I and 2 immediately above will carry out 
only those actions which are necessary for taking care of public business until the 
members of the new government are sworn in. 


Chapter IV. Relations Between Parliament and Government 
Article 110—Reporting to Parliament. The government and the other organs of public 
administration, in the framework of the monitoring of their activity by Parliament, 
must provide the information and documents requested by the Chamber of Deputies, 
the Senate, or the parliamentary commissions through their chairmen. If a legislative 
initiative involves the modification of the provisions of the state budget or the state 
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social security budget, the request for information is mandatory. The members of the 
government have access to the proceedings of Parliament. If their presence is re- 
quested, their attendance is mandatory. 

Article 111—Questions and Interpellations. The government and each one of its mem- 
bers are under obligation to respond to the questions or interpellations formulated by 
deputies or senators. The Chamber of Deputies or the Senate can approve a motion 
expressing its position on the issue which is the subject of the interpellation. 

Article 112—Censure Motion. The Chamber of Deputies and the Senate, in joint ses- 
sion, can withdraw the confidence given to the government by passing a censure 
motion by majority vote of the deputies and senators. The censure motion can be 
initiated by at least one-fourth of the total number of deputies and senators and it is 
communicated to the government on the date that it is filed. The censure motion is 
discussed three days after it is presented in the joint session of the two houses. If the 
censure motion is rejected, the deputies and senators who signed it cannot initiate 
another censure motion in the same session, with the exception of the case in which the 
government takes responsibility in accordance with Article 113. 

Article 113— Taking of Responsibility by the Government. The government can take 
responsibility before a joint session of the Chamber of Deputies and the Senate for a 
program, a statement of general policy, or a draft law. The government is dismissed if a 
censure motion, filed within three days of the presentation of the program, is voted 
under the conditions of Article 112. If the government has not been dismissed in 
accordance with sentence 2 of this article, the draft law which has been presented is 
considered to be approved and the program or statement of general policy becomes 
binding for the government. If the president of Romania requests the reexamination of 
a law approved in accordance with sentence 3 immediately above, the debate on it will 
take place in a joint session of the two houses. 

Article 114—Legislative Delegation. Parliament can pass a special law to empower the 
government to issue rulings in areas which do not come under statutory laws. The law 
of empowerment will stipulate, on a mandatory basis, the area and the deadline for 
issuing rulings. If the law of empowerment requests it, the rulings will be submitted to 
Parliament for approval, according to legislative procedure, up until the expiration of 
the deadline for the empowerment. Failure to respect the deadline will cancel the 
effects of the ruling. In exceptional cases, the government can adopt emergency rul- 
ings. They will go into effect only after being sent to Parliament for approval. If 
Parliament is not in session, it will be convened on a mandatory basis. The rulings are 
approved or rejected by a law which will also include rulings which are no longer in 
effect on the basis of sentence 3 immediately above. 


Chapter V. Public Administration 
Section 1. Specialized Central Public Administration 
Article 115—Structure. The ministries are organized only under the subordination of 
the government. Other specialized bodies can be organized under the subordination of 
the government or of the ministries or as autonomous administrative authorities. 
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Article 116—Establishment. The ministries are established and organized and operate 
in accordance with the law. The government and the ministries can establish, with the 
approval of the Court of Accounts, specialized bodies subordinate to them, only if the 
law recognizes this as being within their competence. Autonomous administrative 
authorities can be established by statutory laws. 

Article 117—The Armed Forces. The Army is subject solely to the will of the people for 
the purpose of guaranteeing the sovereignty, independence, and unity of the state, the 
territorial integrity of the country, and constitutional democracy. The structure of the 
national defense system, the organization of the Army, the preparation of the popula- 
tion, the economy, and the territory for defense, and the rules governing military 
cadres are stipulated by statutory law. The provisions of sentences 1 and 2 here will be 
applicable, correspondingly, to the police, the state intelligence services, as well as to 
other components of the Armed Forces. The organization of military or paramilitary 
activities outside the framework of a state authority is prohibited. Foreign troops can 
enter into or pass through the territory of Romania only under the conditions specified 
by the law. 

Article 118— The Supreme Council for the Defense of the Country. The Supreme Council 
for the Defense of the Country organizes and coordinates, on a unitary basis, activities 
related to the defense of the country and national security. 


Section 2. Local Public Administration 

Article 119—Basic Principles. Public administration in territorial-administrative dis- 
tricts is based on the principle of local economy and on the principle of the decentral- 
ization of public services. 

Article 120—Communal and City Authorities. The public administration authorities, 
which serve as means of implementing local autonomy in the communes and cities, are 
the elected local councils and the mayors elected in accordance with the law. The local 
councils and the mayors cooperate as autonomous administrative authorities and han- 
dle public affairs in the communes and cities, under the conditions of the law. The 
authorities stipulated in sentence 2 immediately above can also be set up in territorial- 
administrative subdivisions of municipalities. 

Article 121—The County Council. The county council is the public administration 
authority in charge of coordinating the activity of the communal and city councils, for 
the purpose of ensuring public services of interest to the country. The county council 
is elected and operates in accordance with the law. 

Article 122—The Prefect. The government appoints a prefect in each county and in 
Bucharest municipality. The prefect is the representative of the government on the 
local level and is in charge of the decentralized public services of the ministries and 
other central organs in the territorial-administrative units. The powers of the prefect 
are stipulated by law. The prefect can contest before the disputed claims court any 
decree of the county council, the local council, or the mayor if he believes that the 
decree is illegal. The contested decree is suspended by law. 
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Chapter VI. Judicial Authority 


Section 1. Courts of Justice 

Article 123—Carrying Out Justice. Justice is carried out in the name of the law. The 
judges are independent and are subject only to the law. 

Article 124—Rules Governing Fudges. Judges appointed by the president of Romania 
are appointed for life, according to the law. The chief justice and the other justices of 
the Supreme Court of Justice are appointed for a six-year term. They can be reap- 
pointed. The promotion, transfer, and punishing of judges can be carried out only by 
the Higher Council of Magistrates, under the conditions of the law. The position of 
judge is incompatible with any other public or private position, with the exception of 
teaching positions in higher education. 

Article 125—Courts of Law. Justice is carried out by means of the Supreme Court of 
Justice and other courts of law stipulated by law. The establishment of extraordinary 
courts is prohibited. Their jurisdiction and trial procedure are defined by law. 

Article 126—The Public Nature of the Debates..Court sessions are public, except for 
cases stipulated by law. 

Article 127—The Right to an Interpreter. The judicial process is carried out in the 
Romanian language. Citizens belonging to ethnic minorities, as well as persons who do 
not understand or speak the Romanian language, have the right to be informed on all 
the documents and items in the file, to speak in court, and to offer conclusions, 
through an interpreter; this right is ensured free of charge in criminal trials. 

Article 128—Contesting Decisions. The parties involved and the Public Ministry can 
contest court decisions, under the conditions of the law. 

Article 129—Court Police. The courts of law have a police force at their disposal. 
Section 2. The Public Ministry 

Article 130—The Role of the Public Ministry. In the judicial area, the Public Ministry 
represents the general interests of society and defends the legal order as well as the 
rights and freedoms of the citizens. The Public Ministry exercises its powers through 
prosecutors in the prosecutor’s office, under the conditions of the law. 

Article 131—Rules Governing Prosecutors. The prosecutors carry out their activity on 
the basis of the principles of legality, impartiality, and hierarchical monitoring under 
the authority of the minister of justice. The position of prosecutor is incompatible with 
every other public or private position, with the exception of teaching positions in 
higher education. 


Section 3. The Higher Council of Magistrates 

Article 1 32—Structure. The Higher Council of Magistrates is composed of magistrates 
who are elected for a four-year term by the Chamber of Deputies and the Senate, in 
joint session. 

Article 133—Duties. The Higher Council of Magistrates proposes to the president of 
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Romania the appointment of judges and prosecutors, with the exception of intern 
judges, according to the law. In such cases, the sessions are chaired by the minister of 
justice, who does not have the right to vote. The Higher Council of Magistrates serves 
as a disciplinary council for judges. In such cases, its sessions are chaired by the chief 
justice of the Supreme Court of Justice. 


Title IV. The Economy and Public Finance 


Article 134— The Economy. The economy of Romania is a market economy. The state 
is expected to ensure: 

(a) free trade, protection for loyal competition, the creation of a favorable framework for 

the utilization of all production factors; 

(b) the protection of national interests in economic, financial, and currency activity; 

(c) the stimulation of national scientific research; 

(d) the exploitation of natural resources in accordance with the national interest; 

(e) the restoration and protection of the environment, as well as the preservation of 

ecological balance; 

(f) the creation of the necessary conditions for improving the quality of life. 
Article 135—Property. The state protects property. Property may be public or private. 
Public property belongs to the state or to territorial-administrative units. Under- 
ground resources of any type, lines of communication, airspace, water resources that 
can produce power or can be used in the public interest, beaches, the territorial sea, the 
natural resources of the economic zone and the continental shelf, as well as other assets 
defined by law, are exclusively public property. Publicly owned assets are nontransfer- 
able. Under the conditions of the law, they can be given to autonomous managements 
or public institutions for management or they can be licensed or rented out. Under the 
conditions of the law, private property is inviolable. 
Article 1 36—Financial System. The formation, administration, use, and monitoring of 
the financial resources of the state, of territorial-administrative units, and of public 
institutions will be regulated by law. The national currency is the leu, which is divided 
into bani. 
Article 137—Public Budget. The national public budget incorporates the state budget, 
the state social security budget, and the local budgets of the communes, cities, and 
counties. Each year the government prepares the draft state budget and the draft state 
social security budget which it submits separately to Parliament for approval. If the law 
on the state budget and the law on the state social security budget are not approved at 
least three days before the expiration of the budget year, the state budget and the state 
social security budget for the previous year will continue to be in effect until new 
budgets are approved. The local budgets are prepared, approved, and executed in 
accordance with the law. No budgetary expenditure can be approved without stipulat- 
ing the source of financing. 
Article 1 38— Taxes and Assessments. Taxes, assessments, and any other revenues for the 
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state budget and the state social security budget are established only by law. Local taxes 
and assessments are established by the local or county councils, within the limits and 
under the conditions of the law. 

Article 139—The Court of Accounts. The Court of Accounts monitors the formation, 
administration, and utilization of the financial resources of the state and the public 
sector. Under the conditions of the law, the Court also exercises jurisdictional func- 
tions. The Court of Accounts presents an annual report to Parliament on the manage- 
ment accounts of the national public budget in the past budget year, including any 
irregularities found. At the request of the Chamber of Deputies or the Senate, the 
Court monitors the management of public resources and reports its findings. The 
members of the Court of Accounts appointed by Parliament are independent and 
cannot be removed, according to law. They are subject to the same regulations as 
judges in regard to incompatbilities. 


Title V. The Constitutional Court 


Article 140—Structure. The Constitutional Court is composed of nine justices, ap- 
pointed for a nine-year term, which cannot be extended or renewed. Three justices are 
appointed by the Chamber of Deputies, three by the Senate, and three by the president 
of Romania. The members of the Constitutional Court elect a president by secret 
ballot for a three-year term. Every three years, one-third of the members of the Consti- 
tutional Court are replaced, under the conditions stipulated by the statutory law of the 
Court. 
Article 141— Conditions for Appointment. The justices of the Constitutional Court must 
have superior legal training, high professional competence, and at least 18 years of 
experience in the legal profession or on university law faculties. 
Article 142—Incompatibilities. The position of member of the Constitutional Court is 
incompatible with any other public or private position, with the exception of teaching 
positions on university law faculties. 
Article 143—Independence and Irremovability. The members of the Constitutional 
Court are independent in the exercise of their mandate and cannot be removed in the 
course of their term. 
Article 144—Duties. The Constitutional Court has the following duties: 
(a) to pronounce on the constitutionality of laws before their promulgation at the request 
of the president of Romania, one of the presidents of the two chambers of the govern- 
ment, the Supreme Court of Justice, at least 50 deputies or at least 25 senators, as well as, 
officially, on initiatives for revising the Constitution; 
(b) to pronounce on the constitutionality of regulations of Parliament at the request of 
one of the presidents of the two chambers, a parliamentary group, at least 50 deputies or 
at least 25 senators; 
(c) to decide on exceptions brought before the courts in regard to the unconstitutionality 
of laws and rulings; 
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(d) to monitor the observance of the procedure used to elect the president of Romania 

and to confirm the results of the voting; 

(e) to ascertain the existence of circumstances which justify an interim period for the 

exercise of the office of president of Romania and to communicate its findings to the 

Parliament and the government; 

(f) to advise on the recommendation to suspend the president of Romania from office; 

(g) to monitor compliance with the procedure for organizing and holding a referendum 

and to confirm its results; 

(h) to verify the fulfillment of the conditions for the exercise of legislative initiative by the 

citizens; 

(i) to decide on disputes regarding the constitutionality of a political party. 
Article 145—Decisions of the Constitutional Court. In cases of unconstitutionality deter- 
mined in accordance with Article 144, items (a) and (b), the law or the regulation is 
submitted for reexamination. If the law is adopted in the same form by a majority of at 
least two-thirds of the members of each chamber the objection of unconstitutionality is 
eliminated and promulgation becomes mandatory. The decisions of the Constitutional 
Court are binding and are not retroactive. They are published in Monitoruil Oficial al 
Romaniel. 


Title VI. Revising the Constitution 


Article 146—Revision Initiative. The revision of the Constitution can be initiated by the 
president of Romania upon recommendation of the government, at least one-fourth of 
the deputies or senators, as well as at least 500,000 citizens with the right to vote. 
Citizens who initiate the revision of the Constitution must come from at least half the 
counties of the country and in each of these counties and in Bucharest municipality, at 
least 20,000 signatures supporting this initiative must be obtained. 

Article 147—Revision Procedure. The draft or the recommendation for revision must 
be approved by the Chamber of Deputies and the Senate by at least a two-thirds 
majority of the members of each chamber. If no agreement is reached by mediation, 
the Chamber of Deputies and the Senate, in joint session, will decide by a vote of at 
least three-fourths of the number of deputies and senators. The revision is final after 
being approved by a referendum organized within 30 days of the approval of the draft 
or the recommendation for revision. 

Article 148—Revision Limitations. The provisions of the present Constitution concern- 
ing the national, independent, unitary, and indivisible character of the Romanian state, 
the republic as the form of government, territorial integrity, the independence of the 
system of justice, political pluralism, and the official language cannot be the subject of 
revision. Similarly, no revision can be made if it results in the elimination of the basic 
rights and freedoms of citizens or of the guarantees of these rights and freedoms. The 
Constitution cannot be revised during periods of martial law or a state of emergency or 
during wartime. 
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Title VII. Final and Temporary Provisions 


Article 149—Enactment. The present Constitution goes into effect on the date of its 
approval by referendum. On the same date, the Constitution of 21 August 1965 will be 
and will remain repealed in its entirety. 

Article 150— Temporary Conflict of Laws. Laws and all other normative acts will remain 
in effect, as long as they are not in conflict with the present Constitution. Within 12 
months of the enactment of the law on its organization, the Legislative Council will 
examine the conformity of the legislation with the present Constitution and will make 
the appropriate recommendations to Parliament or the government, as the case may 
be. 

Article 151—Existing Institutions. The institutions of the Republic in existence on the 
date that the present Constitution goes into effect will remain in operation until new 
ones have been established. The members of the new Supreme Court of Justice will be 
appointed, under the conditions of the law, by the Chamber of Deputies and the 
Senate, in joint session, upon the recommendation of the president of Romania, within 
six months of the date that the present Constitution goes into effect. 

Article 152—Future Institutions. Within six months of the date of the enactment of the 
new Constitution, the Constitutional Court and the Court of Accounts will be estab- 
lished. The members of the first Constitutional Court will be appointed for a period of 
three, six, and nine years, respectively. The president of Romania, the Chamber of 
Deputies, and the Senate will each appoint one justice for each period. 

The Constitution of Romania was adopted in the 21 November I991 session of the 
Constituent Assembly by a roll call vote, with 414 votes “for” and 95 votes “against.” 
Presidents of the Constituent Assembly Academician Alexandru Birladeanu and Dan 
Martian. 


CONSTITUTION OF THE RUSSIAN 


FEDERATION 
(As approved by the National Referendum, December 12, 1993) 


We, the multinational people of the Russian Federation, united by a common destiny 
on our land, asserting human rights and liberties, civil peace and concord, preserving 
the historic unity of the state, proceeding from the generally recognized principles of 
the equality and self-determination of peoples, honoring the memory of our ancestors, 
who have passed on to us love and respect for our homeland and faith in good and 
justice, reviving the sovereign statehood of Russia and asserting its immutable demo- 
cratic foundations, striving to secure the wellbeing and prosperity of Russia and pro- 
ceeding from a sense of responsibility for our homeland before the present and future 
generations, and being aware of ourselves as part of the world community, hereby 
approve the Constitution of the Russian Federation. 


Section One 


Chapter 1. Fundamentals of the Constitutional System 


Article 1. The Russian Federation—Russia shall be a democratic federal rule-of-law 
state with the republican form of government. The names “Russian Federation” and 
“Russia” shall be equivalent. 

Article 2. Man, his rights and freedoms shall be the supreme value. It shall be a duty of 
the state to recognize, respect and protect the rights and liberties of man and citizen. 
Article 3. The multinational people of the Russian Federation shall be the vehicle of 
sovereignty and the only source of power in the Russian Federation. The people of the 
Russian Federation shall exercise their power directly, and also through organs of state 
power and local self-government. The referendum and free elections shall be the 
supreme direct manifestation of the power of the people. No one may arrogate to 
oneself power in the Russian Federation. Seizure of power or appropriation of power 
authorization shall be prosecuted under federal law. 

Article 4. The sovereignty of the Russian Federation shall apply to its entire territory. 
The Constitution of the Russian Federation and federal laws shall have supremacy 
throughout the entire territory of the Russian Federation. The Russian Federation 
shall ensure the integrity and inviolability of its territory. 
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Article 5. The Russian Federation shall consist of republics, territories, regions, federal 
cities, an autonomous region and autonomous areas, which shall be equal subjects of 
the Russian Federation. The republic (state) shall have its own constitution and legis- 
lation. A territory, region, federal city, autonomous region and autonomous area shall 
have its own charter and legislation. The federated structure of the Russian Federation 
shall be based on its state integrity, the uniform system of state power, delimitation of 
scopes of authority and powers between the bodies of state power of the Russian 
Federation and bodies of state power of the subjects of the Russian Federation, equal- 
ity and self-determination of the peoples in the Russian Federation. All the subjects of 
the Russian Federation shall be equal among themselves with the federal bodies of 
state power. 

Article 6. Citizenship of the Russian Federation shall be acquired and terminated in 
accordance with the federal law, and shall be one and equal irrespective of the grounds 
on which it has been acquired. Every citizen of the Russian Federation shall have all the 
rights and liberties on its territory and bears equal duties, stipulated by the Consti- 
tution of the Russian Federation. A citizen of the Russian Federation may not be 
stripped of citizenship or of the right to change it. 

Article 7. The Russian Federation shall be a social state, whose policies shall be aimed 
at creating conditions which ensure a dignified life and free development of man. The 
Russian Federation shall protect the work and health of its people, establish a guaran- 
teed minimum wage, provide state support for family, motherhood, fatherhood, and 
childhood, and also for the disabled and for elderly citizens, develop a system of so- 
cial services and establish government pensions, benefits and other social security 
guarantees. 

Article 8. Unity of economic space, free movement of goods, services and financial 
resources, support for competition and freedom of any economic activity shall be 
guaranteed in the Russian Federation. Private, state, municipal and other forms of 
ownership shall be recognized and shall enjoy protection in the Russian Federation. 
Article 9. The land and other natural resources shall be used and protected in the 
Russian Federation as the basis of the life and activity of the peoples living on their 
respective territories. The land and other natural resources may be in private, state, 
municipal and other forms of ownership. 

Article ro. State power in the Russian Federation shall be exercised on the basis of the 
separation of legislative, executive and judicial branches. The bodies of legislative, 
executive and judicial power shall be independent. 

Article 11. State power in the Russian Federation shall be exercised by the president of 
the Russian Federation, the Federal Assembly (Council of the Federation and State 
Duma), the government of the Russian Federation and the courts of the Russian 
Federation. State power in the subjects of the Russian Federation shall be exercised by 
the organs of state authority formed by them. The scopes of authority and powers of 
the bodies of state authority of the Russian Federation and the bodies of state authority 
of the subjects of the Russian Federation shall be delimited under this Constitution, 
federal and other Treaties on the delimitation of scopes of authority and powers. 
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Article 12. Local self-government shall be recognized and guaranteed in the Russian 
Federation. Local self-government shall operate independently within the bounds of 
its authority. The bodies of local self-government shall not be part of the state power 
bodies. 

Article 13. Ideological diversity shall be recognized in the Russian Federation. No 
ideology may be instituted as a state-sponsored or mandatory ideology. Political plu- 
rality and the multiparty system shall be recognized in the Russian Federation. Public 
associations shall be equal before the law. The establishment and the activities of 
public associations, whose aims and actions are directed at forcible alteration of the 
fundamentals of constitutional governance and violation of the integrity of the Russian 
Federation and undermining of the security of the state, the forming of armed units, 
the incitement of social, racial, national and religious strife shall be prohibited. 

Article 14. The Russian Federation shall be a secular state. No religion may be in- 
stituted as state-sponsored or mandatory religion. Religious associations shall be sepa- 
rated from the state, and shall be equal before the law. 

Article 15. The Constitution of the Russian Federation shall have supreme legal force 
and direct effect, and shall be applicable throughout the entire territory of the Russian 
Federation. Laws and other legal acts adopted by the Russian Federation may not 
contravene the Constitution of the Russian Federation. Organs of state power and 
local self-government, officials, citizens and their associations must comply with the 
laws and the Constitution of the Russian Federation. The laws shall be officially pub- 
lished. Unpublished laws shall not be applicable. No regulatory legal act affecting the 
rights, liberties and duties of the human being may apply unless it has been published 
officially for general knowledge. The commonly recognized principles and norms of 
international law and international treaties of the Russian Federation shall be a compo- 
nent part of its legal system. If an international treaty of the Russian Federation 
stipulates other rules than those stipulated by the law, the rules of the international 
treaty shall apply. 

Article 16. The provisions of the present Chapter of the Constitution shall be the 
foundations of the constitutional system of the Russian Federation and may not be 
changed except as provided for in this Constitution. No other provisions of this Con- 
stitution may contravene the foundations of the constitutional system of the Russian 
Federation. 


Chapter 2. Rights and Liberties of Man and Citizen 


Article 17. The basic rights and liberties in conformity with the commonly recognized 
principles and norms of the international law shall be recognized and guaranteed in the 
Russian Federation and under this Constitution. The basic rights and liberties of the 
human being shall be inalienable and shall belong to everyone from birth. The exercise 
of rights and liberties of a human being and citizen may not violate the rights and 
liberties of other persons. 

Article 18. The rights and liberties of man and citizen shall have direct effect. They 
shall determine the meaning, content and application of the laws, and the activities of 
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the legislative and executive branches and local self-government, and shall be secured 
by the judiciary. 

Article r9. All people shall be equal before the law and in the court of law. The state 
shall guarantee the equality of rights and liberties regardless of sex, race, nationality, 
language, origin, property or employment status, residence, attitude to religion, con- 
victions, membership of public associations or any other circumstance. Any restric- 
tions of the rights of citizens on social, racial, national, linguistic or religious grounds 
shall be forbidden. Man and woman shall have equal rights and liberties and equal 
opportunities for their pursuit. 

Article 20. Everyone shall have the right to life. Capital punishment may, until its 
abolition, be instituted by the federal law as exceptional punishment for especially 
grave crimes against life, with the accused having the right to have his case considered 
in a law court by jury. 

Article 21. The dignity of the person shall be protected by the state. No circumstance 
may be used as a pretext for belittling it. No one may be subjected to torture, violence 
or any other harsh or humiliating treatment or punishment. No one may be subjected 
to medical, scientific, or other experiments without his or her free consent. 

Article 22. Everyone shall have the right to freedom and personal inviolability. Arrest, 
detention and keeping in custody shall be allowed only by an order of a court of law. No 
person may be detained for more than 48 hours without an order of a court of law. 
Article 23. Everyone shall have the right to privacy, to personal and family secrets, and 
to protection of one’s honor and good name. Everyone shall have the right to privacy of 
correspondence, telephone communications, mail, cables and other communications. 
Any restriction of this right shall be allowed only under an order of a court of law. 
Article 24. It shall be forbidden to gather, store, use and disseminate information on 
the private life of any person without his/her consent. The bodies of state authority 
and the bodies of local self-government and the officials thereof shall provide to each 
citizen access to any documents and materials directly affecting his/her rights and 
liberties unless otherwise stipulated under the law. 

Article 25. The home shall be inviolable. No one shall have the right to enter the home 
against the will of persons residing in it except in cases stipulated by the federal law or 
under an order of a court of law. 

Article 26. Everyone shall have the right to determine and state his own identity. No 
one can be forced to determine and state his national identity. Everyone shall have the 
right to use his native language, freely choose the language of communication, educa- 
tion, training and creative work. , 

Article 27. Everyone who is lawfully staying on the territory of the Russian Federation 
shall have the right to freedom of movement and to choose the place to stay and 
residence. Everyone shall be free to leave the boundaries of the Russian Federation. 
The citizens of the Russian Federation shall have the right to freely return to the 
Russian Federation. 

Article 28. Everyone shall be guaranteed the right to freedom of conscience, to free- 
dom of religious worship, including the right to profess, individually or jointly with 
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others, any religion, or to profess no religion, to freely choose, possess and disseminate 
religious or other beliefs, and to act in conformity with them. 

Article 29. Everyone shall have the right to freedom of thought and speech. Propa- 
ganda or campaigning inciting social, racial, national or religious hatred and strife is 
impermissible. The propaganda of social, racial, national, religious or language superi- 
ority is forbidden. No one may be coerced into expressing one’s views and convictions 
or into renouncing them. Everyone shall have the right to seek, get, transfer, produce 
and disseminate information by any lawful means. The list of information constituting 
a state secret shall be established by federal law. The freedom of the mass media shall 
be guaranteed. Censorship shall be prohibited. 

Article 30. Everyone shall have the right to association, including the right to create 
trade unions in order to protect one’s interests. The freedom of public association 
activities shall be guaranteed. No one may be coerced into joining any association or 
into membership thereof. 

Article 31. Citizens of the Russian Federation shall have the right to gather peacefully, 
without weapons, and to hold meetings, rallies, demonstrations, marches and pickets. 
Article 32. Citizens of the Russian Federation shall have the right to participate in the 
administration of the affairs of the state both directly and through their representatives. 
Citizens of the Russian Federation shall have the right to elect and to be elected to 
bodies of state governance and to organs of local self-government, as well as take part 
in a referendum. Citizens who have been found by a court of law to be under special 
disability, and also citizens placed in detention under a court verdict, shall not have the 
right to elect or to be elected. Citizens of the Russian Federation shall have equal access 
to state service. Citizens of the Russian Federation shall have the right to participate in 
administering justice. 

Article 33. Citizens of the Russian Federation shall have the right to turn personally 
to, and send individual and collective petitions to state bodies and bodies of local 
self-government. 

Article 34. Everyone shall have the right to freely use his or her abilities and property 
for entrepreneurial or any other economic activity not prohibited by the law. No 
economic activity aimed at monopolization or unfair competition shall be allowed. 
Article 35. The right of private property shall be protected by law. Everyone shall have 
the right to have property in his or her ownership, to possess, use and manage it either 
individually or jointly with other persons. No one may be arbitrarily deprived of his or 
her property unless on the basis of decision by a court of law. Property can be forcibly 
alienated for state needs only on condition of a preliminary and equal compensation. 
The right of inheritance shall be guaranteed. 

Article 36. Citizens and their associations shall have the right to have land in their 
private ownership. The possession, use and management of the land and other natural 
resources shall be freely exercised by their owners provided that this does not cause 
damage to the environment or infringe upon the rights and interests of other persons. 
The terms and procedures for the use of land shall be determined on the basis of 
federal laws. 
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Article 37. Work shall be free. Everyone shall have the right to make free use of his or 
her abilities for work and to choose a type of activity and occupation. Forced labor shall 
be prohibited. Everyone shall have the right to work under conditions meeting the 
requirements of safety and hygiene, to remuneration for work without any discrimina- 
tion whatsoever and not below the statutory minimum wage, and also the right to 
security against unemployment. The right to individual and collective labor disputes 
with the use of means of resolution thereof established by federal law, including the 
right to strike, shall be recognized. Everyone shall have the right to rest and leisure. A 
person having a work contract shall be guaranteed the statutory duration of the work 
time, days off and holidays, and paid annual vacation. 

Article 38. Motherhood and childhood, and the family shall be under state protection. 
Care for children and their upbringing shall be the equal right and duty of the parents. 
Employable children who have reached 18 years old shall care for their nonemployable 
parents. 

Article 39. Everyone shall be guaranteed social security in old age, in case of disease, 
invalidity, loss of breadwinner, to bring up children and in other cases established by 
law. State pensions and social benefits shall be established by laws. Voluntary social 
insurance, development of additional forms of social security and charity shall be 
encouraged. 

Article 40. Everyone shall have the right to a home. No one may be arbitrarily deprived 
of a home. State bodies and organs of local self-government shall encourage home 
construction and create conditions for the realization of the right to a home. Low- 
income citizens and other citizens, defined by the law, who are in need of housing shall 
be housed free of charge or for affordable pay from government, municipal and other 
housing funds in conformity with the norms stipulated by the law. 

Article 41. Everyone shall have the right to health care and medical assistance. Medical 
assistance shall be made available by state and municipal health care institutions to 
citizens free of charge, with money from the relevant budget, insurance payments and 
other revenues. The Russian Federation shall finance federal health care and health- 
building programs, take measures to develop state, municipal and private health care 
systems, encourage activities contributing to the strengthening of man’s health, to the 
development of physical culture and sport, and to ecological, sanitary and epidemi- 
ologic welfare. Concealment by officials of facts and circumstances posing hazards to 
human life and health shall involve liability in conformity with the federal law. 

Article 42. Everyone shall have the right to a favorable environment, reliable informa- 
tion about its condition and to compensation for the damage caused to his or her health 
or property by ecological violations. 

Article 43. Everyone shall have the right to education. The accessibility and gratuity of 
preschool, general secondary and vocational secondary education in public and mu- 
nicipal educational institutions or enterprises. Everyone shall have the right to receive, 
free of charge and on a competitive basis, higher education in a state or municipal 
educational institution or enterprise. Basic general education shall be mandatory. Par- 
ents or persons substituting for them shall make provisions for their children to receive 
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basic general education. The Russian Federation shall institute federal state educa- 
tional standards and support various forms of education and self-education. 

Article 44. Everyone shall be guaranteed freedom of literary, artistic, scientific, techni- 
cal and other types of creative activity. Intellectual property shall be protected by law. 
Everyone shall have the right to participation in cultural life, to the use of institutions of 
culture, and access to cultural values. Everyone shall care for the preservation of the 
historic and cultural heritage and safeguard landmarks of history and culture. 

Article 45. State protection for human rights and liberties in the Russian Federation 
shall be guaranteed. Everyone shall have the right to defend his or her rights and 
liberties by any means not prohibited by law. 

Article 46. Everyone shall be guaranteed protection of his or her rights and liberties in 
a court of law. The decisions and actions (or inaction) of state organs, organs of local 
self-government, public associations and officials may be appealed against in a court of 
law. In conformity with the international treaties of the Russian Federation, everyone 
shall have the right to turn to interstate organs concerned with the protection of human 
rights and liberties when all the means of legal protection available within the state have 
been exhausted. 

Article 47. No one may be denied the right to having his or her case reviewed by the 
court and the judge under whose jurisdiction the given case falls under the law. Anyone 
charged with a crime has the right to have his or her case reviewed by a court of law 
with the participation of jurors in cases stipulated by the federal law. 

Article 48. Everyone is guaranteed the right to qualified legal counsel. Legal counsel 
shall be provided free of charge in cases stipulated by the law. Each person who has 
been detained, taken into custody or charged with a crime shall have the right to legal 
counsel (defense attorney) from the moment of, respectively, detention or indictment. 
Article 49. Everyone charged with a crime shall be considered not guilty until his or her 
guilt has been proven in conformity with the procedures stipulated by the federal law 
and established by the verdict of a court of a law. The defendant shall not be obliged to 
prove his or her innocence. The benefit of the doubt shall be interpreted in favor of the 
defendant. 

Article 50. No one may be repeatedly convicted for the same offense. In the admin- 
istration of justice no evidence obtained in violation of the federal law shall be allowed. 
Everyone sentenced for a crime shall have the right to have the sentence reviewed by a 
higher court according to the procedure instituted by the federal law, and also the right 
to plea for clemency or mitigation punishment. 

Article 51. No one shall be obliged to give evidence against himself or herself, for his 
or her spouse and close relatives, the range of which shall be established by the fed- 
eral law. The federal law may stipulate other exemptions from the obligation to give 
evidence. 

Article 52. The rights of persons who have sustained harm from crimes and abuses of 
power shall be protected by the law. The state shall guarantee the victims access to 
justice and compensation for damage. 
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Article 53. Everyone shall have the right to compensation by the state for the damage 
caused by the unlawful actions (or inaction) of state organs, or their officials. 

Article 54. The law instituting or aggravating the liability of a person shall have no 
retroactive force. No one may be held liable for an action which was not recognized as 
an offense at the time of its commitment. If liability for an offense has been lifted or 
mitigated after its perpetration, the new law shall apply. 

Article 55. The listing of the basic rights and liberties in the Constitution of the Rus- 
sian Federation shall not be interpreted as the denial or belittlement of the other 
commonly recognized human and citizens’ rights and liberties. No laws denying or 
belittling human and civil rights and liberties may be issued in the Russian Federation. 
Human and civil rights and liberties may be restricted by the federal law only to the 
extent required for the protection of the fundamentals of the constitutional system, 
morality, health, rights and lawful interests of other persons, for ensuring the defense 
of the country and the security of the state. 

Article 56. Individual restrictions of rights and liberties with identification of the extent 
and term of their duration may be instituted in conformity with the federal constitu- 
tional law under conditions of the state of emergency in order to ensure the safety of 
citizens and protection of the constitutional system. A state of emergency throughout 
the territory of the Russian Federation and in individual areas thereof may be intro- 
duced in the circumstances and in conformity with the procedures defined by the 
federal constitutional law. The rights and liberties stipulated by Articles 20, 21, 23 
(sentence I), 24, 28, 34 (sentence I), 40 (sentence 1), and 46—54 of the Constitution of 
the Russian Federation shall not be subject to restriction. 

Article 57. Everyone shall pay lawful taxes and fees. Laws introducing new taxes or 
worsening the situation of taxpayers shall not have retroactive force. 

Article 58. Everyone shall be obliged to preserve nature and the environment, and care 
for natural wealth. 

Article 59. Defense of the homeland shall be a duty and obligation of the citizen of the 
Russian Federation. The citizen of the Russian Federation shall do military service in 
conformity with the federal law. The citizen of the Russian Federation whose convic- 
tions and faith are at odds with military service, and also in other cases stipulated by 
the federal law shall have the right to the substitution of an alternative civil service for 
military service. 

Article 60. The citizen of the Russian Federation shall be recognized to be of legal 
age and may independently exercise his rights and duties in full upon reaching the age 
of 18. 

Article 61. The citizen of the Russian Federation may not be deported out of Russia or 
extradited to another state. The Russian Federation shall guarantee its citizens defense 
and patronage beyond its boundaries. 

Article 62. The citizen of the Russian Federation may have the citizenship of a foreign 
state (dual citizenship) in conformity with the federal law or international treaty of the 
Russian Federation. Possession of the citizenship of the foreign state by the citizen of 
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the Russian Federation shall not belittle his or her ranks and liberties or exempt him or 
her from the duties stemming from Russian citizenship unless otherwise stipulated by 
the federal law or international treaty of the Russian Federation. Foreign citizens and 
stateless persons shall enjoy in the Russian Federation the rights of its citizens and bear 
their duties with the exception of cases stipulated by the federal law or international 
treaty of the Russian Federation. 

Article 63. The Russian Federation shall grant political asylum to foreign citizens and 
stateless citizens in conformity with the commonly recognized norms of the interna- 
tional law. The extradition of persons persecuted for their political views or any actions 
(or inaction), which are not qualified as criminal by the law of the Russian Federation, 
to other states shall not be allowed in the Russian Federation. The extradition of 
persons charged with crimes and also the hand-over of convicts for serving time in 
other countries shall be effected on the basis of the federal law or international treaty of 
the Russian Federation. 

Article 64. The provisions of these articles form the basis of personal rights in the 
Russian Federation and may not be charged other than by the means set forth in this 
Constitution. 


Chapter 3. Russian Federation 


Article 65. The Russian Federation shall consist of the subjects of the Federation: 
Republic of Adygeya (Adygeya), Republic of Altai, Republic of Bashkortostan, Re- 
public of Buryatia, Republic of Dagestan, Ingush Republic, Kabardin-Balkar Repub- 
lic, Republic of Kalmykia-Khalmg Tangch, Karachayevo-Cherkess Republic, Re- 
public of Karelia, Republic of Komi, Republic of Mari El, Republic of Mordovia, 
Republic of Sakha (Yakutia), Republic of North Ossetia, Republic of Tatarstan (Tat- 
arstan), Republic of Tuva, Udmurt Republic, Republic of Khakasia, Chechen Re- 
public, Chuvash Republic-Chavash Respublics; Altay Territory, Krasnodar Territory, 
Krasnoyarsk Territory, Maritime Territory, Stavropol Territory, Khabarovsk Ter- 
ritory; Amur Region, Arkhangelsk Region, Astrakhan Region, Belgorod Region, 
Bryansk Region, Vladimir Region, Volgograd Region, Vologda Region, Voronezh Re- 
gion, Ivanovo Region, Irkutsk Region, Kaliningrad Region, Kaluga Region, Kam- 
chatka Region, Kemerovo Region, Kirov Region, Kostroma Region, Kurgan Region, 
Kursk Region, Leningrad Region, Lipetsk Region, Magadan Region, Moscow Re- 
gion, Murmansk Region, Nizhniy Novgorod Region, Novgorod Region, Novosibirsk 
Region, Omsk Region, Orenburg Region, Orel Region, Penza Region, Perm Region, 
Pskov Region, Rostov Region, Ryazan Region, Samara Region, Saratov Region, 
Sakhalin Region, Sverdlovsk Region, Smolensk Region, Tambov Region, Tver Re- 
gion, Tomsk Region, Tula Region, Tyumen Region, Ulyanovsk Region, Chelyabinsk 
Region, Chita Region, Yaroslavl Region; Moscow, St. Petersburg-federal cities; Jew- 
ish Autonomous Region; Aga Buryat Autonomous Area, Komi-Permyak Autono- 
mous Area, Koryak Autonomous Area, Nenetsk Autonomous Area, Taymyr (Dolgan- 
Nenets) Autonomous Area, Ust-Ordynsky Buryat Autonomous Area, Khanty-Mansi 
Autonomous Area, Chukchi Autonomous Area, Evenk Autonomous Area, Yamal- 
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Nenets Autonomous Area. Accession to the Russian Federation and the formation of a 
new subject of the Russian Federation within it shall be carried out as envisaged by the 
federal constitutional law. 
Article 66. The status of a republic shall be defined by the Constitution of the Russian 
Federation and the constitution of the republic in question. The status of a territory, 
region, federal city, autonomous region and autonomous area shall be determined by 
Constitution of the Russian Federation and the Charter of the territory, region, city of 
federal importance, autonomous region, autonomous area adopted by the legislative 
(representative) body of the relevant subject of the Russian Federation. A federal law 
on autonomous regions or areas may be adopted at the nomination from the legislative 
and executive bodies of an autonomous region or autonomous area. Relations between 
autonomous areas within part of a territory or region may be regulated by the federal 
law and an agreement between bodies of state power of the autonomous area and, 
respectively, bodies of state power of the territory or the region. The status of a subject 
of the Russian Federation may be changed only with mutual consent of the Russian 
Federation and the subject of the Russian Federation in accordance with the federal 
constitutional law. 
Article 67. The territory of the Russian Federation shall incorporate the territories of 
its subjects, the internal and territorial seats and the airspace over them. The Russian 
Federation shall have sovereign rights and exercise jurisdiction on the continental shelf 
and in the exclusive economic zone of the Russian Federation under the procedure 
stipulated by the federal law and norms of international law. The boundaries between 
the subjects of the Russian Federation may be changed by their mutual agreement. 
Article 68. The state language of the Russian Federation throughout its territory shall 
be the Russian language. The republics shall have the right to institute their own state 
languages. They shall be used alongside the state language of the Russian Federation in 
the bodies of state power, bodies of local self-government and state institutions of the 
republics. The Russian Federation shall guarantee all its peoples the right to preserve 
their native language and to create the conditions for its study and development. 
Article 69. The Russian Federation guarantees the rights of small groups of indige- 
nous peoples in accordance with the generally accepted principles and standards of 
international law and international treaties of the Russian Federation. 
Article 70. The national flag, State Emblem, and the national anthem, their description 
and the procedure for their official use shall be established by the federal constitutional 
law. The capital of the Russian Federation is the city of Moscow. The status of the 
capital shall be established by federal law. 
Article 71. The jurisdiction of the Russian Federation shall include: 

(a) the adoption and amendment of the Constitution of the Russian Federation and 

federal laws and supervision over compliance with them; 

(b) the federal system and territory of the Russian Federation; 

(c) regulation and protection of the rights and liberties of the human being and citizen; 

citizenship of the Russian Federation; regulation and protection of the rights of national 

minorities; 
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(d) establishment of the system of federal bodies of legislative, executive and judiciary 
power; procedure for the organization and activities thereof; formation of federal bodies 
of state power; 
(e) federal and state property and management thereof; 
(f) determining the basic principles of federal policy and federal programs in the field of 
state structure, the economy, the environment, and the social, cultural and national de- 
velopment of the Russian Federation; 
(g) establishment of the legal framework for a single market; financial, monetary, credit 
and customs regulation; emission of money and guidelines for price policy; federal eco- 
nomic services, including federal banks; 
(h) the federal budget; federal taxes and levies; federal funds of regional development; 
(i) federal power grids, nuclear energy, fissionable materials; federal transport, railways, 
information and communications; space activities; 
(j) foreign policy and international relations of the Russian Federation, international 
treaties of the Russian Federation; questions of war and peace; 
(k) foreign trade relations of the Russian Federation; 
(1) defense and security; defense production; determining procedures for the sale and 
purchase of arms, ammunition, military hardware and other equipment; production of 
fissionable materials, toxic substances, narcotics and the procedure for the use thereof; 
(m) defining the status and protection of the state border, territorial waters, airspace, the 
exclusive economic zone and the continental shelf of the Russian Federation; 
(n) law courts; Prosecutor’s Office; criminal, criminal-procedural and criminal-executive 
legislation; amnesty and pardon; civil, civil-procedural and arbitration-procedural legis- 
lation; legal regulation of intellectual property; 
(0) federal conflict of laws; 
(p) meteorological service; standards, models, the metric system and time measure- 
ment; geodesy and cartography; names of geographical objects; official statistics and 
accounting; 
(q) state decorations and honorary ttles of the Russian Federation; 
(r) federal state service. 

Article 72. The joint jurisdiction of the Russian Federation and the subjects of the 

Russian Federation shall include: 
(a) ensuring compliance of the constitutions and laws of republics, charters, and other 
regulatory legal acts of the territories, regions, federal cities, autonomous region and 
autonomous areas, with the Constitution of the Russian Federation and the federal laws; 
(b) protection of the rights and freedoms of man and citizen; protection of the rights of 
ethnic minorities; ensuring legality, law and order, and public safety; border zone regime; 
(c) issues of the possession, use and management of land, mineral resources, water and 
other natural resources; 
(d) delimitation of state property; 
(e) management of natural resources; protection of the environment and ecological safety; 
specially protected natural reserves; protection of historical and cultural monuments; 
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(f) general questions of upbringing, education, science, culture, physical culture and 

sports; 

(g) coordination of health issues, protection of family, motherhood, fatherhood and 

childhood; social protection including social security; 

(h) implementing measures to combat catastrophes, natural disasters, epidemics and 

eliminating the consequences thereof; 

(i) establishment of the general guidelines for taxation and levies in the Russian 

Federation; 

(j) administrative, administrative-procedural, labor, family, housing, land, water and 

forestry legislation; legislation on subsurface and environmental protection; 

(k) cadres of judiciary and law enforcement agencies; the bar, and notaries public; 

(1) protection of the original environment and traditional way of life of ethnic small 

communities; 

(m) establishment of general guidelines of the organization of the system of bodies of 

state power and local self-government; 

(n) coordination of the international and external economic relations of the subjects 

of the Russian Federation; compliance with the international treaties of the Russian 

Federation. 
The provisions of this Article extend in equal measure to the republics, territories, 
regions, federal cities, the autonomous region and autonomous areas. 
Ariicle 73. Outside of the jurisdiction of the Russian Federation and the powers of the 
Russian Federation on issues within the joint jurisdiction of the Russian Federation 
and the subjects of the Russian Federation, the subjects of the Russian Federation shall 
exercise the entire spectrum of state power. 
Article 74. No customs frontiers, duties, levies, or any other barriers for free move- 
ment of goods, services, or financial means may be established on the territory of the 
Russian Federation. Restrictions on the movement of goods and services may be 
established under the federal law, if this is necessary for the protection of the people’s 
safety, their lives and health, and the protection of the environment and cultural values. 
Article 75. The monetary unit of the Russian Federation shall be the ruble. The mone- 
tary emission shall be the exclusive responsibility of the Central Bank of the Russian 
Federation. No other currencies may be issued in the Russian Federation. The protec- 
tion and stability of the ruble is the main function of the Central Bank of the Russian 
Federation which it shall exercise independently from other bodies of state power. The 
system of taxes levied to the federal budget and the general principles of taxation and 
levies in the Russian Federation are established by the federal law. State loans shall be 
issued in accordance with the procedure established by the federal law and placed ona 
strictly voluntary basis. 
Article 76. On issues within the jurisdiction of the Russian Federation, federal consti- 
tutional laws and federal laws shall be adopted having direct effect throughout the 
territory of the Russian Federation. On matters within the joint jurisdiction of the 
Russian Federation and the subjects of the Russian Federation, federal laws shall be 
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issued and, in accordance with them, laws and other regulatory legal acts of the sub- 
jects of the Russian Federation shall be adopted. Federal laws may not contravene 
federal constitutional laws. 

Outside of the jurisdiction of the Russian Federation and the joint jurisdiction of the 
Russian Federation and the subjects of the Russian Federation republics, territories, 
regions, federal cities, the autonomous regions and autonomous areas shall effect their 
own legal regulation, including the adoption of laws and other regulatory legal acts. 
Laws and other regulatory legal acts of the subjects of the Russian Federation may not 
contravene federal laws adopted in accordance with [sentences 1 and 2] of this Article. 
In the event of a contradiction between a federal law and any other act issued in the 
Russian Federation, the federal law shall apply. In the event of a contradiction between 
the federal law and a regulatory legal act of a subject of the Russian Federation issued 
in accordance with [sentence 4] of this Article, the regulatory legal act of the subject of 
the Russian Federation shall apply. 

Article 77. The system of state power bodies of the republics, territories, regions, 
federal cities, the autonomous region and autonomous areas shall be established by the 
subjects of the Russian Federation independently in accordance with the basic princi- 
ples of the constitutional system of the Russian Federation and general principles of 
the organization of legislative and executive bodies of power as envisaged by the federal — 
law. Within the jurisdiction of the Russian Federation and the powers of the Russian 
Federation on issues within the joint jurisdiction of the Russian Federation and the 
subjects of the Russian Federation the federal bodies of executive power and bodies of 
executive power of the subjects of the Russian Federation shall form a unified system 
of executive power in the Russian Federation. 

Article 78. To exercise their powers, the federal bodies of executive power may set up 
their own territorial structures and appoint respective officials. By agreement with 
organs of executive power of the subjects of the Russian Federation, the federal organs 
of executive power may delegate to them part of their powers provided this does not 
contravene the Constitution of the Russian Federation or federal laws. By agreement 
with the federal organs of executive power, organs of executive power of the subjects of 
the Russian Federation may delegate part of their powers to them. The President of the 
Russian Federation and the government of the Russian Federation shall, under the — 
Constitution of the Russian Federation, exercise the authority of federal state power — 
throughout the territory of the Russian Federation. 

Article 79. The Russian Federation may participate in interstate associations and dele- 
gate some of its powers to them in accordance with international agreements if this 
does not restrict human or civil rights and liberties or contravene the fundamentals of 
the constitutional system of the Russian Federation. 


Chapter 4. President of the Russian Federation 
Article 80. The President of the Russian Federation shall be the head of state. The 
President shall be the guarantor of the Constitution of the Russian Federation, and of 
human and civil rights and freedoms. In accordance with the procedure established by 
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the Constitution of the Russian Federation, he shall take measures to protect the 
sovereignty of the Russian Federation, its independence and state integrity, and ensure 
concerted functioning and interaction of all bodies of state power. The President of the 
Russian Federation shall define the basic domestic and foreign policy guidelines of the 
state in accordance with the Constitution of the Russian Federation and federal laws. 
The President of the Russian Federation as head of state shall represent the Russian 
Federation inside the country and in international relations. 
Article 81. The President of the Russian Federation shall be elected for a term of four 
years by the citizens of the Russian Federation on the basis of general, equal and direct 
vote by secret ballot. A citizen of the Russian Federation not younger than 35, who has 
resided in the Russian Federation for not less than Io years, may be elected President 
of the Russian Federation. No one person shall hold the office of President of the 
Russian Federation for more than two terms in succession. The procedure for electing 
the President of the Russian Federation shall be determined by federal law. 
Article 82. At his inauguration the President of the Russian Federation shall take the 
following oath to the people: “I vow, in the performance of my powers as the President 
of the Russian Federation to respect and protect the rights and freedoms of man and 
citizen, to observe and protect the Constitution of the Russian Federation, to protect 
the sovereignty and independence, security and integrity of the state and to serve the 
people faithfully.” The oath shall be taken in a solemn atmosphere in the presence of 
members of the Council of the Federation, deputies of the State Duma and judges of 
the Constitutional Court of the Russian Federation. 
Article 83. The president of the Russian Federation shall: 

(a) appoint the Chairman of the Government of the Russian Federation subject to con- 

sent of the State Duma; 

(b) have the right to preside over meetings of the Government of the Russian Federation; 

(c) decide on the resignation of the Government of the Russian Federation; 

(d) introduce to the State Duma a candidature for appointment to the office of the 

Chairman of the Central Bank of the Russian Federation; submit to the State Duma the 

proposal on relieving the Chairman of the Central Bank of the Russian Federation of his 

duties; 

(e) appoint and dismiss deputy chairmen of the Government of the Russian Federation 

and federal ministers as proposed by the Chairman of the Government of the Russian 

Federation; 

(f) submit to the Federation Council candidates for appointment to the office of judges of 

the Constitutional Court of the Russian Federation, the Supreme Court of the Russian 

Federation and the Supreme Arbitration Court of the Russian Federation as well as 

candidate for Prosecutor-General of the Russian Federation; submit to the Federation 

Council the proposal on relieving the Prosecutor-General of the Russian Federation of 

his duties; appoint the judges of other federal courts; 

(g) form and head the Security Council of the Russian Federation, the status of which is 

determined by federal law; 

(h) endorses the military doctrine of the Russian Federation; 
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(i) form the staff of the President of the Russian Federation; 

(j) appoint and dismiss plenipotentiary representatives of the President of the Russian 

Federation; 

(k) appoint and dismiss the Supreme Command of the Armed Forces of the Russian 

Federation; 

(1) appoint and recall, after consultations with the respective committees or commissions 

of the Federal Assembly, diplomatic representatives of the Russian Federation to foreign 

states and international organizations. 
Article 84. The President of the Russian Federation shall: 

(a) call elections to the chambers of the State Duma in accordance with the Constitution 

of the Russian Federation and federal law; 

(b) dissolve the State Duma in cases and under procedures envisaged by the Constitution 

of the Russian Federation; 

(c) call a referendum under procedures established by federal constitutional law; 

(d) introduce draft laws in the State Duma; 

(e) sign and publish federal laws; 

(f) present annual messages to the Federal Assembly on the situation in the country and 

on basic directions of the internal and external policies of the state. 
Article 85. The President of the Russian Federation may use dispute settlement pro- 
cedures to settle differences between organs of state power of the Russian Federation 
and organs of state power of the subjects of the Russian Federation, and also between 
organs of state power of the subjects of the Russian Federation. If no decision is agreed 
upon, he may turn the dispute over for review by the respective court of law. The 
President of the Russian Federation shall have the right to suspend acts by organs of 
executive power of the subjects of the Russian Federation if such acts contravene the 
Constitution of the Russian Federation and federal laws, the international obligations 
of the Russian Federation, or violate human and civil rights and liberties, pending the 
resolution of the issue in the appropriate court. 
Article 86. The President of the Russian Federation shall: 

(a) supervise the conduct of the foreign policy of the Russian Federation; 

(b) conduct negotiations and sign international treaties of the Russian Federation; 

(c) sign instruments of ratification; 

(d) accept credentials and instruments of recall of diplomatic representatives accredited 

with him. 
Article 87. The President of the Russian Federation shall be the Supreme Commander- 
in-Chief of the Armed Forces of the Russian Federation. In the event of aggression 
against the Russian Federation or an immediate threat thereof, the President of the 
Russian Federation shall introduce martial law on the territory of the Russian Federa- 
tion or in areas thereof with immediate notification thereof of the Federation Council 
and State Duma. The martial law regime shall be regulated by the federal constitutional 
law. 
Article 88. Under the circumstances and procedures envisaged by the federal constitu- 
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tional law, the President of the Russian Federation shall impose a state of emergency 
on the territory of the Russian Federation or in areas thereof with immediate notifica- 
tion of the Federation Council and State Duma. 
Article 89. The President of the Russian Federation shall: 

(a) resolve issues of citizenship of the Russian Federation and of granting political 

asylum; 

(b) award state decorations of the Russian Federation, confer honorary titles of the 

Russian Federation and top military ranks and top specialized titles; 

(c) grant pardons. 
Article 90. The President of the Russian Federation shall issue decrees and executive 
orders. The decrees and orders of the President of the Russian Federation shall be 
binding throughout the territory of the Russian Federation. The decrees and orders of 
the President of the Russian Federation may not contravene the Constitution of the 
Russian Federation or federal laws. 
Article 91. The President of the Russian Federation shall possess immunity. 
Article 92. The President of the Russian Federation shall assume his powers from the 
time he shall be sworn in and terminate his exercise of such powers with the expiry of 
his tenure of office from the time the newly elected President of the Russian Federation 
shall have been sworn in. The powers of the President of the Russian Federation shall 
be terminated in the event of his resignation or sustained inability due to health to 
discharge his powers or in the event of impeachment. In such cases new elections of 
the President of the Russian Federation shall be held not later than three months after 
the early termination of the President’s powers. In all cases when the President of the 
Russian Federation shall be unable to perform his duties, such duties shall be tempo- 
rarily performed by the chairman of the Government of the Russian Federation. The 
acting president of the Russian Federation shall have no right to dissolve the State 
Duma, call a referendum or make proposals on amendment or revision of the provi- 
sions of the Constitution of the Russian Federation. 
Article 93. The President of the Russian Federation may be impeached by the Federa- 
tion Council only on the basis of charges put forward against him of high treason or 
some other grave crime, confirmed by a ruling of the Supreme Court of the Russian 
Federation on the presence of indicia of crime in the President’s actions and by a ruling 
of the Constitutional Court of the Russian Federation confirming that the procedure 
of bringing charges has been observed. The ruling of the State Duma on putting 
forward charges and the decision of the Federation Council on impeachment of the 
President shall be passed by the votes of two-thirds of the total number in each of the 
chambers at the initiative of at least one-third of the deputies of the State Duma and in 
the presence of the opinion of a special commission formed by the State Duma. The 
decision of the Federation Council on impeaching the President of the Russian Feder- 
ation shall be passed within three months of the charges being brought against the 
President by the State Duma. The charges against the President shall be considered to 
be rejected if the decision of the Federation Council shall not be passed. 
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Chapter 5. Federal Assembly 


Article 94. The Federal Assembly—Parliament of the Russian Federation—shall be the 
supreme representative and legislative body of the Russian Federation. 

Article 95. The Federal Assembly shall consist of two chambers—the Federation 
Council and the State Duma. Two deputies from each subject of the Federation shall 
be members of Federation Council; one from the representative and one from the 
executive bodies of state authority. The State Duma shall consist of 450 deputies. 
Article 96. The State Duma shall be elected for a term of four years. The procedure for 
forming the Federation Council and the procedure for electing deputies to the State 
Duma shall be established by federal laws. 

Article 97. Any citizen of the Russian Federation aged 21 and older who has the right 
to take part in elections may be elected deputy to the State Duma. One and the same 
person may not concurrently be a member of the Federation Council and to the State 
Duma. A deputy to the State Duma may not be a deputy to any other representative 
body of state power or bodies of local self-government. The deputies of the State 
Duma shall work on a permanent professional basis. Deputies to the State Duma may 
not be employed in the civil service or engage in any activities for remuneration other 
than teaching, research or other creative activity. 

Article 98. Deputies to the Federation Council and deputies to the State Duma shall 
possess immunity throughout their term of office. A deputy may not be detained, 
arrested, searched except when detained in the act of perpetrating a crime, and may 
not be subject to personal search except when such search shall be authorized by law to 
ensure the safety of other people. The question of stripping a deputy of immunity shall 
be decided on the recommendation of the Prosecutor-General of the Russian Federa- 
tion by the corresponding chamber of the Federal Assembly. 

Article 99. The Federal Assembly shall be a permanent body. The State Duma shall 
hold its first session on the 30th day after its election. The President of the Russian 
Federation may convene a session of the State Duma before this term. The first session 
of the State Duma shall be opened by the oldest deputy. From the start of the work of 
the new State Duma the powers of the previous State Duma shall cease. 

Article roo. The Federation Council and the State Duma shall sit separately. The 
sessions of the Federation Council and the State Duma shall be open. Each chamber 
has the right to hold closed sessions as envisaged by its rules. The chambers may have 
joint sessions to hear the addresses of the President of the Russian Federation, ad- 
dresses of the Constitutional Court of the Russian Federation and speeches by leaders 
of foreign states. 

Article 101. The Federation Council shall elect from among its members the Chair- 
man of the Federation Council and his deputies. The State Duma shall elect from 
among its members the Chairman of the State Duma and his deputies. The Chairman 
of the Federation Council and his deputies, and Chairman of the State Duma and his 
deputies shall preside over the sessions and supervise the internal rules of the chamber. 
The Federation Council and the State Duma shall form committees and commissions, 
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exercise parliamentary supervision over issues within their jurisdiction and hold par- 
liamentary hearings. Each chamber shall adopt its own rules and solve questions of 
internal organization and work. In order to exercise control over the federal budget the 
Federation Council and the State Duma shall form an Accounting Chamber, the 
membership and rules of order of which shall be determined by federal law. 

Article 102. The jurisdiction of the Federation Council shall include: 

(a) approval of changes of borders between the subjects of the Russian Federation; 

(b) approval of the decree of the President of the Russian Federation on the introduction 

of martial law; 

(c) approval of a decree of the President of the Russian Federation on the introduction of 

a state of emergency; 

(d) making decisions on the possibility of the use of the Armed Forces of the Russian 

Federation outside the territory of the Russian Federation; 

(e) calling of elections of the President of the Russian Federation; 

(f) impeachment of the President of the Russian Federation; 

(g) the appointment of judges of the Constitutional Court of the Russian Federation, the 

Supreme Court of the Russian Federation and the Supreme Court of Arbitration of the 

Russian Federation; 

(h) the appointment to office and removal from office of the Prosecutor-General of the 

Russian Federation; 

@) the appointment to office and removal from office of the deputy Chairman of the 

Accounting Chamber and half of its staff of auditors. 

The Federation Council shall pass resolutions on the issues within its jurisdiction 
under the Constitution of the Russian Federation. The decrees of the Federation 
Council shall be adopted by a majority of all deputies to the Federation Council 
members unless otherwise provided for by the Constitution of the Russian Federation. 
Article 103. The jurisdiction of the State Duma shall include: 

(a) granting consent to the President of the Russian Federation for the appointment of 

the Chairman of the Government of the Russian Federation; 

(b) decisions on confidence in the government of the Russian Federation; 

(c) the appointment and dismissal of the Chairman of the Central Bank of the Russian 

Federation; 

(d) the appointment and dismissal of the Chairman of the Accounting Chamber and half 

of its staff of auditors; 

(e) the appointment and dismissal of the Plenipotentiary for Human Rights acting in 

accordance with the Federal Constitutional Law; 

(f) granting amnesty; 

(g) bringing charges against the President of the Russian Federation for his impeachment. 
The State Duma shall adopt resolutions on the issues of its jurisdiction envisaged by 
the Constitution of the Russian Federation. The resolutions of the State Duma shall be 
adopted by a majority of votes of all deputies of the State Duma unless otherwise 
provided for by the Constitution of the Russian Federation. 

Article 104. The President of the Russian Federation, the Federation Council, the 
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members of the Federation Council, the deputies to the State Duma, the Government 
of the Russian Federation and legislative (representative) bodies of the subjects of the 
Russian Federation shall have the right of legislative initiative. The Constitutional 
Court of the Russian Federation, the Supreme Court of the Russian Federation and 
the Supreme Court of Arbitration of the Russian Federation shall also have the right of 
legislative initiative within their jurisdiction. Draft laws shall be introduced in the State 
Duma. The draft laws on the introduction or abolishing of taxes, exemption from the 
payment thereof, on the issue of state loans, on changes in the financial obligations of 
the state and other draft laws providing for expenditures covered from the federal 
budget may be introduced to the State Duma only with a corresponding resolution by 
the Government of the Russian Federation. 
Article 105. Federal laws shall be passed by the State Duma. Federal laws shall be 
passed by majority of votes of all deputies of the State Duma unless otherwise provided 
for by the Constitution of the Russian Federation. Laws adopted by the State Duma 
shall be passed to the Federation Council for review within five days. A federal law shall 
be considered passed by the Federation Council if more than half of its deputies vote 
for it or if within fourteen days it has not been considered by the Federation Council. 
In the event the Federation Council shall reject the federal law, the chambers may 
set up a conciliatory commission to settle the differences, whereupon the federal law 
shall again be considered by the State Duma. In the event the State Duma shall dis- 
agree with the decision of the Federation Council, the federal law shall be considered 
adopted if, in the second voting, at least two-thirds of the total number of deputies to 
the State Duma vote for it. 
Article 106. The federal laws adopted by the State Duma shall be considered by the 
Federation Council on a mandatory basis if such laws deal with the issues of: 

(a) the federal budget; 

(b) federal taxes and levies; 

(c) financial, monetary, credit and customs regulation and money emission; 

(d) ratification and denunciation of international treaties of the Russian Federation; 

(e) the status and protection of the state border of the Russian Federation; 

(f) war and peace. 
Article 107. An adopted federal law shall be sent to the President of the Russian 
Federation for signing and publication within five days. The President of the Russian 
Federation shall, within fourteen days, sign a federal law and publish it. If the President 
rejects a federal law within fourteen days since it was sent to him, the State Duma and 
the Federation Council shall again consider the law in accordance with the procedure 
established by the Constitution of the Russian Federation. If, during the second hear- 
ings, the federal law shall be approved in its earlier draft by a majority of not less than 
two-thirds of the total number of deputies of the Federation Council and the State 
Duma, it shall be signed by the President of the Russian Federation within seven days 
and published. 
Article 108. Federal constitutional laws shall be passed on issues specified in the Con- 
stitution of the Russian Federation. A federal constitutional law shall be considered 
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adopted, if it has been approved by a majority of at least three-quarters of the total 
number of deputies of the Federation Council and at least two-thirds of the total 
number of deputies of the State Duma. The adopted federal constitutional law shall be 
signed by the President of the Russian Federation within fourteen days and published. 
Article r09. The State Duma may be dissolved by the President of the Russian Federa- 
tion in cases stipulated in Articles 111 and 117 of the Constitution of the Russian 
Federation. In the event of the dissolution of the State Duma, the President of the 
Russian Federation shall determine the date of elections so that the newly elected State 
Duma shall convene not later than four months since the time of dissolution. The State 
Duma may not be dissolved on grounds provided for by Article 117 of the Constitu- 
tion of the Russian Federation within one year after its election. The State Duma may 
not be dissolved since the time it has brought accusations against the President of the 
Russian Federation and until a corresponding decision has been taken by the Federa- 
tion Council. The State Duma may not be dissolved during the period of the state of 
emergency or martial law throughout the territory of the Russian Federation, as well as 
within six months of the expiry of the term of office of the President of the Russian 
Federation. 


Chapter 6. The Government of the Russian Federation 


Article tro. Executive power in the Russian Federation shall be exercised by the Goy- 
ernment of the Russian Federation. The Government of the Russian Federation shall 
consist of the Chairman of the Government of the Russian Federation and Deputy 
Chairmen of the Government federal ministers. 

Article 111. The Chairman of the Government of the Russian Federation shall be 
appointed by the President of the Russian Federation with consent of the State Duma. 
The proposal on the candidacy of the Chairman of the Government of the Russian 
Federation shall be made no later than two weeks after the inauguration of the newly 
elected President of the Russian Federation or after the resignation of the Government 
of the Russian Federation or within one week after the rejection of the candidate by the 
State Duma. The State Duma shall consider the candidacy of the Chairman of the 
Government of the Russian Federation submitted by the President of the Russian 
Federation within a week after the nomination. After the State Duma thrice rejects 
candidates for Chairman of the Government of the Russian Federation nominated by 
the President of the Russian Federation, the President of the Russian Federation shall 
appoint Chairman of the Government of the Russian Federation, dissolve the State 
Duma and call new elections. 

Article 112. The Chairman of the Government of the Russian Federation shall, not 
later than one week after appointment, submit to the President of the Russian Federa- 
tion proposals on the structures of the federal bodies of executive power. The Chair- 
man of the Government of the Russian Federation shall propose to the President of the 
Russian Federation candidates for the office of Deputy Chairmen of the Government 
of the Russian Federation and federal ministers. 

Article 113. The Chairman of the Government of the Russian Federation, in accor- 
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dance with the Constitution of the Russian Federation, federal laws and decrees of the 
President of the Russian Federation shall determine the guidelines of the work of the 
Government of the Russian Federation and shall organize its work. 
Article 114. The Government of the Russian Federation shall: 

(a) develop and submit the federal budget to the State Duma and ensure compliance 

therewith; submit a report on the execution of the federal budget to the State Duma; 

(b) ensure the implementation in the Russian Federation of a uniform financial, credit 

and monetary policy; 

(c) ensure the implementation in the Russian Federation of a uniform state policy in the 

field of culture, science, education, health, social security and ecology; 

(d) manage federal property; 

(e) adopt measures to ensure the country’s defense, state security and the implementa- 

tion of the foreign policy of the Russian Federation; 

(f) implement measures to ensure legality, the rights and freedoms of citizens, protect 

property and public law and order and control crime; 

(g) exercise any other powers vested in it by the Constitution of the Russian Federation, 

federal laws and the decrees of the President of the Russian Federation. 
The work of the Government of the Russian Federation shall be regulated by federal 
constitutional law. 
Article 115. On the basis of and pursuant to the Constitution of the Russian Federa- 
tion, federal laws and normative decrees of the President of the Russian Federation the 
Government of the Russian Federation shall issue decrees and orders and ensure their 
implementation thereof. The decrees and orders of the Government of the Russian 
Federation shall be binding throughout the Russian Federation. The decrees and 
executive orders of the Government of the Russian Federation may be repealed by the 
President of the Russian Federation if they contravene the Constitution of the Russian 
Federation, federal laws and the decrees of the President of the Russian Federation. 
Article 116. The Government of the Russian Federation shall lay down its powers 
before the newly elected President of the Russian Federation. 
Article 117. The Government of the Russian Federation may hand in its resignation 
which may be accepted or rejected by the President of the Russian Federation. The 
President of the Russian Federation may take a decision about the resignation of the 
Government of the Russian Federation. The State Duma may express nonconfidence 
in the Government of the-Russian Federation. The nonconfidence resolution shall be 
approved by a simple majority of deputies in the State Duma. After the State Duma 
has expressed nonconfidence in the Government of the Russian Federation, the Presi- 
dent of the Russian Federation shall have the right to announce the resignation of the 
Government, or disagree with the decision of the State Duma. In the event the State 
Duma shall again express nonconfidence in the Government of the Russian Feder- 
ation within three months, the President of the Russian Federation shall announce 
the resignation of the Government or dissolve the State Duma. The Chairman of the 
Government of the Russian Federation may put the question of confidence in the 
Government of the Russian Federation before the State Duma. In the case of a non- 
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confidence vote by the State Duma, the President shall within seven days make a 
decision about the resignation of the Government of the Russian Federation or about 
the dissolution of the State Duma and call a new election. If the Government of the 
Russian Federation resigns or lays down its powers, it shall, following instructions by 
the President of the Russian Federation, continue working until the formation of a new 
government of the Russian Federation. 


Chapter 7. The Judiciary 

Article 118. Justice in the Russian Federation shall be administered only by law courts. 
Judiciary power shall be exercised to constitutional, civil, administrative and criminal 
process. The judiciary system of the Russian Federation shall be established by the 
Constitution of the Russian Federation and the federal constitutional law. The creation 
of extraordinary courts shall be forbidden. 
Article 119. Citizens of the Russian Federation aged 25 and older, holding a law degree 
and having worked in the law profession for at least five years may become judges. The 
federal law may establish additional requirements for judges in the courts of the Rus- 
sian Federation. 
Article 120. Judges shall be independent and shall obey only the Constitution of the 
Russian Federation and the federal law. A court of law, having established the illegality 
of an act of government or any other body, shall pass a ruling in accordance with law. 
Article 121. Judges may not be replaced. A judge may not have his powers terminated 
or suspended except under procedures and on grounds established by federal law. 
Article 122. Judges shall possess immunity. Criminal proceedings may not be brought 
against a judge except as provided for by federal law. 
Article 123. All trials in all law courts shall be open. The hearing of a case can be in 
camera in cases provided by the federal law. Hearing of criminal cases in law courts in 
absentia shall not be allowed except in the cases provided for by the federal law. The 
trial shall be conducted on an adversarial and equal basis. In cases stipulated by federal 
law trials shall be held by jury. 
Article 124. Law courts shall be financed only out of the federal budget and financing 
shall ensure full and independent administration of justice in accordance with federal 
law. 
Article 125. The Constitutional Court of the Russian Federation consists of 19 judges. 
The Constitutional Court of the Russian Federation on request by the President of the 
Russian Federation, the State Duma, one-fifth of the members of the Federation 
Council or deputies of the State Duma, the Government of the Russian Federation, 
the Supreme Court of the Russian Federation and the Supreme Arbitration Court of 
the Russian Federation, bodies of legislative and executive power of subjects of the 
Russian Federation shall resolve cases about compliance with the Constitution of the 
Russian Federation of: 

(a) federal laws, normative enactments of the President of the Russian Federation, the 

Federation Council, State Duma and the Government of the Russian Federation; 

(b) republican constitutions, charters, as well as laws and other normative acts of subjects 
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of the Russian Federation published on issues pertaining to the jurisdiction of bodies of 

state power of the Russian Federation and joint jurisdiction of bodies of state power of the 

Russian Federation and bodies of state power of subjects of the Russian Federation; 

(c) agreements between bodies of state power of the Russian Federation and bodies of 

state power of subjects of the Russian Federation, agreements between bodies of state 

power of subjects of the Russian Federation; 

(d) international agreements of the Russian Federation that have not entered into force. 
The Constitutional Court of the Russian Federation shall resolve disputes over 
jurisdiction: 

(a) between the federal state bodies; 

(b) between state bodies of the Russian Federation and state bodies of the subjects of the 

Russian Federation; 

(c) between supreme state bodies of subjects of the Russian Federation. 

The Constitutional Court of the Russian Federation, proceeding from complaints 
about violation of constitutional rights and freedoms of citizens and requests from 
courts shall review the constitutionality of the law applied or due to be applied in a 
specific case in accordance with procedures established by federal law. The Constitu- 
tional Court of the Russian Federation on request by the President of the Russian 
Federation, the Federation Council, State Duma, the Government of the Russian 
Federation, legislative bodies of subjects of the Russian Federation shall interpret the 
Constitution of the Russian Federation. Acts and their provisions deemed unconstitu- 
tional shall lose force thereof; international agreements of the Russian Federation may 
not be enforced and applied if they violate the Constitution of the Russian Federation. 
The Constitutional Court of the Russian Federation on request of the Federation 
Council shall rule on compliance with established procedures when charging the 
President of the Russian Federation with state treason or other grave crime. 

Article 126. The Supreme Court of the Russian Federation shall be the highest judi- 
ciary body on civil, criminal, administrative and other matters triable by general juris- 
diction courts, and shall effect judiciary supervision over their activity in line with 
federal procedural forms and shall offer explanations on judicial practice issues. 
Article 127. The Supreme Arbitration Court of the Russian Federation shall be the 
highest judiciary body resolving economic disputes and other cases considered by 
arbitration courts, and shall carry out judicial supervision over their activity in line 
with federal legal procedures and shall offer explanations on questions of judiciary 
practice. 

Article 128. Judges of the Constitutional Court of the Russian Federation, of the 
Supreme Court of the Russian Federation, of Supreme Arbitration Court of the Rus- 
sian Federation shall be appointed by the Federation Council following nomination by 
the President of the Russian Federation. Judges of other federal courts shall be ap- 
pointed by the President of the Russian Federation in accordance with procedures 
established by federal law. The powers, and procedure of the formation and activities 
of the Constitutional Court of the Russian Federation, the Supreme Court of the 
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Russian Federation and the Supreme Arbitration Court of the Russian Federation and 
other federal courts shall be established by federal constitutional law. 

Article 129. The Prosecutor’s Office of the Russian Federation is a single centralized 
system in which lower prosecutors are subordinated to higher prosecutors and the 
Prosecutor-General of the Russian Federation. The Prosecutor-General of the Rus- 
sian Federation shall be appointed to his post and relieved from the post by the 
Federation Council on nomination by the President of the Russian Federation. Pros- 
ecutors of subjects of the Russian Federation shall be appointed by the Prosecutor- 
General of the Russian Federation after consultations with its subjects. Other prosecu- 
tors shall be appointed by the Prosecutor-General of the Russian Federation. The 
powers, organization and working procedure for the Prosecutor’s Office of the Russian 
Federation shall be determined by federal law. 


Chapter 8. Local Self-Government 


Article 130. Local self-government in the Russian Federation shall ensure independent 
solution by the population of local issues, the ownership, use and disposal of municipal 
property. Local self-government shall be exercised by the citizens through referen- 
dums, elections and forms of expression of their will, through elected and other bodies 
of local self-government. 

Article 131. Local self-government shall be exercised in the cities, rural areas and other 
localities taking into account historical and other local traditions. The structure of 
bodies of local self-government shall be determined by the population independently. 
The borders of territorial entities under local self-government shall be changed only 
with the consent of their population. 

Article 132. The bodies of local self-government shall independently manage munici- 
pal property, form, approve and execute the local budget, establish local taxes and 
levies, ensure law and order and solve any other local issue. The bodies of local self- 
government shall be invested under law with certain state powers with the transfer of 
material and financial resources required to exercise such powers. The exercise of the 
powers transferred shall be supervised by the state. 

Article 133. Local self-government in the Russian Federation shall be guaranteed by 
the right to judicial protection and compensation for additional expenses arising from 
the decisions passed by the bodies of state power, and the ban on the restrictions of the 
rights of local self-government established by the Constitution of the Russian Federa- 
tion and federal laws. 


Chapter 9. Constitutional Amendments and Revisions 
Article 134. Proposals on amendments and revision of the constitutional provisions 
may be made by the President of the Russian Federation, the Federation Council, the 
State Duma, the Government of the Russian Federation, legislative (representative) 
bodies of the subjects of the Russian Federation as well as groups of deputies number- 
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ing not less than one-fifth of the total number of deputies of the Federation Council or 
the State Duma. 

Article 135. The provisions of Chapters 1, 2 and 9 of the Constitution of the Russian 
Federation may not be revised by the Federal Assembly. In the event a proposal to 
revise any provisions in Chapters 1, 2 and 9 of the Constitution of the Russian Federa- 
tion shall be supported by three-fifths of the total number of deputies of the Federation 
Council and the State Duma, a Constitutional Assembly shall be convened in accor- 
dance with the federal constitutional law. The Constitutional Assembly may either 
confirm the inviolability of the Constitution of the Russian Federation or develop a 
new draft of the Constitution of the Russian Federation which shall be adopted by two- 
thirds of the total number of deputies to the Constitutional Assembly or submitted to 
popular vote. The Constitution of the Russian Federation shall be considered adopted 
during such a poll if more than half of its participants have voted for it, provided that 
more than half of the electorate have taken part in the poll. 

Article 136. Amendments to Chapters 3-8 of the Constitution of the Russian Federa- 
tion shall be adopted in accordance with the procedures envisaged for the adoption of 
federal constitutional law and shall come into force following the approval thereof by 
no less than two-thirds of the subjects of the Russian Federation. 

Article 137. Amendments to Article 65 of the Constitution of the Russian Federation, 
which determines the composition of the Russian Federation, shall be made on the ba- 
sis of the federal constitutional law on admission to the Russian Federation and the for- 
mation within the Russian Federation of a new subject and on a change of the constitu- 
tional legal status of the subject of the Russian Federation. In the event of a change in 
the name of the republic, territory, region, federal cities, autonomous region and 
autonomous area, the new name of the subject of the Russian Federation shall be 
included in Article 65 of the Constitution of the Russian Federation. 


Second Part 


Concluding and Transitional Provisions 


1. The constitution of the Russian Federation comes into force from the day of its 
official publication on the basis of the results of a nationwide vote. The election day, 
December 12, 1993 is considered the day of the adoption of the Constitution of the 
Russian Federation. Simultaneously, the Constitution (Fundamental Law) of the Rus- 
sian Federation—Russia, adopted 12 April 1978, with the changes and amendments 
that followed, ceases to be valid. In the event of a situation of nonconformity between 
the Constitution of the Russian Federation and the Federation Treaty, the Agreement 
on the Delineation of Jurisdiction and Powers between the Federal Bodies of State 
Power of the Russian Federation and the Bodies of State Power of the Sovereign 
Republics making up the Russian Federation, the Agreement on the Delineation of 
Jurisdiction and Powers between the Federal Bodies of State Power of the Russian 
Federation and Bodies of State Power of the territories, regions, the cities of Moscow 
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and St. Petersburg of the Russian Federation, the Agreement on the Delineation of 
Jurisdiction and powers between the Federal Bodies of State Power of the Russian 
Federation and Bodies of State power of the autonomous region, autonomous areas 
making up the Russian Federation, and similarly other agreements between the Fed- 
eral Bodies of State Power of the Russian Federation and Bodies of State Power of the 
Russian Federation and Bodies of State Power of the subjects of the Russian Federa- 
tion, agreements between Bodies of State Power of the subjects of the Russian Federa- 
tion, the provisions of the Constitution of the Russian Federation shall apply. 

2. Laws and other legal acts in effect on the territory of the Russian Federation until the 
enactment of this Constitution are enforced insofar as they do not contravene the 
Constitution of the Russian Federation. 

3. The President of the Russian Federation, elected in accordance with the Constitu- 
tion (Fundamental Law) of the Russian Federation—Russia, from this day this Consti- 
tution takes effect exercises the powers set down in the Constitution until the end of his 
term for which he was elected. 

4. The Council of Ministers of the Government of the Russian Federation from this 
day this Constitution takes effect assumes the rights, duties and responsibilities of 
the Government of the Russian Federation set down in the Constitution of the Rus- 
sian Federation and in future shall be designated as the Government of the Russian 
Federation. 

5. Courts in the Russian Federation exercise the right to administer justice in accor- 
dance with their powers as set down in this Constitution. After the Constitution takes 
effect, the judges of all courts of the Russian Federation preserve their powers until the 
end of their terms for which they were elected. Vacancies shall be filled in accordance 
with the procedures set down in this Constitution. 

6. Until the adoption of a federal law setting forth the procedures for trial by jury, the 
prior procedure for conducting trials shall be retained. Until the enforcement of crimi- 
nal procedural legislation of the Russian Federation in accordance with the provisions 
of this Constitution, the prior procedures of the arrest, custody and detention of 
individuals suspected of committing crimes shall be maintained. 

7. The Federation Council and the State Duma of the first convocation shall be elected 
for a two-year term. 

8. The Federation Council shall hold its first session on the 30th day after election. The 
first session of the Federation Council shall be opened by the President of the Russian 
Federation. 

9. A deputy of the State Duma of the first convocation may simultaneously be a 
member of the Government of the Russian Federation. Deputies of the State Duma— 
members of the Government of the Russian Federation—are not covered by the provi- 
sions of this Constitution concerning deputies’ immunity from responsibility for their 
activities (or their lack of activity) connected with the execution of their official duties. 
Deputies of the Federation Council of the first convocation shall exercise their powers 
on a temporary basis. 


CONSTITUTION OF THE SLOVAK REPUBLIC 


(Passed by the Slovak National Council on September 1 and signed on 
September 3, 1992.) 


Preamble 


We, the Slovak nation, mindful of the political and cultural heritage of our forebears, 
and of the centuries of experience from the struggle for national existence and our own 
statehood, in the sense of the spiritual heritage of Cyril and Methodius and the histor- 
ical legacy of the Great Moravian Empire, proceeding from the natural right of nations 
to self-determination, together with members of national minorities and ethnic groups 
living on the territory of the Slovak Republic, in the interest of lasting peaceful cooper- 
ation with other democratic states, seeking the application of the democratic form of 
government and the guarantees of a free life and the development of spiritual culture 
and economic prosperity, that is, we, citizens of the Slovak Republic, adopt through 
our representatives the following Constitution: 


. 


Chapter One 


Part One: Basic Provisions 


Article r. The Slovak Republic is a sovereign, democratic, and law-governed state. It is 
not linked to any ideology or religious belief. 

Article 2. State power is derived from citizens, who execute it through their elected 
representatives or directly. State bodies can act only on the basis of the Constitution, 
within its limits, and to the extent and in a manner defined by law. Everyone can do 
what is not forbidden by law and no one must be forced to do anything that is not laid 
down by law. 

Article 3. The territory of the Slovak Republic is united and indivisible. The borders of 
the Slovak Republic can be changed only by a constitutional law. 

Article 4. Natural wealth, underground water, natural medicinal springs, and water- 
ways are in the ownership of the Slovak Republic. 

Article 5. Conditions for the acquisition and loss of the citizenship of the Slovak 
Republic are determined by law. No one must be deprived of the citizenship of the 
Slovak Republic against his will. 
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Article 6. Slovak is the state language on the territory of the Slovak Republic. The use 
of other languages in dealings with the authorities will be regulated by law. 

Article 7. On the basis of its free decision, the Slovak Republic can enter into a state 
alliance [zvazok] with other states. The right to secession from this alliance must not 
be restricted. The decision on entering into a state alliance with other states or on 
secession from this alliance will be made by a constitutional law and a subsequent 
referendum. 

Article 8. The state symbols of the Slovak Republic are the state emblem, the national 
flag, the state seal, and the national anthem. 

Article 9. The state emblem of the Slovak Republic is represented by a red, early 
Gothic shield featuring a silver double cross on the middle of three blue symbolic 
mountain peaks. The national flag of the Slovak Republic consists of three long 
bands—white, blue, and red. The front side of the national flag of the Slovak Republic 
features the state emblem of the Slovak Republic. The state seal of the Slovak Republic 
is represented by the state emblem of the Slovak Republic, with the inscription “Slovak 
Republic” positioned in a circle around it. The national anthem of the Slovak Republic 
is the first two stanzas of the song “Nad Tatrou sa blyska” [Lightning Flashes Over the 
Tatra Mountains]. Details concerning the state emblem, the national flag, the state 
seal, and the national anthem and their use will be set out in a law. 

Article 10. Bratislava is the capital of the Slovak Republic. The status of Bratislava as 
the capital of the Slovak Republic will be set out in a law. 


Chapter Two: Basic Rights and Freedoms 


Part One: General Provisions 


Article rr. International treaties on human rights and basic liberties that were ratified 
by the Slovak Republic and promulgated in a manner determined by law take prece- 
dence over its own laws, provided that they secure a greater extent of constitutional 
rights and liberties. 

Article 12. People are free and equal in dignity and their rights. Basic rights and 
liberties are inviolable, inalienable, secured by law, and unchallengeable. Basic rights 
and liberties on the territory of the Slovak Republic are guaranteed to everyone regard- 
less of sex, race, color of skin, language, creed and religion, political or other beliefs, 
national or social origin, affiliation to a nation or ethnic group, property, descent, or 
another status. No one must be harmed, preferred, or discriminated against on these 
grounds. Everyone has the right to freely decide on his nationality. Any influence on 
this decision and any form of pressure aimed at assimilation are forbidden. No one 
must be restricted in his rights because he upholds his basic rights and liberties. 
Article 13. Duties can be imposed only on the basis of law, within its limits, and while 
complying with basic rights and liberties. Limits to basic rights and liberties can be set 
only by law, under conditions laid down in this Constitution. Legal restrictions of 
constitutional rights and liberties must apply equally to all cases that meet the set 
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conditions. When restricting constitutional rights and liberties, attention must be paid 
to their essence and meaning. These restrictions must not be used for any other than 
the set purpose. 


Part Two: Basic Human Rights and Liberties 


Article 14. Everyone is worthy of having rights. 
Article 15. Everyone has the right to life. Human life is worthy of protection even prior 
to birth. No one must be deprived of life. Capital punishment is not permitted. If 
someone was deprived of life as a result of an action that does not represent a criminal 
act, this does not constitute a violation of rights according to this article. 
Article 16. (1) The inviolability and privacy of the person are guaranteed and can be 
limited only in cases defined by law. 
(2) No one must be tortured or subjected to cruel, inhuman, or humiliating treatment 
or punishment. 
Article 17. (1) Personal freedom is guaranteed. 
(2) No one must be prosecuted or deprived of freedom other than for reasons and in a 
manner defined by law. No one must be deprived of freedom solely because of his 
inability to comply with a contractual obligation. 
(3) A person accused or suspected of a criminal act can be detained only in cases 
defined by law. The detained person must be immediately informed of the reasons for 
the detainment, interrogated, and either released or brought before the court within 24 
hours at the latest. The judge must question the detainee within 24 hours of taking over 
the case and decide on his or her custody or release. 
(4) An accused person may be arrested only on the basis of a written, substantiated 
court warrant. The arrested person must be brought before the court within 24 hours. 
The judge must question the arrested person within 24 hours of taking over the case 
and decide on his or her custody or release. 
(5) A person can be taken into custody only for reasons and for a period defined by law 
and on the basis of a court ruling. 
(6) The law will specify in which cases a person can be admitted to, or kept in, 
institutional health care without his or her consent. Such a measure must be reported 
within 24 hours to the court, which will then decide on this placement within five days. 
(7) The mental state of a person accused of criminal activity can be examined only on 
the basis of the court’s written order. 
Article 8. (1) No one must be subjected to forced labor or services. 
(2) The provision of section 1 does not apply to 
(a) work assigned according to the law to persons serving a prison term or some other 
punishment substituting for a prison term, 
(b) military service or some other service assigned by law in lieu of compulsory military 
service, 
(c) services required on the basis of the law in the event of natural catastrophes, accidents, 
or other dangers posing a threat to life, health, or property of great value, 
(d) activities laid down by law to protect life, health, or the rights of others. 
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Article 19. (1) Everyone has the right to the preservation of his human dignity and 
personal honor, and the protection of his good name. 

(2) Everyone has the right to protection against unwarranted interference in his pri- 
vate and family life. 

(3) Everyone has the right to protection against the unwarranted collection, publica- 
tion, or other illicit use of his personal data. 

Article 20. (1) Everyone has the right to own property. The ownership right of all 
owners has the same legal content and deserves the same protection. Inheritance of 
property is guaranteed. 

(2) The law will specify which property other than property listed in Article 4 that is 
essential to meet the needs of society, the development of the national economy, and 
public interest can be owned only by the state, community, or designated juridical 
persons. The law can also specify that certain property can be owned only by citizens 
or juridical persons resident in the Slovak Republic. 

(3) Ownership is binding. It must not be misused to the detriment of others or at 
variance with general interests protected by law. By exercising ownership, no harm 
must be done to human health, nature, cultural monuments, and the environment 
beyond limits set by law. 

(4) Expropriation or enforced restriction of the ownership right is admissible only to 
the extent that it is unavoidable and in the public interest, on the basis of law, and in 
return for adequate compensation. 

Article 21. (1) A person’s home is inviolable. It must not be entered without the 
resident’s consent. 

(2) A house search is admissible only in connection with criminal proceedings and 
only on the basis of the judge’s written and substantiated order. The method of carry- 
ing out a house search will be set out in a law. 

(3) Other infringements upon the inviolability of one’s home can be permitted by law 
only if this is inevitable in a democratic society in order to protect people’s lives, health, 
or property, to protect the rights and liberties of others, or to ward off a serious threat 
to public order. If the home is used also for business or to perform some other eco- 
nomic activity, such infringements can be permitted by law also when this is unavoid- 
able in meeting the tasks of public administration. 

Article 22. (1) The privacy of correspondence and secrecy of mailed messages and 
other written documents and the protection of personal data are guaranteed. 

(2) No one must violate the privacy of correspondence and the secrecy of other written 
documents and records, whether they are kept in privacy or sent by mail or in another 
Way, with the exception of cases to be set out in a law. Equally guaranteed is the secrecy 
of messages conveyed by telephone, telegraph, or other similar means. 

Article 23. (1) Freedom of movement and of abode are guaranteed. 

(2) Everyone who is rightfully staying on the territory of the Slovak Republic has the 
right to freely leave this territory. 

(3) Freedoms according to sections I and 2 can be restricted by law if it is unavoidable 
for the security of the state, to maintain public order, protect the health and the rights 
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and liberties of others, and, in designated areas, also for reasons of environmental 
protection. 

(4) Every citizen has the right to freely enter the territory of the Slovak Republic. A 
citizen must not be forced to leave his homeland and he must not be deported or 
extradited. 

(5) A foreign national can be deported only in cases specified by law. 

Article 24. (1) The freedoms of thought, conscience, religion, and faith are guaran- 
teed. This right also comprises the possibility to change one’s religious belief or faith. 
Everyone has the right to be without religious belief. Everyone has the right to publicly 
express his opinion. 

(2) Everyone has the right to freely express his religion or faith on his own or together 
with others, privately or publicly, by means of divine and religious services, by observ- 
ing religious rites, or by participating in the teaching of religion. 

(3) Churches and religious communities administer their own affairs. In particular, 
they constitute their own bodies, inaugurate their clergymen, organize the teaching of 
religion, and establish religious orders and other church institutions independently of 
state bodies. 

(4) Conditions for exercising rights according to sections I to 3 can be limited only by 
law, if such a measure is unavoidable in a democratic society to protect public order, 
health, morality, or the rights and liberties of others. 

Article 25. (1) The defense of the Slovak Republic is a matter of honor for each citizen. 
(2) No one must be forced to perform military service if this runs counter to his 
conscience or religious belief. The details will be specified in a law. 


Part Three: Political Rights 


Article 26. (1) The freedom of speech and the right to information are guaranteed. 
(2) Everyone has the right to express his views in word, writing, print, picture, or other 
means as well as the right to freely seek out, receive, and spread ideas and information 
without regard for state borders. The issuing of press permits is not subject to licensing 
procedures. Enterprise in the fields of radio and television may be pegged to the 
awarding of an authorization from the state. The conditions will be specified by law. 
(3) Censorship is banned. 

(4) The freedom of speech and the right to seek out and spread information can be 
restricted by law if such a measure is unavoidable in a democratic society to protect the 
rights and liberties of others, of state security, of public order, or of public health and 
morality. 

(5) State bodies and territorial self-administration bodies are under an obligation to 
provide information on their activities in an appropriate manner and in the state 
language. The conditions and manner of execution will be specified by law. 

Article 27. (1) The right of petition is guaranteed. Everyone has the right, alone or with 
others, to address requests, proposals, and complaints to state bodies and territorial 
self-administration bodies in matters of public or other common interest. 

(2) A petition must not be used to call for the violation of basic rights and liberties. 


————— 
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(3) A petition must not interfere with the independence of a court. 

Article 28. (1) The right to assemble peacefully is guaranteed. 

(2) Conditions for exercising this right will be set out in a law in the event of assemblies 
in public places, if such a measure is unavoidable in a democratic society to protect the 
rights and liberties of others, public order, health and morality, property, or the se- 
curity of the state. An assembly must not be made conditional on the issuance of an 
authorization by a state administration body. 

Article 29. (1) The right to freely associate is guaranteed. Everyone has the right to 
associate with others in clubs, societies, or other associations. 

(2) Citizens have the right to establish political parties and political movements and to 
associate in them. 

(3) The enactment of rights according to sections I and 2 can be restricted only in 
cases specified by law, if this is unavoidable in a democratic society for reasons of state 
security, to protect public order, to forestall criminal acts, or to protect the rights and 
liberties of others. 

(4) Political parties and political movements, as well as clubs, societies, and other 
associations are separated from the state. 

Article 30. (1) Citizens have the right to participate in the administration of public 
affairs either directly or through the free election of their representatives. 

(2) Elections must be held within deadlines that do not exceed the regular electoral 
period as defined by law. 

(3) The right to vote is universal, equal, and direct and is exercised by means of secret 
ballot. Conditions for exercising the right to vote will be set out in a law. 

(4) Citizens have access to elected and other public posts under equal conditions. 

Article 31. The legal definition of all political rights and liberties and their interpreta- 
tion and use must enable and protect the free competition of political forces in a 
democratic society. 

Article 32. Citizens have the right to put up resistance to anyone who would eliminate 
the democratic order of human rights and basic liberties listed in this Constitution, if 
the activity of constitutional bodies and the effective use of legal means are rendered 
impossible. 


Part Four: The Rights of National Minorities and Ethnic Groups 


Article 33. Membership of any national minority or ethnic group must not be to 
anyone’s detriment. 

Article 34. (1) The comprehensive development of citizens representing national mi- 
norities or ethnic groups in the Slovak Republic is guaranteed, particularly the right to 
develop their own culture, together with other members of the minority or ethnic 
group, the right to disseminate and receive information in their mother tongue, the 
right to associate in national minority associations, and the right to set up and maintain 
educational and cultural institutions. Details will be set out in a law. 

(2) In addition to the right to master the state language, citizens belonging to national 
minorities or ethnic groups also have, under conditions defined by law, a guaranteed 
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(a) right to education in their own language, 

(b) right to use their language in dealings with the authorities, 

(c) right to participate in the solution of affairs concerning national minorities and ethnic 

groups. 
(3) The enactment of the rights of citizens belonging to national minorities and ethnic 
groups that are guaranteed in this Constitution must not be conducive to jeopardizing 
the sovereignty and territorial integrity of the Slovak Republic or to discrimination 
against its other inhabitants. 


Part Five: Economic, Social, and Cultural Rights 


Article 35. (1) Everyone has the right to a free choice of profession and to training for 
it, as well as the right to engage in entrepreneurial or other gainful activity. 
(2) Conditions and restrictions with regard to the execution of certain professions or 
activities can be specified by law. 
(3) Citizens have the right to work. Citizens who are unable to exercise this right 
through no fault of their own are provided for materially by the state to an appropriate 
extent. The conditions will be defined by law. 
(4) A different regulation of rights listed under sections 1 through 3 can be specified by 
law for foreign nationals. 
Article 36. Employees have the right to equitable and adequate working conditions. 
The law guarantees, above all 

(a) the right to remuneration for work done, sufficient to ensure the employee’s dignified 

standard of living, 

(b) protection against arbitrary dismissal and discrimination at the place of work, 

(c) labor safety and the protection of health at work, 

(d) the longest admissible working time, 

(e) adequate rest after work, 

(f) the shortest admissible period of paid leave, 

(g) the right to collective bargaining. 
Article 37. (1) Everyone has the right to freely associate with others in order to protect 
his economic and social interests. 
(2) Trade union organizations are established independently of the state. It is inadmis- 
sible to limit the number of trade union organizations, in the same way as it is inadmis- 
sible to give some of them a preferential status, be it in an enterprise or a branch of the 
economy. 
(3) The activity of trade union organizations and the founding and operation of other 
associations protecting economic and social interests can be restricted by law if such a 
measure is unavoidable in a democratic society to protect the security of the state, 
public order, or the rights and liberties of others. 
(4) The right to strike is guaranteed. The conditions will be defined by law. This right 
does not extend to judges, prosecutors, members of the armed forces and armed 
corps, and members of the fire brigades. 
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Article 38. (1) Women, minors, and persons with impaired health are entitled to an 
enhanced protection of their health at work as well as to special working conditions. 
(2) Minors and persons with impaired health are entitled to special protection in labor 
relations as well as to assistance in professional training. 

(3) Details concerning rights listed in sections I and 2 will be set out in a law. 

Article 39. (1) Citizens have the right to adequate material provision in old age, in the 
event of work disability, as well as after losing their provider. 

(2) Everyone who is in material need is entitled to assistance necessary to ensure basic 
living conditions. 

(3) Details concerning rights listed in sections I and 2 will be set out in a law. 

Article 40. Everyone has a right to the protection of his health. Based on public insur- 
ance, citizens have the right to free health care and to medical supplies under condi- 
tions defined by law. 

Article 41. (1) Marriage, parenthood, and the family are under the protection of the 
law. The special protection of children and minors is guaranteed. 

(2) Special care, protection in labor relations, and adequate working conditions are 
guaranteed to women during the period of pregnancy. 

(3) Children born in and out of wedlock enjoy equal rights. 

(4) Child care and the upbringing of children are among the rights of parents; children 
have the right to parental care and upbringing. Parents’ rights can be restricted and 
minors can be separated from their parents against their will only by means of a court 
ruling based on the law. 

(5) Parents caring for children are entitled to assistance from the state. 

(6) Details concerning rights listed in sections 1 through 5 will be set out in a law. 
Article 42. (1) Everyone has the right to education. School attendance is compulsory. 
Its period and age limit will be defined by law. 

(2) Citizens have the right to free education at primary and secondary schools 
and, based on their abilities and society’s resources, also at higher educational 
establishments. 

(3) Schools other than state schools may be established, and instruction in them 
provided, only under conditions defined by law. Such schools may charge a tuition fee. 
(4) A law will specify under which conditions citizens who are engaged in studies are 
entitled to assistance from the state. 

Article 43. (1) Freedom of scientific research and in art are guaranteed. The rights to 
the results of creative intellectual activity are protected by law. 

(2) The right of access to the cultural heritage is guaranteed under conditions defined 
by law. 


Part Six: The Right to the Protection of the Environment and the Cultural Heritage 


Article 44. (1) Everyone has the right to an auspicious environment. 
(2) Everyone is obliged to protect and enhance the environment and the cultural 
heritage. 
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(3) No one must endanger or damage the environment, natural resources, and the 
cultural heritage beyond the extent established by law. 

(4) The state looks after an economical use of natural resources, ecological balance, 
and effective environmental care. 

Article 45. Everyone has the right to timely and complete information about the state 
of the environment and the causes and consequences of its condition. 


Part Seven: The Right to Protection by the Court and Other Legal Protection 


Article 46. (1) Everyone may claim by the established legal procedure his right to an 
independent and impartial court hearing and, in cases designated by law, to another 
body of the Slovak Republic. 

(2) Anyone who claims to have been deprived of his rights by a decision of a public 
administration body may appeal to the court for it to reexamine the lawfulness of that 
decision, unless specified otherwise by law. The reexamination of decisions con- 
cerning basic rights and liberties must not, however, be excluded from the court’s 
authority. 

(3) Everyone is entitled to compensation for damage incurred as a result of an unlaw- 
ful decision by a court or another state or public administration body, or as a result of 
an incorrect official procedure. 

(4) Conditions and details concerning court and other legal protection will be set out 
in a law. 

Article 47. (1) Everyone has the right to refuse to testify if, by doing so, he might 
expose himself or a person close to him to the risk of criminal prosecution. 

(2) Everyone has the right to legal assistance in court proceedings or proceedings 
before other state or public administration bodies. He has this right from the very start 
of the proceedings, under conditions defined by law. 

(3) All participants in proceedings according to section 2 are equal. 

(4) Anyone who declares that he does not have a command of the language in which 
the proceedings according to section 2 are conducted has the right to an interpreter. 
Article 48. (1) No one must be removed from the jurisdiction of his law-assigned 
judge. The jurisdiction of the court is established by law. 

(2) Everyone has the right to have his case tried in public, without needless pro- 
crastination, and in his presence and to deliver his opinion on all pieces of evidence. 
The public can be excluded only in cases specified by law. 

Article 49. Only the law can establish which conduct constitutes a criminal act and 
what punishment or other form of deprivation of rights or property may be inflicted 
upon those who committed it. 

Article 50. (1) Only the court shall decide on guilt and punishment for criminal acts. 
(2) Every defendant is considered innocent until the court establishes his guilt by 
means of a legally valid verdict. 

(3) The accused has the right to be granted the time and opportunity to prepare his 
defense, either himself or through a defense counsel. 


i i i 


Constitution of the Slovak Republic 587 


(4) The defendant has the right to refuse to testify and must not be denied this right 
under any circumstances. 

(5) No one must be made criminally liable for a deed for which he has already been 
sentenced or of which he has already been acquitted in a legally valid manner. This 
principle does not rule out the application of extraordinary corrective means in har- 
mony with the law. 

(6) The criminal liability of a deed is assessed, and punishment is meted out, according 
to the law valid at the ttme when the offense was committed. A more recent law will be 
applied if it is more favorable for the perpetrator. 


Part Eight: Common Provisions for Chapters One and Two 
Article 51. The rights listed under Article 35, Article 36, Article 37, item 4, Articles 38 
through 42, and Articles 44 through 46 of this Constitution can be claimed only within 
the limits of the laws that execute those provisions. 
Article 52. (1) Wherever the term “citizen” is used in Chapters One and Two of this 
Constitution, this is understood to mean citizen of the Slovak Republic. 
(2) Foreign nationals enjoy in the Slovak Republic basic human rights and liberties 
guaranteed by this Constitution, unless these are expressly granted only to citizens. 
(3) Wherever the term “citizen” is used in previous legal regulations, this is understood 
to mean every person, wherever this concerns the rights and liberties that this Consti- 
tution extends regardless of citizenship. 
Article 53. The Slovak Republic grants asylum to foreign nationals persecuted for 
upholding political rights and liberties. Asylum may be denied to those who acted at 
variance with basic human rights and liberties. Details will be defined by law. 
Article 54. The law may restrict the right of judges and prosecutors to engage in 
entrepreneurial and other activity and the right listed under Article 29, item 2; the right 
of employees of state administration bodies and territorial self-administration bodies 
in designated functions listed under Article 37, item 4; and the rights of members of 
armed forces and armed corps listed under Articles 27 and 28, if these are related to the 
execution of their duties. The law may restrict the right to strike for persons in profes- 
sions that are vital for the protection of life and health. 


Chapter Three 


Part One: The Economy of the Slovak Republic 


Article 55. (1) The economy of the Slovak Republic is based on the principles of a 
socially and ecologically oriented market economy. 

(2) The Slovak Republic protects and promotes economic competition. Details will be 
set out in a law. 

Article 56. The Slovak Republic establishes a bank of issue. Details will be set out in a 
law. 
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Article 57. The Slovak Republic is a customs territory. 

Article 58. (1) The financial management of the Slovak Republic is administered by its 
state budget. The state budget is adopted by means of a law. 

(2) State budget revenues, the rules of budget economy, and the relationship between 
the state budget and the budgets of territorial units will be set out in a law. 

(3) Special purpose funds linked to the state budget of the Slovak Republic are estab- 
lished by law. 

Article 59. (1) There exist state and local taxes and fees. 

(2) Taxes and fees may be levied by law or on the basis of a law. 


Part Two: Supreme Control Office of the Slovak Republic 


Article 60. The Supreme Control Office of the Slovak Republic is an independent 
body carrying out control of the management of budgetary resources, state property, 
property rights, and state claims. 

Article 61. (1) The Supreme Control Office is headed by a chairman. The chairman 
and deputy chairmen of the Supreme Control Office are elected and recalled by the 
National Council of the Slovak Republic. 

(2) Any citizen of the Slovak Republic who may be elected to the National Council of 
the Slovak Republic may be elected chairman of the Supreme Control Office. 

(3) The same person may be elected chairman of the Supreme Control Office for a 
maximum of two consecutive five-year terms. 

(4) The posts of chairman and deputy chairmen of the Supreme Control Office are 
incompatible with any other post in state bodies, territorial self-administration bodies, 
or bodies of juridical persons engaged in entrepreneurial activity. 

Article 62. The Supreme Control Office submits reports on the results of its inquiries 
to the National Council of the Slovak Republic at least once a year and whenever 
requested to do so by the National Council of the Slovak Republic. 

Article 63. The sphere of competence, powers, and internal organizational structure of 
the Supreme Control Office will be set out in a law. 


Chapter Four: Territorial Self-Administration 


Article 64. (1) The community is the basic element of territorial self-administration. 
(2) The community is an independent territorial and administrative unit of the Slovak 
Republic comprising persons who are permanently resident on its territory. 

(3) The self-administration of higher territorial units and their bodies will be estab- 
lished by law. 

Article 65. (1) The community is a juridical person that, under conditions set out in a 
law, independently manages its own property and financial resources. 

(2) The community finances its needs, first and foremost, from its own revenues, as 
well as from state subsidies. The law specifies which taxes and fees represent commu- 
nities’ revenue. State subsidies may be claimed only within the limits of the law. 
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Article 66. The community has the right to pool its resources with those of other 
communities in the interest of ensuring matters of common interest. 
Article 67. The community decides independently in matters of local self-administra- 
tion. Duties and restrictions may be imposed on it only by the law. Territorial self- 
administration is enacted at meetings of community residents, by means of a local 
referendum, or through community bodies. 
Article 68. The community may issue generally binding decrees in matters of local 
self-administration. 
Article 69. (1) Community bodies are 

(a) the community representative body 

(b) the mayor. 
(2) The community representative body is composed of deputies to the community 
representative body. Elections of deputies to community representative bodies are held 
by secret ballot, on the basis of a general, equal, and direct right to vote. 
(2) The mayor is elected by citizens of the community by secret ballot, on the basis of a 
general, equal, and direct right to vote. The mayor of a community constitutes the 
community’s executive body. He executes community administration and represents 
the community outwardly. 
Article 70. The prerequisites for a community to be declared a town, and the method 
of doing so, will be defined by law, which will also designate the names of town bodies. 
Article 71. (1) The execution of designated tasks of local state administration can be 
transferred by law to the community. The cost of the execution of state administration 
transferred in this manner will be covered by the state. 
(2) In executing state administration, the community may, on the basis of the law, issue 
decrees that are generally binding within its area of jurisdiction, if empowered to do so 
by the law. The execution of state administration transferred to the community is 
steered by law and controlled by the Government. Details will be specified in a law. 


Chapter Five: Legislative Power 


Part One: The National Council of the Slovak Republic 


Article:72. The National Council of the Slovak Republic is the sole constituent and 
legislative body of the Slovak Republic. 

Article 73. (1) The National Council of the Slovak Republic has 150 deputies who are 
elected for a four-year period. 

(2) Deputies are representatives of citizens. They execute their mandate personally 
according to their conscience and conviction and are not bound by orders. 

Article 74. (1) Deputies are elected by secret ballot in general, equal, and direct 
elections. 

(2) A citizen who has the right to vote, has reached the age of 21, and is permanently 
resident on the territory of the Slovak Republic can be elected deputy. 

(3) Details concerning the election of deputies will be set out in a law. 
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Article 75. (1) The deputy is sworn in at the first meeting of the National Council of 
the Slovak Republic in which he participates, by taking the following oath: “I promise 
by my honor and conscience to be faithful to the Slovak Republic. I will fulfill my duties 
in the interest of its citizens. I will observe the Constitution and other laws and work 
toward their translation into life.” 

(2) Refusing to take this oath, or taking it with reservations, results in the loss of 
mandate. 

Article 76. The validity of the election of deputies is verified by the National Council of 
the Slovak Republic. 

Article 77. (1) The post of deputy is incompatible with the post of president, judge, 
prosecutor, member of the Police Corps, member of the Prison Guard Corps, and 
professional soldier. 

(2) If a deputy is appointed a member of the Government of the Slovak Republic, his 
mandate as a deputy does not cease while he executes the government post, but is just 
not being exercised. 

Article 78. (1) A deputy cannot be made criminally liable because of his voting in the 
National Council of the Slovak Republic or its bodies, which applies also to the period 
after the expiry of his mandate. For statements made in the National Council of the 
Slovak Republic or its bodies while discharging the functions of a deputy, a deputy is 
answerable to the disciplinary powers of the National Council of the Slovak Republic. 
(2) No criminal or disciplinary proceedings can be initiated against a deputy, and he 
cannot be taken into custody, without the consent of the National Council of the 
Slovak Republic. If the National Council of the Slovak Republic denies its consent, 
prosecution is ruled out forever. 

(3) If a deputy has been caught and detained while committing a criminal offense, the 
relevant authority is obliged to report this immediately to the chairman of the National 
Council of the Slovak Republic. Unless the Mandate and Immunity Committee of the 
National Council of the Slovak Republic gives its consent to the detainment, the 
deputy must be released immediately. 

Article 79. A deputy may refuse to testify in matters about which he learned while 
discharging his office, even after he ceases to be a deputy. 

Article 80. (1) A deputy may address an interpellation to the Government of the 
Slovak Republic, a member of the Government of the Slovak Republic, or the head of 
another central body of state administration concerning matters within their jurisdic- 
tion. The deputy must receive a reply within 30 days. 

(2) The reply to an interpellation shall become the subject of a debate in the National 
Council of the Slovak Republic that may be linked with a vote of confidence. 

Article 81. (1) A deputy may surrender the post of deputy. 

(2) The mandate of a deputy shall expire if the deputy is sentenced in a legally valid 
way for a particularly grave, deliberate criminal act. 

Article 82. (1) The National Council of the Slovak Republic holds permanent sessions. 
(2) The constituent meeting of the National Council of the Slovak Republic is called 
by the president of the Slovak Republic within 30 days after the announcement of 
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election results. If he fails to do so, the National Council of the Slovak Republic 
convenes on the 30th day after the announcement of the election results. 
(3) The National Council of the Slovak Republic may interrupt its session by means of 
a resolution. The length of interruption must not exceed four months in a year. The 
chairman, deputy chairmen, and bodies of the National Council of the Slovak Re- 
public perform their duties while the National Council of the Slovak Republic is in 
recess. 
(4) While the session is interrupted, the chairman of the National Council of the 
Slovak Republic may call a meeting of the National Council of the Slovak Republic 
even prior to the set date. He will call a meeting whenever requested to do so by the 
Government of the Slovak Republic or by at least one-fifth of the deputies. 
(5) The session of the National Council of the Slovak Republic ends with the expira- 
tion of the electoral term or with its dissolution. 
Article 83. (1) Meetings of the National Council of the Slovak Republic are called by 
its chairman. 
(2) The chairman of the National Council of the Slovak Republic shall call a meeting 
of the National Council of the Slovak Republic also when requested to do so by at least 
one-fifth of its deputies. In that case he will call a meeting within seven days. 
(3) Meetings of the National Council of the Slovak Republic are public. 
(4) Nonpublic meetings can be held only in cases specified by law or on the basis of a 
decision by three-fifths of all deputies of the National Council of the Slovak Republic. 
Article 84. (1) The National Council of the Slovak Republic has a quorum if more 
than one-half of all its deputies are present. 
(2) For a resolution of the National Council of the Slovak Republic to be valid, it must 
be passed by more than one-half of the deputies present, unless specified otherwise by 
this Constitution. 
(3) The agreement of at least a three-fifths majority of all deputies is required to pass 
and amend the Constitution and constitutional laws, to elect and recall the president, 
and to declare war on another state. 
Article 85. At the request of the National Council of the Slovak Republic or its body, a 
member of the Government of the Slovak Republic or head of another body of state 
administration must participate in its meeting or in the meeting of its body. 
Article 86. The jurisdiction of the National Council of the Slovak Republic comprises, 
above all: 
(a) deciding upon the Constitution and constitutional and other laws and controlling 
compliance with them, 
(b) electing and recalling the president of the Slovak Republic by secret ballot, 
(c) approving by means of a constitutional law a treaty on the Slovak Republic’s entering 
into an alliance with other states and on its abrogation of such a treaty, 
(d) deciding on proposals to call a referendum, 
(e) voicing consent, prior to ratification, with the conclusion of international political 
treaties, international economic treaties of a general nature, as well as with international 
treaties whose execution requires the passing of a law, 
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(f) establishing ministries and other state administration bodies by means of law, 
(g) discussing the policy statement of the Government of the Slovak Republic, control- 
ling the Government’ activity, and passing a vote of confidence in the Government or its 
members, 
(h) approving the state budget, checking on its fulfillment, and approving the state clos- 
ing account, 
(i) discussing basic domestic, international, economic, social, and other political issues, 
(j) electing judges, the chairman and deputy chairman of the Supreme Court of the 
Slovak Republic, the chairman and deputy chairman of the Constitutional Court of the 
Slovak Republic, and the chairman and deputy chairman of the Supreme Control Office 
of the Slovak Republic, 
(k) deciding on the declaration of war if the Slovak Republic is attacked or as a result of 
commitments arising from international treaties on common defense against aggression, 
(1) expressing consent to sending armed forces outside the territory of the Slovak 
Republic. 
Article 87. (1) Bills can be tabled by committees of the National Council of the Slovak 
Republic, deputies, and the Government of the Slovak Republic. 
(2) Laws of the National Council of the Slovak Republic are signed by the chairman of 
the National Council of the Slovak Republic, the president of the Slovak Republic, and 
the prime minister of the Slovak Republic. 
(3) If the president of the Slovak Republic returns a constitutional or other law with 
comments, the National Council of the Slovak Republic will discuss the constitutional 
or other law again and, in the event of its approval, such a law must be promulgated. 
(4) The president of the Slovak Republic will return a law with comments, in line with 
section 3, whenever requested to do so by the Government of the Slovak Republic. 
(5) A law becomes valid with its promulgation. Details will be set out in a law. 
Article 88. (1) The motion to pass a vote of no-confidence in the Government of the 
Slovak Republic or a member of it will be discussed by the National Council of the 
Slovak Republic if requested by at least one-fifth of its deputies. 
(2) The consent of more than 50 percent of all deputies is required to pass a vote of no- 
confidence in the Government of the Slovak Republic or a member of it. 
Article 89. (1) The chairman of the National Council of the Slovak Republic is elected 
and recalled by the National Council of the Slovak Republic by secret ballot, by more 
than 50 percent of the votes of all deputies. The chairman is accountable only to the 
National Council of the Slovak Republic. 
(2) The chairman of the National Council of the Slovak Republic 
(a) calls and chairs meetings of the National Council of the Slovak Republic, 
(b) signs the Constitution, constitutional laws, and other laws, 
(c) takes the oath from deputies of the National Council of the Slovak Republic, 
(d) takes the oath from the president of the Slovak Republic, 
(e) takes the oath from judges, the chairman of the Supreme Court of the Slovak Re- 
public, and the chairman of the Constitutional Court of the Slovak Republic, 
(f) calls elections to the National Council of the Slovak Republic. 
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(3) The chairman of the National Council of the Slovak Republic remains in office 
after the electoral period expires, until the National Council of the Slovak Republic 
elects a new chairman. 

Article 90. (1) The deputy chairmen of the National Council of the Slovak Republic 
act as substitutes for the chairman. They are elected and recalled by secret ballot by the 
National Council of the Slovak Republic, by the votes of more than 50 percent of all 
deputies. The deputy chairmen of the National Council of the Slovak Republic are 
accountable to the National Council of the Slovak Republic. 

(2) The provision of Article 89, item 3, applies also to the deputy chairmen of the 
National Council of the Slovak Republic. 

Article 91. The activity of the National Council of the Slovak Republic is steered and 
organized by the chairman and deputy chairmen. 

Article 92. (1) The National Council of the Slovak Republic establishes from the ranks 
of deputies committees as its bodies having an initiating and control role and it elects 
their chairmen by secret ballot. 

(2) The deliberations of the National Council of the Slovak Republic and its commit- 
tees are regulated by law. 


Part Two: The Referendum 


Article 93. (1) A referendum will be used to confirm a constitutional law on entering 
into an alliance with other states or on withdrawing from that alliance. 

(2) A referendum can be used to decide also on other important issues of public 
interest. 

(3) Basic rights and liberties, taxes, levies, and the state budget cannot be the subject of 
areferendum. 

Article 94. Every citizen of the Slovak Republic who has the right to vote in elec- 
tions the National Council of the Slovak Republic is entitled to participate in the 
referendum. 

Article 95. The referendum is called by the president of the Slovak Republic if re- 
quested by a petition signed by a minimum of 350,000 citizens or on the basis of a 
resolution of the National Council of the Slovak Republic, within 30 days after the 
receipt of the citizens’ petition or the resolution of the National Council of the Slovak 
Republic. 

Article 96. (1) The motion to pass a resolution of the National Council of the Slovak 
Republic on calling a referendum can be tabled by deputies of the National Council of 
the Slovak Republic or by the Government of the Slovak Republic. 

(2) The referendum will be held within 90 days after it is called by the president of the 
Slovak Republic. 

Article 97. (1) A referendum must not be held within 90 days prior to elections to the 
National Council of the Slovak Republic. 

(2) A referendum may be held on the day of elections to the National Council of the 
Slovak Republic. 

Article 98. (1) The results of the referendum are valid if more than 50 percent of 
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eligible voters participated in it and if the decision was endorsed by more than 50 
percent of the participants in the referendum. 

(2) The proposals adopted in the referendum will be promulgated by the National 
Council of the Slovak Republic in the same way as it promulgates laws. 

Article 99. (1) The National Council of the Slovak Republic can amend or annul the 
result of a referendum by means of a constitutional law, but it may not do so earlier 
than three years after the result of the referendum came into effect. 

(2) Areferendum on the same issue can be repeated after three years at the earliest. 
Article roo. A law will establish the manner in which the referendum will be carried 
out. 


Chapter Six: Executive Power 


Part One: The President of the Slovak Republic 


Article ror. (1) The president is the head of state of the Slovak Republic. 
(2) The president of the Slovak Republic is elected by the National Council of the 
Slovak Republic by secret ballot for a period of five years. 
(3) A majority of three-fifths of all deputies’ votes is required for the president to be 
elected. 
Article 102— The President 
(a) represents the Slovak Republic outwardly and concludes and ratifies international 
treaties. He may delegate to the Government of the Slovak Republic or, with the Govern- 
ment’s consent, to individual members of the Slovak Republic, the conclusion of inter- 
national treaties that do not require approval by the National Council of the Slovak 
Republic, 
(b) receives and accredits ambassadors, 
(c) calls the constituent meeting of the National Council of the Slovak Republic, 
(d) may dissolve the National Council of the Slovak Republic if the policy statement of 
the Government of the Slovak Republic is not approved three times within six months 
after the elections. Prior to dissolving the National Council of the Slovak Republic, the 
president is obliged to hear the standpoint of the chairman of the National Council of the 
Slovak Republic. New elections will be called by the chairman of the National Council of 
the Slovak Republic within 30 days, 
(e) signs laws, 
(f) appoints and recalls the prime minister and other members of the Government of the 
Slovak Republic, entrusts them with the management of ministries, and accepts their 
resignation. Recalls the prime minister and other members of the Government in the 
cases listed in Articles 115 and 116, 
(g) appoints and recalls the heads of central bodies and higher-level state officials in 
cases specified by law, appoints university professors and rectors, appoints and promotes 
generals, 
(h) awards distinctions, unless he empowers another body to perform this task, 
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(i) grants amnesty and pardon, lowers punishments meted out by criminal courts, issues 
orders not to initiate or not to continue criminal proceedings, and nullifies punishments, 
(j) acts as supreme commander of the armed forces, 
(k) declares martial law at the recommendation of the Government of the Slovak Re- 
public and declares war on the basis of a decision of the National Council of the Slovak 
Republic, if the Slovak Republic is attacked or as a result of commitments arising from 
international treaties on common defense against aggression, 
(1) declares a state of emergency on the basis of a constitutional law, 
(m) calls referendums, 
(n) can return to the National Council of the Slovak Republic constitutional and other 
laws with comments. He can do so within 15 days after their approval, 
(0) presents to the National Council of the Slovak Republic reports on the state of the 
Slovak Republic and on important political issues, submits to it draft laws and proposals 
for other measures. 
(p) has the right to be present at meetings of the National Council of the Slovak Republic, 
(r) [no (q) in accordance with Slovak usage] has the right to be present at meetings of the 
Government of the Slovak Republic, to chair them, and to demand reports from the 
Government or its members. 
Article 103. (1) Any citizen of the Slovak Republic who is eligible to vote and has 
reached the age of 35 can be elected president. 
(2) The same person can be elected president in two consecutive electoral periods at 
the most. 
(3) The election of the president will be held in the last 60 days of the acting president’s 
period of office. Should the office of the president become vacant prior to the end of 
the electoral period, the election of a new president will be held within 30 days. 
(4) Should a deputy of the National Council of the Slovak Republic, member of the 
Government of the Slovak Republic, judge, prosecutor, member of the armed forces 
of another armed corps, or member of the Supreme Control Office of the Slovak 
Republic be elected president, he will cease executing his previous function from the 
day of his election. 
(5) The president must not perform any other paid function, profession, or entrepre- 
neurial activity and must not be a member of the body of a juridical person engaged in 
entrepreneurial activity. 
Article 104. (1) The president is sworn in by the chairman of the National Council of 
the Slovak Republic, before the National Council of the Slovak Republic, by taking the 
following oath: “I promise on my honor and conscience to be faithful to the Slovak 
Republic. I will attend to the well-being of the Slovak nation and the national minorities 
and ethnic groups living in the Slovak Republic. I will discharge my duties in the 
interest of citizens and will uphold and defend the Constitution and other laws.” 
(2) Refusing to take this oath, or taking it with reservations, results in the invalidity of 
the election of the president. 
Article 105. (1) If no president is elected, or if the office of the president becomes 
vacant before a new president is elected or before the newly elected president has been 
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sworn in, or if the president is unable to perform his function for serious reasons, the 
execution of the post of the president falls upon the Government of the Slovak Re- 
public, with the exception of presidential powers listed in Article 102, letters (d) 
through (g). In that case the Government can entrust the prime minister with execut- 
ing some presidential powers. The supreme command of the armed forces is also 
transferred to the prime minister in this period. 

(2) If the president is unable to perform his function for more than one year, the 
National Council of the Slovak Republic will recall him from office and will elect a new 
president for a regular term of office. 

Article 106. The National Council of the Slovak Republic can recall the president from 
his post if the president is engaged in activity directed against the sovereignty and 
territorial integrity of the Slovak Republic or in activity aimed at eliminating the Slovak 
Republic’s democratic constitutional system. In such cases, the motion to recall the 
president may be tabled by more than one-half of all deputies. The consent of at least a 
three-fifths majority of all deputies is required for the president to be recalled. 

Article 107. The president can be prosecuted only on charges of high treason. The 
indictment against the president is filed by the National Council of the Slovak Re- 
public. The Constitutional Court of the Slovak Republic decides on the indictment. 


Part Two: The Government of the Slovak Republic 


Article 108. The Government of the Slovak Republic is the supreme body of executive 
power. 

_ Article 109. (1) The Government consists of the prime minister, deputy prime minis- 
ters, and ministers. 
(2) A Government member must not exercise the mandate of a deputy or be a judge. 
(3) A Government member must not perform any other paid office, profession, or 
entrepreneurial activity and must not be a member of the body of a juridical person 
engaged in entrepreneurial activity. 
Article 110. (1) The prime minister is appointed and recalled by the president of the 
Slovak Republic. 
(2) Any citizen of the Slovak Republic who can be elected to the National Council of 
the Slovak Republic can be appointed prime minister. 
Article 111. At the recommendation of the prime minister, the president of the Slovak 
Republic appoints and recalls other members of the Government and entrusts them 
with the management of ministries. The president can appoint as deputy prime minis- 
ter and minister any citizen who can be elected to the National Council of the Slovak 
Republic. 
Article 112. Members of the Government are sworn in by the president of the Slovak 
Republic and take the following oath: “I swear by my honor and conscience to be 
faithful to the Slovak Republic. I will discharge my duties in the interest of the citizens. 
I will uphold the Constitution and other laws and work toward their translation into 
life.” 
Article 113. Within 30 days after its appointment, the Government is obliged to appear 
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before the National Council of the Slovak Republic, to present to it its program, and to 
request the expression of its confidence. 
Article 114. (1) The Government is accountable for the execution of its duties to the 
National Council of the Slovak Republic, which can pass a vote of no-confidence in it 
at any time. 
(2) The Government can at any time request the National Council of the Slovak 
Republic to pass a vote of confidence in it. 
(3) The Government can link the vote on the adoption of a law or on another issue with 
a vote of confidence in the Government. 
Article 115. (1) The president of the Slovak Republic will recall the Government if the 
National Council of the Slovak Republic passes a vote of no-confidence in it or if it 
turns down the Government’s request to pass a vote of confidence in it. 
(2) If the president of the Slovak Republic accepts the Government’s resignation, he 
will entrust it with the execution of its duties until a new Government is appointed. 
_ Article 116. (1) A Government member is accountable for the execution of his duties 
to the National Council of the Slovak Republic. 
(2) A Government member may submit his resignation to the president of the Slovak 
Republic. 
(3) The National Council of the Slovak Republic may pass a vote of no-confidence 
also in an individual Government member. In this case, the president of the Slovak 
Republic will recall the Government member in question. 
(4) The proposal to recall a Government member may be submitted to the president of 
the Slovak Republic also by the prime minister. 
(5) If the prime minister submits his resignation, the entire Government will submit its 
resignation. 
(6) If the National Council of the Slovak Republic passes a vote of no-confidence in 
the prime minister, the president of the Slovak Republic will recall him. The recalling 
of the prime minister results in the stepping down of the Government. 
(7) If the president of the Slovak Republic accepts the resignation of, or recalls, a 
member of the Government, he will determine which Government member will tem- 
porarily be charged with the management of the department previously administered 
by the Government member whose resignation he accepted. 
Article 117. The Government will always submit its resignation after the constituent 
meeting of a newly elected National Council of the Slovak Republic; however, the 
Government executes its duties until a new Government is formed. 
Article 118. (1) The Government has a quorum if more than one-half of its members 
are present. 
(2) The majority of votes of all Government members is needed to pass a Government 
resolution. 
Article 119. The Government as a body decides on 

(a) draft laws, 

(b) Government decrees, 

(c) the Government’s program and its implementation, 
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(d) principal measures concerning the implementation of the Slovak Republic’s eco- 

nomic and social policy, 

(e) drafts of the state budget and the state closing account, 

(f) international treaties of the Slovak Republic, 

(g) principal questions of domestic and foreign policy, 

(h) submitting a draft law of the National Council of the Slovak Republic or some other 

important measure to the public for discussion, 

(i) requesting the passing of a vote of confidence, 

(j) awarding amnesty for misdemeanors, 

(k) appointing and recalling state officials in cases specified by law, 

(1) other matters specified by law. 
Article 120. (1) The Government may issue decrees in order to execute laws within 
their limits. 
(2) Government decrees are signed by the prime minister. 
(3) A Government decree must be promulgated in a manner that will be specified by 
law. 
Article 121. The Government has the right to award amnesty for misdemeanors. De- 
tails will be set out in a law. 
Article 122. Central bodies of state administration and local bodies of state administra- 
tion are established by means of a law. 
Article 123. Ministries and other bodies of state administration may, on the basis of 
laws and within their limits, issue generally binding legal regulations if empowered to 
do so by the law. These generally binding legal regulations are promulgated in a 
manner that will be specified by law. 


Chapter Seven: Judicial Power 


Part One: The Constitutional Court of the Slovak Republic 


Article 124. The Constitutional Court of the Slovak Republic is an independent judi- 
cial body charged with protecting constitutionality. 
Article 125. The Constitutional Court decides on the compatibility of 
(a) laws with the Constitution and with constitutional laws, 
(b) decrees issued by the Government and generally binding legal regulations issued by 
ministries and other central bodies of state administration with the Constitution and 
constitutional and other laws, 
(c) generally binding decrees issued by territorial self-administration bodies with the 
Constitution and laws, 
(d) generally binding legal regulations issued by local state administration bodies with the 
Constitution, laws, and other generally binding legal regulations, 
(e) generally binding legal regulations with international treaties promulgated in a man- 
ner established for the promulgation of laws. 
Article 126. The Constitutional Court decides on jurisdiction disputes among central 
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bodies of state administration, unless the law specifies that these disputes are decided 
by another state body. 
Article 127. The Constitutional Court decides on complaints filed against legally valid 
decisions on central state administration bodies, local state administration bodies, and 
territorial self-administration bodies violating basic rights and liberties of citizens, 
unless decisions on the protection of these rights and liberties are within the jurisdic- 
tion of another court. 
Article 128. (1) The Constitutional Court provides an interpretation of constitutional 
laws in disputed matters. The conditions will be specified in a law. 
(2) The Constitutional Court does not assume a stand on matters concerning the 
compatbility of draft laws and the drafts of other generally binding legal regulations 
with the Constitution and constitutional laws. 
Article 129. (1) The Constitutional Court decides on complaints filed against the 
decision to verify or not to verify the mandate of a deputy of the National Council of 
the Slovak Republic. 
(2) The Constitutional Court decides on the constitutionality and legitimacy of elec- 
tions to the National Council of the Slovak Republic and territorial self-administration 
bodies. 
(3) The Constitutional Court decides on complaints filed against referendum results. 
(4) The Constitutional Court decides whether the decision to disband or suspend the 
activity of a political party or a political movement was in harmony with constitutional 
and other laws. 
(5) The Constitutional Court decides on high treason charges filed by the National 
Council of the Slovak Republic against the president of the Slovak Republic. 
Article 130. (1) The Constitutional Court initiates proceedings on the basis of a pro- 
posal by 

(a) at least one-fifth of deputies of the National Council of the Slovak Republic, 

(b) the president of the Slovak Republic, 

(c) the Government of the Slovak Republic, 

(d) the court, 

(e) the general prosecutor, 

(f) in cases, listed under Article 127, involving anyone whose rights are to become the 

subject of inquiry. 
(2) A law will specify who is entitled to submit a proposal to initiate proceedings 
according to Article 129. 
(3) The Constitutional Court can also initiate proceedings at the suggestion of juridi- 
cal or other persons objecting to the violation of their rights. 
Article 131. Matters listed under Article 107; Article 125, items (a) and (b); Article 
129, items 2 and 4; Article 136, item 2; and Article 138, items 2 and 3, as well as matters 
concerning the arrangement of the Constitutional Court’s internal affairs are decided 
by plenary meetings of the Constitutional Court. 
Article 132. (1) If the Constitutional Court establishes by its verdict that legal regula- 
tions listed under Article 125 are mutually incompatible, the relevant regulations, their 
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parts, or, as the case may be, some of their provisions cease to be effective. Within six 
months after the announcement of the Constitutional Court’s ruling, the bodies that 
issued those regulations must bring them into harmony with the Constitution and 
constitutional laws. If the incompatibility concerns regulations listed under Article 
125, item (b), they must also bring them into harmony with other laws, and if the 
incompatibility concerns regulations listed under Article 125, item (c), they also must 
bring them into harmony with other laws, international treaties, Slovak Government 
decrees, and generally binding legal regulations issued by ministries and other central 
state administration bodies. If they fail to do so, such regulations or, as the case may be, 
their parts or provisions cease to be effective six months after the announcement of the 
ruling. 

(2) Constitutional Court rulings issued according to item I immediately above are 
promulgated in a manner established for the promulgation of laws. 

Article 133. There exists no legal recourse against a ruling of the Constitutional Court. 
Article 134. (1) The Constitutional Court consists of 10 judges. 

(2) Constitutional Court judges are appointed for a period of seven years by the 
president of the Slovak Republic out of 20 persons proposed to him by the National 
Council of the Slovak Republic. 

(3) Any citizen of the Slovak Republic who may be elected to the National Council of 
the Slovak Republic, has reached the age of 40, is a law school graduate, and has been 
practicing law for at least 15 years may be appointed judge of the Constitutional Court. 
(4) A judge of the Constitutional Court is sworn in by the president of the Slovak 
Republic by taking the following oath: “I promise on my honor and conscience that I 
will protect the inviolability of the natural rights of man and civic rights, protect the 
principles of the law-governed state, abide by the Constitution and constitutional laws, 
and decide independently and impartially, according to my best conscience.” 

(5) A judge of the Constitutional Court takes up office upon taking his oath. 

Article 135. The Constitutional Court is headed by its chairman, who is substituted for 
by the deputy chairman. The chairman and deputy chairman are appointed by the 
president of the Slovak Republic from among judges of the Constitutional Court. 
Article 136. (1) Members of the Constitutional Court enjoy immunity in the same way 
as deputies of the National Council of the Slovak Republic. 

(2) The consent to the criminal prosecution of a judge of the Constitutional Court, or 
to taking him into custody, is given by the Constitutional Court. 

(3) The Constitutional Court gives consent to the criminal prosecution or to the taking 
into custody of the chairman and deputy chairman of the Supreme Court of the Slovak 
Republic. 

Article 137. (1) If an appointed judge of the Constitutional Court is a member of a 
political party or a political movement, he must surrender his membership prior to 
taking his oath. 

(2) Judges of the Constitutional Court execute their post as their profession. The 
execution of this post is incompatible with 
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(a) entrepreneurial or another economic or gainful activity, with the exception of the 
administration of their own property and scientific, teaching, literary, and artistic activity, 
(b) a post or contract of employment in another state body. 
(3) The judge’s mandate as a deputy and his membership of the Government of the 
Slovak Republic expire on the day when he takes up office. 
Article 138. (1) A judge of the Constitutional Court can surrender the post of judge of 
the Constitutional Court. 
(2) The president of the Slovak Republic can recall a judge of the Constitutional Court 
on the basis of a legally valid sentence passed for a deliberate criminal offense or on the 
basis of a disciplinary decision by the Constitutional Court passed because of a deed 
that is incompatible with the execution of his duties in the Constitutional Court. 
(3) The president of the Slovak Republic will recall a judge of the Constitutional Court 
if the Constitutional Court announces that the judge has not been participating in 
Constitutional Court proceedings for over a year or if the judge of the Constitutional 
Court was barred from practicing law by a court verdict. 
Article 139. If a judge of the Constitutional Court surrenders the post of judge of the 
Constitutional Court or if he is recalled from it, the president of the Slovak Republic 
will appoint, out of two persons proposed by the National Council of the Slovak 
Republic, another judge of the Constitutional Court for a new term of office. 
Article 140. Details on the organization of the Constitutional Court, on the manner of 
Constitutional Court proceedings, and on the status of its judges will be specified by 
law. 


Part Two: Courts of the Slovak Republic 


Article 141. (1) Justice in the Slovak Republic is administered by independent and 
impartial courts. 

(2) Justice at all levels is administered independently of other state bodies. 

Article 142. (1) Courts decide on civil law and criminal law matters and reexamine the 
legitimacy of administrative bodies’ decisions. 

(2) Court decisions are made by tribunals of judges, unless the law specifies that the 
matter is to be decided by a single judge. A law will specify in which cases decisions by 
tribunals of judges are attended by associate judges from the ranks of citizens. 

(3) Verdicts are proclaimed in the name of the Slovak Republic. They are always 
proclaimed publicly. 

Article 143. (1) The system of courts consists of the Supreme Court of the Slovak 
Republic and other courts. 

(2) The detailed arrangement of the court system, the courts’ sphere of competence 
and organization, and the manner of court proceedings will be set out in a law. 

Article 144. (1) Judges are independent in making decisions and bound solely by the 
law. 

(2) In cases specified by the Constitution or the law, judges are bound also by interna- 
tional treaties. 
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(3) If the court is of the opinion that another generally binding legal regulation is at 
variance with the law, it will interrupt its deliberations and propose that a proceeding 
before the Constitutional Court be initiated. The finding of the Constitutional Court 
of the Slovak Republic is binding for it, as well as for other courts. 
Article 145. (1) Judges are elected by the National Council of the Slovak Republic at 
the recommendation of the Government of the Slovak Republic for four years. After 
the expiry of this term, at the recommendation of the Government of the Slovak 
Republic, the National Council of the Slovak Republic elects judges for an unlimited 
period of time. 
(2) The chairman and deputy chairmen of the Supreme Court are elected by the 
National Council of the Slovak Republic from the ranks of judges of the Supreme 
Court for a period of five years, for a maximum of two consecutive terms. 
Article 146. A judge may surrender his post. 
Article 147. (1) The National Council of the Slovak Republic will recall a judge 
(a) on the basis of a legally valid sentence passed for a deliberate criminal offense, 
(b) on the basis of a disciplinary court decision made on account of a deed that is 
incompatible with the execution of his post. . 
(2) The National Council of the Slovak Republic may recall a judge 
(a) if his state of health does not allow him over the long term, for a period of at least one 
year, to properly discharge his duties as judge, 
(b) if he has reached the age of 65. 
(3) Prior to recalling a judge from his post, the National Council of the Slovak Re- 
public will ask the appropriate disciplinary court for its standpoint. 
Article 148. (1) The status, rights, and duties of judges will be defined by law. 
(2) The manner of appointing associate judges will be defined by law. 


Chapter Eight: The Prosecutor’s Office of the Slovak Republic 


Article 149. The Prosecutor’s Office of the Slovak Republic protects rights and the 
legally protected interests of natural and juridical persons and the state. 

Article 150. The Prosecutor’s Office is headed by the prosecutor general. The pros- 
ecutor general is appointed and recalled by the president of the Slovak Republic at the 
recommendation of the National Council of the Slovak Republic. 

Article 151. Details on appointing and recalling prosecutors and on their rights and 
duties, as well as on the organization of the Prosecutor’s Office, will be set out in a law. 


Chapter Nine: Transitional and Final Provisions 


Article 152. (1) Constitutional laws, other laws, and generally binding legal regulations 
remain in force in the Slovak Republic unless they conflict with this Constitution. 
They can be amended and abolished by the relevant bodies of the Slovak Republic. 

(2) Laws and other generally binding legal regulations issued in the CSFR become 
invalid on the goth day after the publication of the ruling on their invalidity by the 
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Constitutional Court of the Slovak Republic. This ruling must be published in a 
manner established for the promulgation of laws. 

(3) Decisions on the invalidity of legal regulations are made by the Constitutional 
Court of the Slovak Republic at the proposal of persons listed in Article 130. 

(4) The interpretation and application of constitutional laws, other laws, and generally 
binding legal regulations must be in harmony with this Constitution. 

Article 153. Rights and duties arising from international treaties by which the CSFR is 
bound are being transferred to the Slovak Republic to an extent established by a CSFR 
constitutional law or by an agreement between the Slovak Republic and the Czech 
Republic. 

Article 154. (1) The Slovak National Council elected according to Article 103 of 
Constitutional Law No. 143/1968 on the Czechoslovak Federation in the wording of 
subsequent amendments will, in line with this Constitution, execute its duties as the 
National Council of the Slovak Republic. The electoral term of the National Council 
of the Slovak Republic is counted from the day of elections to the Slovak National 
Council. 

(2) The Government of the Slovak Republic appointed according to Article 122, 
section I, letter (a) of Constitutional Law No. 143/1968 on the Czechoslovak Federa- 
tion in the wording of subsequent amendments is regarded as a government appointed 
according to this Constitution. 

(3) The chairman of the Supreme Court of the Slovak Republic and the prosecutor- 
general of the Slovak Republic, who have been appointed to their posts according to 
previous legal regulations, retain their posts until an appointment according to this 
Constitution is made. 

(4) Judges of Slovak Republic courts appointed to their posts according to previous 
legal regulations are regarded as appointed to their posts according to this Constitu- 
tion, without any time limit. 

Article 155. The following are being abolished: 

(1) Constitutional Law of the Slovak National Council No. 50/1990 on the name, state 
emblem, national flag, state seal, and national anthem of the Slovak Republic. 

(2) Constitutional Law of the Slovak National Council No. 79/1990 on the number of 
Slovak National Council deputies; on the text of the oath of Slovak National Council 
deputies, members of the Slovak Republic Government, and national committee dep- 
uties, and on the Slovak National Council electoral period. 

(3) Constitutional Law of the Slovak National Council No. 7/1992 on the Constitu- 
tional Court of the Slovak Republic. 

Article 156. This Constitution of the Slovak Republic comes into force on the day of its 
promulgation, with the exception of Article 3, item 2; Article 23, item 4, as regards the 
deportation or extradition of a citizen to another state; Article 54; Article 84, item 3, as 
regards declaration of war on another state; Article 86, items (k) and (1); Article 102, 
item (g), as regards the appointment of university professors and rectors and the 
appointment and promotion of generals, and items (j) and (k); Article 152, item I, 
second sentence, as regards constitutional laws, other laws, and generally binding legal 
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regulations issued by CSFR bodies, which will go into force simultaneously with the 
appropriate changes in the constitutional arrangement of the CSFR, in line with this 
Constitution. 

Addenda. The Constitution of the Slovak Republic as a whole went into force on the 
day of its promulgation, that is, on Thursday, 3 September 1992, with the exception of 
the following provisions: 

Article 3, section 2 (the borders of the Slovak Republic can be changed only by a 
constitutional law), 

Article 23, section 4 (as regards the deportation or extradition of a citizen to another 
state), 

Article 54 (the law may restrict the right of judges and prosecutors to engage in 
entrepreneurial and other activity and the right listed under Article 29 section 2, 
concerning the right to establish political parties and to associate in them; the right of 
employees of state administration bodies and territorial self-administration bodies in 
designated functions listed under Article 37 section 4, which refers to the right to 
strike; and the rights of members of armed forces and armed corps listed under Article 
27, concerning the right of petition, and Article 28, concerning the right of assembly, if 
these are related to the execution of their duties. The law may restrict the right to strike 
for persons in professions that are vital for the protection of life and health), 

Article 84, section 3 (as regards the declaration of war on another state), 

Article 86 (item k): (deciding on the declaration of war if the Slovak Republic is 
attacked or as a result of commitments arising from international treaties on common 
defense against aggression), 

(Item 1): (expressing consent with sending armed forces outside the territory of the 
Slovak Republic), 

Article 102 (item g): (as regards the appointment of university professors and rectors 
and the appointment and promotion of generals), 

(Item j) (the president is the chief commander of armed forces), 

(Item k) (declares martial law at the recommendation of the Government of the Slovak 
Republic and declares war on the basis of a decision of the National Council of the 
Slovak Republic, if the Slovak Republic is attacked or as a result of commitments 
arising from international treaties about common defense against aggression), 

Article 152, section I, second sentence: (as regards constitutional laws, other laws, and 
generally binding legal regulations issued by CSFR bodies, which will go into force 
simultaneously with the appropriate changes in the constitutional arrangement of the 
CSFR, in line with this Constitution). 


CONSTITUTION (FUNDAMENTAL LAW) 
OF THE UNION OF SOVIET SOCIALIST 


REPUBLICS 


(Adopted at the Seventh [Special] Session of the Supreme Soviet of the USSR, 
Ninth Convocation, On October 7, 1977, Novosti Press Agency Publishing House 
Moscow, 1985) 


Constitution (Fundamental Law) of the Union of Soviet Socialist Republics 


The Great October Socialist Revolution, made by the workers and peasants of Russia 
under the leadership of the Communist Party headed by Lenin, overthrew capitalist 
and landowner rule, broke the fetters of oppression, established the dictatorship of the 
proletariat, and created the Soviet state, a new type of state, the basic instrument for 
defending the gains of the revolution and for building socialism and communism. 
Humanity thereby began the epoch-making turn from capitalism to socialism. 

After achieving victory in the Civil War and repulsing imperialist intervention, the 
Soviet government carried through far-reaching social and economic transformations, 
and put an end once and for all to exploitation of man by man, antagonisms between 
classes, and strife between nationalities. The unification of the Soviet Republics in the 
Union of Soviet Socialist Republics multiplied the forces and opportunities of the 
peoples of the country in the building of socialism. Social ownership of the means of 
production and genuine democracy for the working masses were established. For the 
first time in the history of mankind a socialist society was created. 

The strength of socialism was vividly demonstrated by the immortal feat of the 
Soviet people and their Armed Forces in achieving their historic victory in the Great 
Patriotic War. This victory consolidated the influence and international standing of the 
Soviet Union and created new opportunities for growth of the forces of socialism, 
national liberation, democracy, and peace throughout the world. 

Continuing their creative endeavors, the working people of the Soviet Union have 
ensured rapid, all-round development of the country and steady improvement of the 
socialist system. They have consolidated the alliance of the working class, collective- 
farm peasantry, and people’s intelligentsia, and friendship of the nations and na- 
tionalities of the USSR. Sociopolitical and ideological unity of Soviet society, in which 
the working class is the leading force, has been achieved. The aims of the dictatorship 
of the proletariat having been fulfilled, the Soviet state has become a state of the whole 
people. The leading role of the Communist Party, the vanguard of all the people, has 
grown. 


606 Constitution of the Union of Soviet Socialist Republics 


In the USSR a developed socialist society has been built. At this stage, when social- 
ism is developing on its own foundations, the creative forces of the new system and the 
advantages of the socialist way of life are becoming increasingly evident, and the 
working people are more and more widely enjoying the fruits of their great revolution- 
ary gains. 

It is a society in which powerful productive forces and progressive science and 
culture have been created, in which the well-being of the people is constantly rising, 
and more and more favorable conditions are being provided for the all-round develop- 
ment of the individual. 

Itis a society of mature socialist social relations, in which, on the basis of the drawing 
together of all classes and social strata and of the juridical and factual equality of all its 
nations and nationalities and their fraternal cooperation, a new historical community 
of people has been formed—the Soviet people. 

It is a society of high organizational capacity, ideological commitment, and con- 
sciousness of the working people, who are patriots and internationalists. 

It is a society in which the law of life is concern of all for the good of each and 
concern of each for the good of all. 

It is a society of true democracy, the political system of which ensures effective 
management of all public affairs, ever more active participation of the working people 
in running the state, and the combining of citizen’s real rights and freedoms with their 
obligations and responsibility to society. 

Developed socialist society is a natural, logical stage on the road to communism. 

The supreme goal of the Soviet state is the building of a classless communist society 
in which there will be public, communist self-government. The main aims of the 
people’s socialist state are: to lay the material and technical foundation of communism, 
to perfect socialist social relations and transform them into communist relations, to 
mold the citizen of communist society, to raise the people’s living and cultural stan- 
dards, to safeguard the country’s security, and to further the consolidation of peace 
and development of international cooperation. 

The Soviet people, guided by the ideas of scientific communism and true to their 
revolutionary traditions, relying on the great social, economic, and political gains of 
socialism, striving for the further development of socialist democracy, taking into 
account the international position of the USSR as part of the world system of social- 
ism, and conscious of their internationalist responsibility, preserving continuity of the 
ideas and principles of the first Soviet Constitution of 1918, the 1924 Constitution of 
the USSR and the 1936 Constitution of the USSR, hereby affirm the principle of the 
social structure and policy of the USSR, and define the rights, freedoms and obliga- 
tions of citizens, and the principles of the organization of the socialist state of the whole 
people, and its aims, and proclaim these in this Constitution. 
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I. Principles of the Social Structure and Policy of the USSR 


Chapter 1: The Political System 


Article 1. The Union of Soviet Socialist Republics is a socialist state of the whole 
people, expressing the will and interests of the workers, peasants, and intelligentsia, the 
working people of all the nations and nationalities of the country. 

Article 2. All power in the USSR belongs to the people. The people exercise state 
power through Soviets of People’s Deputies, which constitute the political foundation 
of the USSR. All other state bodies are under the control of, and accountable to, the 
Soviets of People’s Deputies. 

Article 3. The Soviet state is organized and functions on the principle of democratic 
centralism, namely the electiveness of all bodies of state authority from the lowest to 
the highest, their accountability to the people, and the obligation of lower bodies to 
observe the decisions of higher ones. Democratic centralism combines central leader- 
ship with local initiative and creative activity and with the responsibility of each state 
body and official for the work entrusted to them. 

Article 4. The Soviet state and all its bodies function on the basis of socialist law, ensure 
the maintenance of law and order, and safeguard the interests of society and the rights 
and freedoms of citizens. State organizations, public organizations and officials shall 
observe the Constitution of the USSR and Soviet laws. 

Article 5. Major matters of state shall be submitted to nationwide discussion and put to 
a popular vote (referendum). 

Article 6. The leading and guiding force of Soviet society and the nucleus of its politi- 
cal system, of all state organizations and public organizations, is the Communist Party 
of the Soviet Union. The cpsu exists for the people and serves the people. The 
Communist Party, armed with Marxism-Leninism, determines the general perspec- 
tives of the development of society and the course of the home and foreign policy of the 
USSR, directs the great constructive work of the Soviet people, and imparts a planned, 
systematic and theoretically substantiated character to their struggle for the victory of 
communism. All party organizations shall function within the framework of the Con- 
stitution of the USSR. 

Article 7. Trade unions, the All-Union Leninist Young Communist League coopera- 
tives, and other public organizations, participate, in accordance with the aims laid 
down in their rules, in managing state and public affairs, and in deciding political, 
economic, and social and cultural matters. 

Article 8. Work collectives take part in discussing and deciding state and public affairs, 
in planning production and social development, in training and placing personnel, and 
in discussing and deciding matters pertaining to the management of enterprises and 
institutions, and the use of funds allocated both for developing production and for 
social and cultural purposes and financial incentives. Work collectives promote social- 
ist emulation, the spread of progressive methods of work, and the strengthening of 
production discipline, educate their members in the spirit of communist morality, and 
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strive to enhance their political consciousness and raise their cultural level and skills 
and qualifications. 

Article 9. The principal direction in the development of the political system of Soviet 
society is the extension of socialist democracy, namely ever broader participation of 
citizens in managing the affairs of society and the state, continuous improvement of 
the machinery of state, heightening of the activity of public organizations, strengthen- 
ing of the system of people’s control, consolidation of the legal foundations of the 
functioning of the state and of public life, greater openness and publicity, and constant 
responsiveness to public opinion. 


Chapter 2: The Economic System 


Article 10. The foundation of the economic system of the USSR is socialist ownership 
of the means of production in the form of state property (belonging to all the people) 
and collective-farm and cooperative property. Socialist ownership also embraces the 
property of trade unions and other public organizations which they require to carry 
out their purposes under these rules. The state protects socialist property and provides 
conditions for its growth. No one has the right to use socialist property for personal 
gain or other selfish ends. 

Article 11. State property, i.e., the common property of the Soviet people, is the 
principal form of socialist property. The land, its minerals, waters, and forests are the 
exclusive property of the state. The state owns the basic means of production in 
industry, construction, and agriculture; means of transport and communication; the 
banks; the property of state-run trade organizations and public utilities, and other 
state-run undertakings; most urban housing; and other property necessary for state 
purposes. j 

Article 12. The property of collective farms and other cooperative organizations, and 
of their joint undertakings, comprises the means of production and other assets which 
they require for the purposes laid down in their rules. The land held by collective farms 
is secured to them for their free use in perpetuity. The state promotes development of 
collective-farm and cooperative property and its approximation to state property. 
Collective farms, like other land users, are obliged to make effective and thrifty use of 
the land and to increase its fertility. 

Article 13. Earned income forms the basis of the personal property of Soviet citizens. 
The personal property of citizens of the USSR may include articles of everyday use, 
personal consumption and convenience, the implements and other objects of a small- 
holding, a house, and earned savings. The personal property of citizens and the right 
to inherit it are protected by the state. Citizens may be granted the use of plots of land, 
in the manner prescribed by law, for a subsidiary smallholding (including the keeping 
of livestock and poultry), for fruit and vegetable growing or for building an individual 
dwelling. Citizens are required to make rational use of the land allotted to them. The 
state, and collective farms provide assistance to citizens in working their smallholdings. 
Property owned or used by citizens shall not serve as a means of deriving unearned 
income or be employed to the detriment of the interests of society. 
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Article 14. The source of the growth of social wealth and of the well-being of the 
people, and of each individual, is the labor, free from exploitation, of Soviet people. 
The state exercises control over the measure of labor and of consumption in accor- 
dance with the principle of socialism: “From each according to his ability, to each 
according to his work.” It fixes the rate of taxation on taxable income. Socially useful 
work and its results determine a person’s status in society. By combining material and 
moral incentives and encouraging innovation and a creative attitude to work, the state 
helps transform labor into the prime vital need of every Soviet citizen. 

Article 15. The supreme goal of social production under socialism is the fullest possi- 
ble satisfaction of the people’s growing material and cultural and intellectual require- 
ments. Relying on the creative initiative of working people, socialist emulation, and 
scientific and technological progress, and by improving the forms and methods of 
economic management, the state ensures growth of the productivity of labor, raising of 
the efficiency of production and of the quality of work, and dynamic, planned, propor- 
tionate development of the economy. 

Article 16. The economy of the USSR is an integral economic complex comprising all 
the elements of social production, distribution, and exchange on its territory. The 
economy is managed on the basis of state plans for economic and social development, 
with due account of the sectoral and territorial principles, and by combining cen- 
tralized direction with the managerial independence and initiative of individual and 
amalgamated enterprises and other organizations, for which active use is made of 
management accounting, profit, cost, and other economic levers and incentives. 
Article 17. In the USSR, the law permits individual labor in handicrafts, farming, the 
provision of services for the public, and other forms of activity based exclusively on the 
personal work of individual citizens and members of their families. The state makes 
regulations for such work to ensure that it serves the interest of society. 

Article 18. In the interests of the present and future generations, necessary steps are 
taken in the USSR to protect and make scientific, rational use of the land and its 
mineral and water resources, and the plant and animal kingdoms, to preserve the 
purity of air and water, ensure reproduction of natural wealth, and improve the human 
environment. 


Chapter 3: Social Development and Culture 


Article 19. The social basis of the USSR is the unbreakable alliance of the workers, 
peasants, and intelligentsia. The state helps enhance the social homogeneity of society, 
namely the elimination of class differences and of the essential distinctions between 
town and country and between mental and physical labor, and the all-round develop- 
ment and drawing together of all the nations and nationalities of the USSR. 

Article 20. In accordance with the communist ideal—“The free development of each is 
the condition of the free development of all”—the state pursues the aim of giving 
citizens more and more real opportunities to apply their creative energies, abilities, and 
talents, and to develop their personalities in every way. 

Article 21. The state concerns itself with improving working conditions, safety and 
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labor protection and the scientific organization of work, and with reducing and ul- 
timately eliminating all arduous physical labor through comprehensive mechanization 
and automation of production processes in all branches of the economy. 

Article 22. A program is being consistently implemented in the USSR to convert 
agricultural work into a variety of industrial work, to extend the network of educa- 
tional, cultural, and medical institutions, and of trade, public catering, service and 
public utility facilities in rural localities, and transform hamlets and villages into well- 
planned and well-appointed settlements. 

Article 23. The state pursues a steady policy of raising people’s pay levels and real 
incomes through increases in productivity. In order to satisfy the needs of Soviet 
people more fully, social consumption funds are created. The state, with the broad 
participation of public organizations and work collectives, ensures the growth and just 
distribution of these funds. 

Article 24. In the USSR, state systems of health protection, social security, trade and 
public catering, communal services and amenities, and public utilities operate and are 
being extended. The state encourages cooperatives and other public organizations to 
provide all types of services for the population. It encourages the development of mass 
physical culture and sport. 

Article 25. In the USSR there is a uniform system of public education, which is being 
constantly improved, that provides general education and vocational training for cit- 
izens, serves the communist education and intellectual and physical development of 
the youth, and trains them for work and social activity. 

Article 26. In accordance with society’s needs, the state provides for planned develop- 
ment of science and the training of scientific personnel and organizes the introduction 
of the results of research in the economy and other spheres of life. 

Article 27. The state concerns itself with protecting, augmenting and making extensive 
use of society’s cultural wealth for the moral and aesthetic education of the Soviet 
people, for raising their cultural level. In the USSR, development of the professional, 
amateur and folk arts is encouraged in every way. 


Chapter 4: Foreign Policy 

Article 28. The USSR steadfastly pursues a Leninist policy of peace and stands for 
strengthening of the security of nations and broad international cooperation. The 
foreign policy of the USSR is aimed at ensuring international conditions favorable 
for building communism in the USSR, safeguarding the state interests of the Soviet 
Union, consolidating the positions of world socialism, supporting the struggle of peo- 
ples for national liberation and social progress, preventing wars of aggression, achiev- 
ing universal and complete disarmament, and consistently implementing the principle 
of the peaceful coexistence of states with different social systems. In the USSR war 
propaganda is banned. 

Article 29. The USSR’s relations with other states are based on observance of the 
following principles: sovereign equality; mutual renunciation of the use or threat of 
force; inviolability of frontiers; territorial integrity of states; peaceful settlement of 
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disputes; nonintervention in internal affairs; respect for human rights and fundamen- 
tal freedoms; the equal rights of peoples and their right to decide their own destiny; 
cooperation among states; and fulfillment in good faith of obligations arising from the 
generally recognized principles and rules of international law, and from the interna- 
tional treaties signed by the USSR. 

Article 30. The USSR, as part of the world system of socialism and of the socialist 
community, promotes and strengthens friendship, cooperation, and comradely mu- 
tual assistance with other socialist countries on the basis of the principle of socialist 
internationalism, and takes an active part in socialist economic integration and the 
socialist international division of labor. 


Chapter 5: Defense of the Socialist Motherland 


Article 31. Defense of the Socialist Motherland is one of the most important functions 
of the state, and is the concern of the whole people. In order to defend the gains of 
socialism, the peaceful labor of the Soviet people, and the sovereignty and territorial 
integrity of the state, the USSR maintains armed forces and has instituted universal 
military service. The duty of the Armed Forces of the USSR to the people is to provide 
reliable defense of the Socialist Motherland and to be in constant combat readiness, 
guaranteeing that any aggressor is instantly repulsed. 

Article 32. The state ensures the security and defense capability of the country, and 
supplies the Armed Forces of the USSR with everything necessary for that purpose. 
The duties of state bodies, public organizations, officials, and citizens in regard to 
safeguarding the country’s security and strengthening its defense capacity are defined 
by the legislation of the USSR. 


II. The State and the Individual 


Chapter 6: Citizenship of the USSR/Equality of Citizens’ Rights 


Article 33. Uniform federal citizenship is established for the USSR. Every citizen of a 
Union Republic is a citizen of the USSR. The grounds and procedure for acquiring or 
forfeiting Soviet citizenship are defined by the Law on Citizenship of the USSR. When 
abroad, citizens of the USSR enjoy the protection and assistance of the Soviet state. 
Article 34. Citizens of the USSR are equal before the law, without distinction of origin, 
social or property status, race or nationality, sex, education, language, attitude to 
religion, type and nature of occupation, domicile, or other status. The equal rights of 
citizens of the USSR are guaranteed in all fields of economic, political, social, and 
cultural life. 

Article 35. Women and men have equal rights in the USSR. Exercise of these rights is 
ensured by according women equal access with men to education and vocational and 
professional training, equal opportunities in employment, remuneration, and promo- 
tion, and in social and political, and cultural activity, and by special labor and health 
protection measures for women; by providing conditions enabling mothers to work; by 
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legal protection and material and moral support for mothers and children, including 
paid leaves and other benefits for expectant mothers and mothers, and gradual reduc- 
tion of working time for mothers with small children. 

Article 36. Citizens of the USSR of different races and nationalities have equal rights. 
Exercise of these rights is ensured by a policy of all-round development and drawing 
together all the nations and nationalities of the USSR, by educating citizens in the spirit 
of Soviet patriotism and socialist internationalism, and by the possibility to use their 
native language and the languages of other peoples in the USSR. Any direct or indirect 
limitation of the rights of citizens or the establishment of direct or indirect privileges on 
grounds of race or nationality, and any advocacy of racial or national exclusiveness, 
hostility, or contempt, are punishable by law. 

Article 37. Citizens of other countries and stateless persons in the USSR are guaran- 
teed the rights and freedoms provided by law, including the right to apply to a court 
and other state bodies for the protection of their personal, property, family, and other 
rights. Citizens of other countries and stateless persons, when in the USSR, are obliged 
to respect the Constitution of the USSR and observe Soviet laws. 

Article 38. The USSR grants the right of asylum to foreigners persecuted for defend- 
ing the interests of the working people and the cause of peace, or for participation in 
the revolutionary and national liberation movement, or for progressive social and 
political, scientific, or other creative activity. 


Chapter 7: The Basic Rights, Freedoms, and Duties of Citizens of the USSR 


Article 39. Citizens of the USSR enjoy in full the social, economic, political and per- 
sonal rights and freedoms proclaimed and guaranteed by the Constitution of the 
USSR and by Soviet laws. The socialist system ensures enlargement of the rights and 
freedoms of citizens and continuous improvement of their living standards as social, 
economic, and cultural development programs are fulfilled. Enjoyment by citizens of 
their rights and freedoms must not be to the detriment of the interests of society or the 
state, or infringe the rights of other citizens. 

Article 40. Citizens of the USSR have the right to work (that is, to guaranteed employ- 
ment and pay in accordance with the quantity and quality of their work, and not below 
the state-established minimum), including the right to choose their trade or profession 
and the type of job and work in accordance with their inclinations, abilities, training 
and education, with due account of the needs of society. This right is ensured by the 
socialist economic system, steady growth of productive forces, free vocational and 
professional training, improvement of skills, training in new trades or professions, and 
development of the systems of vocational guidance and job placement. 

Article 41. Citizens of the USSR have the right to rest and leisure. This right is ensured 
by the establishment of a working week not exceeding 41 hours for workers and other 
employees, a shorter working day in a number of trades and industries, and shorter 
hours for night work; by the provision of paid annual holidays, weekly days of rest, 
extension of the network of cultural, educational, and health-building institutions, and 
the development on a mass scale of sport, physical culture, and camping and tourism; 
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by the provision of neighborhood recreational facilities, and of other opportunities for 
rational use of free time. The length of collective farmers’ working and leisure time is 
established by their collective farms. 

Article 42. Citizens of the USSR have the right to health protection. This right is 
ensured by free, qualified medical care provided by state health institutions; by exten- 
sion of the network of therapeutic and health-building institutions; by the development 
and improvement of safety and hygiene in industry; by carrying out broad prophylac- 
tic measures; by measures to improve the environment; by special care for the health of 
the rising generation, including prohibition of child labor, excluding the work done by 
children as part of the school curriculum; and by developing research to prevent and 
reduce the incidence of disease and ensure citizens a long and active life. 

Article 43. Citizens of the USSR have the right to maintenance in old age, in sickness, 
and in the event of complete or partial disability or loss of the breadwinner. The right is 
guaranteed by social insurance of workers and other employees and collective farmers; 
by allowances for temporary disability; by the provision by the state or by collective 
farms of retirement pensions, disability pensions, and pensions for loss of the bread- 
winner; by providing employment for the partially disabled; by care for the elderly and 
the disabled; and by other forms of social security. 

Article 44. Citizens of the USSR have the rights to housing. This right is ensured by 
the development and upkeep of state and socially owned housing; by assistance for 
cooperative and individual house-building; by fair distribution, under public control, 
of the housing that becomes available through fulfillment of the program of building 
well-appointed dwellings, and by low rents and low charges for utility services. Cit- 
izens of the USSR shall take good care of the housing allocated to them. 

Article 45. Citizens of the USSR have the right to education. This right is ensured by 
free provision of all forms of education, by the institution of universal, compulsory 
secondary education, and broad development of vocational, specialized secondary 
and higher education, in which instruction is oriented toward practical activity and 
production; by the development of extramural, correspondence, and evening courses; 
by the provision of state scholarships and grants and privileges for students; by the free 
issue of school textbooks; by the opportunity to attend a school where teaching is in the 
native language; and by the provision of facilities for self-education. 

Article 46. Citizens of the USSR have the right to enjoy cultural benefits. This right is 
ensured by broad access to the cultural treasures of their own land and of the world 
that are preserved in state and other public collections; by the development and fair 
distribution of cultural and educational institutions throughout the country; by de- 
veloping television and radio broadcasting and the publishing of books, newspapers 
and periodicals, and by extending free library service; and by expanding cultural 
exchanges with other countries. 

Article 47. Citizens of the USSR, in accordance with the aims of building commu- 
nism, are guaranteed freedom of scientific, technical, and artistic work. This freedom 
is ensured by broadening scientific research, encouraging invention and innovation, 
and developing literature and the arts. The state provides the necessary material con- 
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ditions for this and support for voluntary societies and unions of workers in the arts, 
organizes the introduction of inventions and innovations in production and other 
spheres of activity. The rights of authors, inventors and innovators are protected by the 
state. 

Article 48. Citizens of the USSR have the right to take part in the management and 
administration of state and public affairs and in the discussion and adoption of laws 
and measures of All-Union and local significance. This right is ensured by the oppor- 
tunity to vote and to be elected to Soviets of People’s Deputies and other elective state 
bodies, to take part in nationwide discussions and referendums, in people’s control, in 
the work of state bodies, public organizations, and local community groups, and in 
meetings at places of work or residence. 

Article 49. Every citizen of the USSR has the right to submit proposals to state bodies 
and public organizations for improving their activity, and to criticize shortcomings in 
their work. Officials are obliged, within established time limits, to examine citizens’ 
proposals and requests, to reply to them, and to take appropriate action. Persecu- 
tion for criticism is prohibited. Persons guilty of such persecution shall be called to 
account. 

Article 50. In accordance with the interests of the people and in order to strengthen 
and develop the socialist system, citizens of the USSR are guaranteed freedom of 
speech, of the press, and of assembly, meetings, street processions and demonstra- 
tions. Exercise of these political freedoms is ensured by putting public buildings, 
streets and squares at the disposal of the working people and their organizations, by 
broad dissemination of information, and by the opportunity to use the press, televi- 
sion, and radio. 

Article 51. In accordance with the aims of building communism, citizens of the USSR 
have the right to associate in public organizations that promote their political activity 
and initiative and satisfaction of their various interests. Public organizations are guar- 
anteed conditions for successfully performing the functions defined in their rules. 
Article 52. Citizens of the USSR are guaranteed freedom of conscience, that is, the 
right to profess or not to profess any religion, and to conduct religious worship or 
atheistic propaganda. Incitement of hostility or hatred on religious grounds is pro- 
hibited. In the USSR, the church is separated from the state, and the school from the 
church. 

Article 53. The family enjoys the protection of the state. Marriage is based on the free 
consent of the woman and the man; the spouses are completely equal in their family 
relations. The state helps the family by providing and developing a broad system of 
child-care institutions, by organizing and improving communal services and public 
catering, by paying grants on the birth of a child, by providing children’s allowances 
and benefits for large families, and by other forms of family allowances and assistance. 
Article 54. Citizens of the USSR are guaranteed inviolability of the person. No one 
may be arrested except by a court decision or on the warrant of a procurator. 

Article 55. Citizens of the USSR are guaranteed inviolability of the home. No one may, 
without lawful grounds, enter a home against the will of those residing in it. 
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Article 56. The privacy of citizens, and of their correspondence, telephone conversa- 
tions, and telegraphic communications is protected by law. 

Article 57. Respect for the individual and protection of the rights and freedoms of 
citizens are the duty of all state bodies, public organizations, and officials. Citizens of 
the USSR have the right to protection by the courts against encroachments on their 
honor and reputation, life and health, and personal freedom and property. 

Article 58. Citizens of the USSR have the right to lodge a complaint against the actions 
of officials, state bodies and public bodies. Complaints shall be examined according to 
the procedure and within the time limit established by law. Actions by officials that 
contravene the law or exceed their powers, and infringe the rights of citizens, may be 
appealed against in a court in the manner prescribed by law. Citizens of the USSR have 
the right to compensation for damage resulting from unlawful actions by state organi- 
zations and public organizations, or by officials in the performance of their duties. 
Article 59. Citizens’ exercise of their rights and freedoms is inseparable from the 
performance of their duties and obligations. Citizens of the USSR are obliged to 
observe the Constitution of the USSR and Soviet laws, comply with the standards of 
socialist conduct, and uphold the honor and dignity of Soviet citizenship. 

Article 60. It is the duty of, and matter of honor for, every able-bodied citizen of the 
USSR to work conscientiously in his chosen, socially useful occupation, and strictly to 
observe labor discipline. Evasion of socially useful work is incompatible with the 
principles of socialist society. 

Article 61. Citizens of the USSR are obliged to preserve and protect socialist property. 
It is the duty of a citizen of the USSR to combat misappropriation and squandering of 
state and socially owned property and to make thrifty use of the people’s wealth. 
Persons encroaching in any way on socialist property shall be punished according to 
the law. 

Article 62. Citizens of the USSR are obliged to safeguard the interests of the Soviet 
state, and to enhance its power and prestige. Defense of the Socialist Motherland is the 
sacred duty of every citizen of the USSR. Betrayal of the Motherland is the gravest of 
crimes against the people. 

Article 63. Military service in the ranks of the Armed Forces of the USSR is an 
honorable duty of Soviet citizens. 

Article 64. Itis the duty of every citizen of the USSR to respect the national dignity of 
other citizens, and to strengthen friendship of the nations and nationalities of the 
multinational Soviet state. 

Article 65. A citizen of the USSR is obliged to respect the rights and lawful interests of 
other persons, to be uncompromising toward antisocial behavior, and to help maintain 
public order. 

Article 66. Citizens of the USSR are obliged to concern themselves with the upbring- 
ing of children, to train them for socially useful work, and to raise them as worthy 
members of socialist society. Children are obliged to care for their parents and help 
them. 

Article 67. Citizens of the USSR are obliged to protect nature and conserve its riches. 
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Article 68. Concern for the preservation of historical monuments and other cultural 
values is a duty and obligation of citizens of the USSR. 

Article 69. It is the internationalist duty of citizens of the USSR to promote friendship 
and cooperation with peoples of other lands and help maintain and strengthen world 
peace. 


III. The National-State Structure of the USSR 


Chapter 8: The USSR—A Federal State 


Article 70. The Union of Soviet Socialist Republics is an integral, federal, multina- 
tional state formed on the principle of socialist federalism as a result of the free self- 
determination of nations and the voluntary association of equal Soviet Socialist Re- 
publics. The USSR embodies the state unity of the Soviet people and draws all its 
nations and nationalities together for the purpose of jointly building communism. 
Article 71. The Union of Soviet Socialist Republics unites: The Russian Soviet Feder- 
ative Socialist Republic, the Ukrainian Soviet Socialist Republic, the Byelorussian 
Soviet Socialist Republic, the Uzbek Soviet Socialist Republic, the Kazakh Soviet 
Socialist Republic, the Georgian Soviet Socialist Republic, the Azerbeijan Soviet So- 
cialist Republic, the Lithuanian Soviet Socialist Republic, the Moldovian Soviet So- 
cialist Republic, the Latvian Soviet Socialist Republic, the Kirghiz Soviet Socialist 
Republic, the Tajik Soviet Socialist Republic, the Armenian Soviet Socialist Republic, 
the Turkmen Soviet Socialist Republic, the Estonian Soviet Socialist Republic. 
Article 72. Each Union Republic shall retain the right freely to secede from the USSR. 
Article 73. The jurisdiction of the Union of Soviet Socialist Republics, as represented 
by its highest bodies of state authority and administration, shall cover: 

1. the admission of new republics to the USSR; endorsement of the formation of new 

autonomous republics and autonomous regions within Union Republics; 

2. determination of the state boundaries of the USSR and approval of changes in the 

boundaries between Union Republics; 

3. establishment of the general principles for the organization and functioning of republi- 

can and local bodies of state authority and administration; 

4. the insurance of uniformity of legislative norms throughout the USSR and establish- 

ment of the fundamentals of legislation of the Union of Soviet Socialist Republics and 

Union Republics; 

5. pursuance of a uniform social and economic policy; direction of the country’s econ- 

omy; determination of the main lines of scientific and technological progress and the gen- 

eral measures for rational exploitation and conservation of natural resources; the drafting 

and approval of state plans for the economic and social development of the USSR, and 

endorsement of reports on their fulfillment; 

6. the drafting and approval of the consolidated Budget of the USSR, and endorsement of 

the report on its execution; management of a single monetary and credit system; determi- 
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nation of the taxes and revenues forming the Budget of the USSR; and the formulation of 
prices and wages policy; 
7. direction of the sectors of the economy, and of enterprises and amalgamations un- 
der Union jurisdiction, and general direction of industries under Union-Republican 
jurisdiction; 
8. issues of war and peace, defense of the sovereignty of the USSR and safeguarding of its 
frontiers and territory, and organization of defense; direction of the Armed Forces of the 
USSR; 
g. state security; 
10. representation of the USSR in international relations; the USSR’s relations with other 
states and with international organizations; establishment of the general procedure for, 
and coordination of, the relations of Union Republics with other states and with interna- 
tional organizations; foreign trade and other forms of external economic activity on the 
basis of state monopoly; 
II. control over observance of the Constitution of the USSR, and insurance of confor- 
mity of the Constitutions of Union Republics to the Constitution of the USSR; 
12. and settlement of other matters of All-Union importance. 
Article 74. The laws of the USSR shall have the same force in all Union Republics. In 
the event of a discrepancy between a Union Republic law and an All-Union law, the 
law of the USSR shall prevail. 
Article 75. The territory of the Union of Soviet Socialist Republics is a single entity 
and comprises the territories of the Union Republics. The sovereignty of the USSR 
extends throughout its territory. 


Chapter 9: The Union Soviet Socialist Republic 


Article 76. A Union Republic is a sovereign Soviet socialist state that has united with 
other Soviet Republics in the Union of Soviet Socialist Republics. Outside the spheres 
listed in Article 73 of the Constitution of the USSR, a Union Republic exercises 
independent authority on its territory. A Union Republic shall have its own Constitu- 
tion conforming to the Constitution of the USSR with the specific features of the 
Republic being taken into account. 

Article 77. Union Republics take part in decision-making in the Supreme Soviet of the 
USSR, the Presidium of the Supreme Soviet of the USSR, the Government of the 
USSR, and other bodies of the Union of Soviet Socialist Republics. A Union Republic 
shall ensure comprehensive economic and social development on its territory, facilitate 
exercise of the powers of the USSR on its territory, and implement the decisions of the 
highest bodies of state authority and administration of the USSR. In matters that come 
within its jurisdiction, a Union Republic shall coordinate and control the activity of 
enterprises, institutions, and organizations subordinate to the Union. 

Article 78. The territory of a Union Republic may not be altered without its consent. 
The boundaries between Union Republics may be altered by mutual agreement of the 
Republics concerned, subject to ratification by the Union of Soviet Socialist Republics. 
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Article 79. A Union Republic shall determine its division into territories, regions, 
areas, and districts, and decide other matters relating to its administrative and ter- 
ritorial structure. 

Article 80. A Union Republic has the right to enter into relations with other states, 
conclude treaties with them, exchange diplomatic and consular representatives, and 
take part in the work of international organizations. 

Article 81. The sovereign rights of Union Republics shall be safeguarded by the 
USSR. 


Chapter 10: The Autonomous Soviet Socialist Republic 


Article 82. An Autonomous Republic is a constituent part of a Union Republic. In 
spheres not within the jurisdiction of the Union of Soviet Socialist Republics and the 
Union Republic, an Autonomous Republic shall deal independently with matters 
within its jurisdiction. An autonomous Republic shall have its own Constitution con- 
forming to the Constitutions of the USSR and the Union Republic with the specific 
features of the Autonomous Republic being taken into account. 

Article 83. An Autonomous Republic takes part in decision-making through the high- 
est bodies of state authority and administration of the USSR and of the Union Re- 
public, respectively, in matters that come within the jurisdiction of the USSR and the 
Union Republic. An Autonomous Republic shall ensure comprehensive economic 
and social development on its territory, facilitate exercise of the powers of the USSR 
and the Union Republic on its territory, and implement decisions of the highest bodies 
of state authority and administration of the USSR and the Union Republic. In matters 
within its jurisdiction, an Autonomous Republic shall coordinate and control the ac- 
tivity of enterprises, institutions, and organizations subordinate to the Union or the 
Union Republic. 

Article 84. The territory of an Autonomous Republic may not be altered without its 
consent. 

Article 85. The Russian Soviet Federative Socialist Republic includes the Bashkir, 
Buryat, Daghestan, Kabardin-Balkar, Kalmyk, Karelian, Komi, Mari, Mordovian, 
North Ossetian, Tatar, Tuva, Udmurt, Chechen-Ingush, Chuvash, and Yakut Auton- 
omous Soviet Socialist Republics. The Uzbek Soviet Socialist Republic includes the 
Kara-Kalpak Autonomous Soviet Socialist Republic. The Georgian Soviet Socialist 
Republic includes the Abkhasian and Adzhar Autonomous Soviet Socialist Republics. 
The Azerbaijan Soviet Socialist Republic includes the Nakhichevan Autonomous So- 
viet Socialist Republic. 


Chapter 11: The Autonomous Region and Autonomous Area 
Article 86. An Autonomous Region is a constituent part of a Union Republic or 
Territory. The Law on an Autonomous Region, upon submission by the Soviet of 
People’s Deputies of the Autonomous Region concerned, shall be adopted by the 
Supreme Soviet of the Union Republic. 
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Article 87. The Russian Soviet Federative Socialist Republic includes the Adygei, 
Gorno-Altai, Jewish, Karachai-Circassian, and Khakass Autonomous Regions. The 
Georgian Soviet Socialist Republic includes the South Ossetian Autonomous Region. 
The Azerbaijan Soviet Socialist Republic includes the Nagorno-Karabakh Autono- 
mous Region. The Tajik Soviet Socialist Republic includes the Gorno-Badakhshan 
Autonomous Region. 

Article 88. An autonomous Area is a constituent part of a Territory or Region. The 
Law on an Autonomous Area shall be adopted by the Supreme Soviet of the Union 
Republic concerned. 


IV: Soviets of People’s Deputies and Electoral Procedure 


Chapter 12: The System of Soviets of People’s Deputies 
and the Principles of Their Work 


Article 89. The Soviets of People’s Deputies, i.e., the Supreme Soviet of the USSR, the 
Supreme Soviets of Union Republics, the Supreme Soviets of Autonomous Republics, 
the Soviets of People’s Deputies of Territories and Regions, the Soviets of People’s 
Deputies of Autonomous Regions and Autonomous Areas, and the Soviets of People’s 
Deputies of districts, cities, city districts, settlkements and villages shall constitute a 
single system of bodies of state authority. 

Article 90. The term of the Supreme Soviet of the USSR, the Supreme Soviets of 
Union Republics, and the Supreme Soviets of Autonomous Republics shall be five 
years. The term of local Soviets of People’s Deputies shall be two and a half years. 
Elections to Soviets of People’s Deputies shall be called not later than two months 
before the expiry of the term of the Soviet concerned. 

Article 91. The most important matters within the jurisdiction of the respective So- 
viets of People’s Deputies shall be considered and settled at their sessions. Soviets of 
People’s Deputies shall elect standing commissions and form executive-administrative 
and other bodies accountable to them. 

Article 92. Soviets of People’s Deputies shall form people’s control bodies combining 
state control with control by the working people at enterprises, collective farms, in- 
stitutions, and organizations. People’s control bodies shall check on the fulfillment of 
state plans and assignments, combat breaches of state discipline, localist tendencies, 
narrow departmental attitudes, mismanagement, extravagance and waste, red tape 
and bureaucracy, and help improve the working of the state machinery. 

Article 93. Soviets of People’s Deputies shall direct all sectors of state economic and 
social and cultural development, either directly or through bodies instituted by them, 
take decisions and ensure their execution, and verify their implementation. 

Article 94. Soviets of People’s Deputies shall function publicly on the basis of collec- 
tive, free, constructive discussion and decision-making, of systematic reporting back 
to them and the people by their executive-administrative and other bodies, and of 
involving citizens on a broad scale in their work. 
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Chapter 13: The Electoral System 


Article 95. Deputies to all Soviets shall be elected on the basis of universal, equal, and 
direct suffrage by secret ballot. 

Article 96. Elections shall be universal: all citizens of the USSR who have reached the 
age of 18 shall have the right to vote and to be elected, with the exception of persons 
who have been certified insane. To be eligible for election to the Supreme Soviet of the 
USSR a citizen of the USSR must have reached the age of 21. 

Article 97. Elections shall be equal: each citizen shall have one vote; all voters shall 
exercise the franchise on an equal footing. 

Article 98. Elections shall be direct: deputies to all Soviets of People’s Deputies shall be 
elected by direct vote. 

Article 99. Voting at elections shall be secret: control over voters’ exercise of the fran- 
chise is inadmissible. 

Article roo. The following shall have the right to nominate candidates: branches and 
organizations of the Communist Party of the Soviet Union, trade unions, and the All- 
Union Leninist Young Communist League; cooperatives and other public organiza- 
tions; work collectives, and meetings of servicemen in their military units. Citizens of 
the USSR and public organizations are guaranteed the right to free and all-round 
discussion of the political and personal qualities and competence of candidates, and 
the right to campaign for them at meetings, in the press, and on television and radio. 
The expenses involved in holding elections to Soviets of People’s Deputies shall be met 
by the state. 

Article 101. Deputies to Soviets of People’s Deputies shall be elected by constituencies. 
A citizen of the USSR may not, as a rule, be elected to more than two Soviets of 
People’s Deputies. Elections to the Soviets shall be conducted by electoral commis- 
sions consisting of representatives, and of meetings of servicemen in military units. 
The procedure for holding elections to Soviets of People’s Deputies shall be defined by 
the laws of the USSR, and of Union and Autonomous Republics. 

Article 102. Electors give mandates to their Deputies. The appropriate Soviets of 
People’s Deputies shall examine electors’ mandates, take them into account in drafting 
economic and social development plans and in drawing up the budget, organize imple- 
mentation of the mandates, and inform citizens about it. 


Chapter 14: People’s Deputies 

Article 103. Deputies are the plenipotentiary representatives of the people in the So- 
viets of People’s Deputies. In the Soviets, Deputies deal with matters relating to state, 
economic, and social and cultural development, organize implementation of the deci- 
sions of the Soviets, and exercise control over the work of state bodies, enterprises, 
institutions and organizations. Deputies shall be guided in their activities by the inter- 
ests of the state, and shall take the needs of their constituents into account and work to 
implement their electors’ mandates. 

Article 104. Deputies shall exercise their powers without discontinuing their regular 
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employment or duties. During sessions of the Soviet, and so as to exercise their powers 
as Deputies in other cases stpulated by law, Deputies shall be released from their 
regular employment or duties, with retention of their average earnings at their perma- 
nent place of work. 

Article 105. A Deputy has the right to address inquiries to the appropriate state bodies 
and officials, who are obliged to reply to them at a session of the Soviet. Deputies have 
the right to approach any state or public body, enterprise, institution, or organization 
on matters arising from their work as Deputies and to take part in considering the 
questions raised by them. The heads of the state or public bodies, enterprises, institu- 
tions or organizations concerned are obliged to receive Deputies without delay and to 
consider their proposals within the time limit established by law. 

Article 106. Deputies shall be ensured conditions for the unhampered and effective 
exercise of their rights and duties. The immunity of Deputies, and other guarantees of 
their activity as Deputies, are defined in the Law on the Status of Deputies and other 
legislative acts of the USSR and of Union and Autonomous Republics. 

Article 107. Deputies shall report on their work and on that of the Soviet to their 
constituents, and to the work collectives and public organizations that nominated 
them. Deputies who have not justified the confidence of their constituents may be 
recalled at any time by decision of a majority of the electors in accordance with the 
procedure established by law. 


V. Higher Bodies of State Authority and Administration of the USSR 


Chapter 15: The Supreme Soviet of the USSR 


Article 108. The highest body of state authority of the USSR shall be the Supreme 
Soviet of the USSR. The Supreme Soviet of the USSR is empowered to deal with all 
matters within the jurisdiction of the Union of Soviet Socialist Republics, as defined by 
this Constitution. The adoption and amendment of the Constitution of the USSR; 
admission of new Republics to the USSR; endorsement of the formation of new 
Autonomous Republics and Autonomous Regions; approval of the state plans for 
economic and social development, of the Budget of the USSR, and of reports on their 
execution; and the institution of bodies of the USSR accountable to it, are the exclusive 
prerogative of the Supreme Soviet of the USSR. Laws of the USSR shall be enacted by 
the Supreme Soviet of the USSR or by a nationwide vote (referendum) held by 
decision of the Supreme Soviet of the USSR. 

Article to9. The Supreme Soviet of the USSR shall consist of two chambers: the 
Soviet of the Union and the Soviet of Nationalities. The two chambers of the Supreme 
Soviet of the USSR shall have equal rights. 

Article rr0. The Soviet of the Union and the Soviet of Nationalities shall have equal 
numbers of deputies. The Soviet of the Union shall be elected by constituencies with 
equal populations. The Soviet of Nationalities shall be elected on the basis of the 
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following representation: 32 deputies from each Union Republic, 11 deputies from 
each Autonomous Republic, five deputies from each Autonomous Region, and one 
deputy from each Autonomous Area. The Soviet of the Union and the Soviet of 
Nationalities, upon submission by the credentials commissions elected by them, shall 
decide on the validity of Deputies’ credentials, and, in cases in which the election law 
has been violated, shall declare the election of the Deputies concerned null and void. 
Article 111. Each chamber of the Supreme Soviet of the USSR shall elect a Chairman 
and four Vice Chairmen. The Chairmen of the Soviet of the Union and of the Soviet of 
Nationalities shall preside over the sittings of the respective chambers and conduct 
their affairs. Joint sittings of the chambers of the Supreme Soviet of the USSR shall be 
presided over alternately by the Chairman of the Soviet of the Union and the Chair- 
man of the Soviet of Nationalities. 

Article 112. Sessions of the Supreme Soviet of the USSR shall be convened twice a 
year. Special sessions shall be convened by the Presidium of the Supreme Soviet of the 
USSR at its discretion or on the proposal of a Union Republic, or of not less than one- 
third of the Deputies of one of the chambers. A session of the Supreme Soviet of the 
USSR shall consist of separate and joint sittings of the chambers, and of meetings of 
the standing commissions of the chambers or commissions of the Supreme Soviet of 
the USSR held between the sittings of the chambers. A session may be opened and 
closed at either separate or joint sittings of the chambers. 

Article 113. The right to initiate legislation in the Supreme Soviet of the USSR is 
vested in the Soviet of the Union and the Soviet of Nationalities, the Presidium of the 
Supreme Soviet of the USSR, the Council of Ministers of the USSR, Union Republics 
through their highest bodies of state authority, commissions of the Supreme Soviet of 
the USSR and standing commissions of its chambers, Deputies of the Supreme Soviet 
of the USSR, the Supreme Court of the USSR, and the Procurator-General of the 
USSR. The right to initiate legislation is also vested in public organizations through 
their All-Union bodies. 

Article 114. Bills and other matters submitted to the Supreme Soviet of the USSR shall 
be debated by its chambers at separate or joint sittings. Where necessary, a bill or other 
matter may be referred to one or more commissions for preliminary or additional 
consideration. A law of the USSR shall be deemed adopted when it has been passed in 
each chamber of the Supreme Soviet of the USSR by a majority of the total number of 
its Deputies. Decisions and other acts of the Supreme Soviet of the USSR are adopted 
by a majority of the total number of Deputies of the Supreme Soviet of the USSR. Bills 
and other very important matters of state may be submitted for nationwide discussion 
[sic] by a decision of the Supreme Soviet of the USSR or its Presidium taken on their 
own initiative or on the proposal of a Union Republic. 

Article 115. In the event of a disagreement between the Soviet of the Union and the 
Soviet of Nationalities, the matter at issue shall be referred for settlement to a concilia- 
tion commission formed by the chambers on a parity basis, after which it shall be 
considered for a second time by the Soviet of the Union and the Soviet of Nationalities 


Constitution of the Union of Soviet Socialist Republics 623 


at a joint sitting. If agreement is again not reached, the matter shall be postponed for 
debate at the next session of the Supreme Soviet of the USSR or submitted by the 
Supreme Soviet to a nationwide vote (referendum). 
Article 116. Laws of the USSR and decisions and other acts of the Supreme Soviet of 
the USSR shall be published in the languages of the Union Republics over the signa- 
tures of the Chairman and Secretary of the Presidium of the Supreme Soviet of the 
USSR. 
Article 117. A Deputy of the Supreme Soviet of the USSR has the right to address 
inquiries to the Council of Ministers of the USSR, and to Ministers and the heads of 
other bodies formed by the Supreme Soviet of the USSR. The Council of Ministers 
of the USSR, or the official to whom the inquiry is addressed, is obliged to give a verbal 
or written reply within three days at the given session of the Supreme Soviet of the 
USSR. 
Article 118. A Deputy of the Supreme Soviet of the USSR may not be prosecuted, or 
arrested, or incur a court-imposed penalty, without the sanction of the Supreme Soviet 
of the USSR or, between its sessions, of the Presidium of the Supreme Soviet of the 
USSR. 
Article 119. The Supreme Soviet of the USSR, at a joint sitting of its chambers, shall 
elect a Presidium of the Supreme Soviet of the USSR, which shall be a standing body 
of the Supreme Soviet of the USSR, accountable to it for all its work and exercising the 
functions of the highest body of state authority of the USSR between sessions of the 
Supreme Soviet, within the limits prescribed by the Constitution. 
Article 120. The Presidium of the Supreme Soviet of the USSR shall be elected from 
among the Deputies and shall consist of a Chairman, First Vice Chairman, 15 Vice 
Chairmen (one from each Union Republic), a Secretary, and 21 members. 
Article 121. The Presidium of the Supreme Soviet of the USSR shall: 

I. name the date of elections to the Supreme Soviet of the USSR; 

2. convene sessions of the Supreme Soviet of the USSR; 

3. coordinate the work of the standing commissions of the chambers of the Supreme 

Soviet of the USSR; 

4. ensure observance of the Constitution of the USSR and conformity of the Constitu- 

tions and laws of Union Republics to the Constitution and laws of the USSR; 

5. interpret the laws of the USSR; 

6. ratify and denounce international treaties of the USSR; 

7. revoke decisions and ordinances of the Council of Ministers of the USSR and of the 

Councils of Ministers of Union Republics should they fail to conform to the law; 

8. mstitute military and diplomatic ranks and other special titles; and confer the highest 

military and diplomatic ranks and other special titles; 

9. institute orders and medals of the USSR, and honorific titles of the USSR; award 

orders and medals of the USSR; and confer honorific titles of the USSR; 

10. grant citizenship of the USSR, and rule on matters of the renunciation or deprivation 

of citizenship of the USSR and of granting asylum; 
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11. issue All-Union acts of amnesty and exercise the right of pardon; 

12. appoint and recall diplomatic representatives of the USSR to other countries and to 

international organizations; 

13. receive the letters of credence and recall of the diplomatic representatives of foreign 

states accredited to it; 

14. form the Council of Defense of the USSR and confirm its composition; appoint and 

dismiss the high command of the Armed Forces of the USSR; 

15. proclaim martial law in particular localities or throughout the country in the interests 

of defense of the USSR; 

16. order general or partial mobilization; 

17. between sessions of the Supreme Soviet of the USSR, proclaim a state of war in the 

event of an armed attack on the USSR, or when it is necessary to meet international treaty 

obligations relating to mutual defense against aggression; 

18. and exercise other powers vested in it by the Constitution and laws of the USSR. 
Article 122. The Presidium of the Supreme Soviet of the USSR, between sessions of 
the Supreme Soviet of the USSR and subject to submission for its confirmation at the 
next session, shall: 

I. amend existing legislative acts of the USSR when necessary; 

2. approve changes in the boundaries between Union Republics; 

3. form and abolish Ministries and State Committees of the USSR on the recommenda- 

tion of the Council of Ministers of the USSR; 

4. relieve individual members of the Council of Ministers of the USSR of their respon- 

sibilities and appoint persons to the Council of Ministers on the recommendation of the 

Chairman of the Council of Ministers of the USSR. 

Article 123. The Presidium of the Supreme Soviet of the USSR promulgates decrees 
and adopts decisions. 

Article 124. On expiry of the term of the Supreme Soviet of the USSR, the Presidium 
of the Supreme Soviet of the USSR shall retain its powers untl the newly elected 
Supreme Soviet of the USSR has elected a new Presidium. The newly elected Su- 
preme Soviet of the USSR shall be convened by the outgoing Presidium of the Su- 
preme Soviet of the USSR within two months of the elections. 

Article 125. The Soviet of the Union and the Soviet of Nationalities shall elect standing 
commissions from among the Deputies to make a preliminary review of matters com- 
ing within the jurisdiction of the Supreme Soviet of the USSR, to promote execution of 
the laws of the USSR and other acts of the Supreme Soviet of the USSR and its 
Presidium, and to check on the work of state bodies and organizations. The chambers 
of the Supreme Soviet of the USSR may also set up joint commissions on a parity 
basis. When it deems necessary, the Supreme Soviet of the USSR sets up commissions 
of inquiry and audit, and commissions on any other matter. All state and public bodies, 
organizations and officials are obliged to meet the requests of the commissions of the 
Supreme Soviet of the USSR and of its chambers, and submit the requisite materials 
and documents to them. The commissions’ recommendations shall be subject to con- 
sideration by state and public bodies, institutions and organizations. The commissions 
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shall be informed, within the prescribed time limit, of the results of such consideration 
or of the action taken. 

Article 126. The Supreme Soviet of the USSR shall supervise the work of all state 
bodies accountable to it. The Supreme Soviet of the USSR shall form a Committee of 
People’s Control of the USSR to head the system of people’s control. The organization 
and procedure of people’s control bodies are defined by the Law on People’s Control 
in the USSR. 

Article 127. The procedure of the Supreme Soviet of the USSR and of its bodies shall 
be defined in the Rules and Regulations of the Supreme Soviet of the USSR and other 
laws of the USSR enacted on the basis of the Constitution of the USSR. 


Chapter 16: The Council of Ministers of the USSR 


Article 128. ‘The Council of Ministers of the USSR, 1.e., the Government of the USSR, 
is the highest executive and administrative body of state authority of the USSR. 
Article 129. The Council of Ministers of the USSR shall be formed by the Supreme 
Soviet of the USSR at a joint sitting of the Soviet of the Union and the Soviet of 
Nationalities, and shall consist of the Chairman of the Council of Ministers of the 
USSR, First Vice Chairmen and Vice Chairmen, Ministers of the USSR, and Chair- 
men of State Committees of the USSR. The Chairmen of the Councils of Ministers of 
Union Republics shall be ex officio members of the Council of Ministers of the USSR. 
The Supreme Soviet of the USSR, on the recommendation of the Chairman of the 
Council of Ministers of the USSR, may include in the Government of the USSR the 
heads of other bodies and organizations of the USSR. The Council of Ministers of 
the USSR shall tender its resignation to a newly elected Supreme Soviet of the USSR 
at its first session. 
Article 130. The Council of Ministers of the USSR shall be responsible and account- 
able to the Supreme Soviet of the USSR and, between sessions of the Supreme Soviet 
of the USSR, to the Presidium of the Supreme Soviet of the USSR. The Council of 
Ministers of the USSR shall report regularly on its work to the Supreme Soviet of the 
USSR. 
Article 131. The Council of Ministers of the USSR is empowered to deal with all 
matters of state administration within the jurisdiction of the Union of Soviet Socialist 
Republics insofar as, under the Constitution, they do not come within the competence 
of the Supreme Soviet of the USSR or the Presidium of the Supreme Soviet of the 
USSR. Within its powers the Council of Ministers of the USSR shall: 
I. ensure direction of economic, social and cultural development; draft and implement 
measures to promote the well-being and cultural development of the people, to develop 
science and engineering, to ensure rational exploitation and conservation of natural re- 
sources, to consolidate the monetary and credit system, to pursue uniform prices, wages, 
and a social security policy, and to organize state insurance and a uniform system of 
accounting and statistics; and organize the management of industrial, construction, and 
agricultural enterprises and amalgamations, transport and communications undertak- 
ings, banks, and other organizations and institutions of All-Union subordination; 
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2. draft current and long-term state plans for the economic and social development of the 

USSR and the Budget of the USSR, and submit them to the Supreme Soviet of the 

USSR; take measures to execute the state plans and Budget; and report to the Supreme 

Soviet of the USSR on the implementation of the plans and Budget; 

3. implement measures to defend the interests of the state, protect socialist property and 

maintain public order, and guarantee and protect citizens’ rights and freedoms; 

4. take measures to ensure state security; 

5. exercise general direction of the development of the Armed Forces of the USSR, and 

determine the annual contingent of citizens to be called up for active military service; 

6. provide general direction in regard to relations with other states, foreign trade, and 

economic, scientific, technical, and cultural cooperation of the USSR with other coun- 

tries; take measures to ensure fulfillment of the USSR’s international treaties; and ratify 

and denounce intergovernmental international agreements; 

7. and when necessary, form committees, central boards and other departments under 

the Council of Ministers of the USSR to deal with matters of economic, social and 

cultural development, and defense. 
Article 132. A Presidium of the Council of Ministers of the USSR, consisting of the 
Chairman, the First Vice Chairmen, and Vice Chairmen of the Council of Ministers of 
the USSR, shall function as a standing body of the Council of Ministers of the USSR 
to deal with questions relating to guidance of the economy, and with other matters of 
state administration. 
Article 133. The Council of Ministers of the USSR, on the basis of, and in pursuance 
of, the laws of the USSR and other decision of the Supreme Soviet of the USSR and its 
Presidium, shall issue decisions and ordinances and verify their execution. The de- 
cisions and ordinances of the Council of Ministers of the USSR shall be binding 
throughout the USSR. 
Article 134. The Council of Ministers of the USSR has the right, in matters within the 
jurisdiction of the Union of Soviet Socialist Republics, to suspend execution of deci- 
sions and ordinances of the Councils of Minister of Union Republics, and to rescind 
acts of ministries and state committees of the USSR, and of the other bodies subordi- 
nate to it. 
Article 135. The Council of Ministers of the USSR shall coordinate and direct the 
work of All-Union and Union-Republic ministries, state committees of the USSR, and 
other bodies subordinate to it. All-Union ministries and state committees of the USSR 
shall direct the work of the branches of administration entrusted to them, or exercise 
interbranch administration, throughout the territory of the USSR directly or through 
bodies set up by them. Union-Republican ministries and state committees of the 
USSR direct the work of the branches of administration entrusted to them, or exercise 
interbranch administration, as a rule, through the corresponding ministries and state 
committees, and other bodies of Union Republics, and directly administer individual 
enterprises and amalgamations of Union subordination. The procedure for transfer- 
ring enterprises and amalgamations from Republic or local subordination to Union 
subordination shall be defined by the Presidium of the Supreme Soviet of the USSR. 
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Ministries and state committees of the USSR shall be responsible for the condition and 
development of the spheres of administration entrusted to them; within their compe- 
tence, they issue orders and other acts on the basis of, and in execution of, the laws of 
the USSR and other decisions of the Supreme Soviet of the USSR and its Presidium, 
and of decisions and ordinances of the Council of Ministers of the USSR, and orga- 
nize and verify their implementation. 

Article 136. The competence of the Council of Ministers of the USSR and its Pre- 
sidium, the procedure for their work, relationships between the Council of Ministers 
and other state bodies, and the list of All-Union and Union-Republican ministries and 
state committees of the USSR are defined, on the basis of the Constitution, in the Law 
on the Council of Ministers of the USSR. 


VI. Basic Principles of the Structure of the Bodies of State Authority and 
Administration in Union Republics 


Chapter 17: Higher Bodies of State Authority and Administration of a Union 
Republic 


Article 137. The highest body of state authority of a Union Republic shall be the 
Supreme Soviet of that Republic. The Supreme Soviet of a Union Republic is em- 
powered to deal with all matters within the jurisdiction of the Republic under the 
Constitutions of the USSR and the Republic. Adoption and amendment of the Con- 
stitution of Union Republic; endorsement of state plans for economic and social de- 
velopment, of the Republic’s Budget, and of reports on their fulfillment; and the 
formation of bodies accountable to the Supreme Soviet of the Union Republic are the 
exclusive prerogative of that Supreme Soviet. Laws of a Union Republic shall be 
enacted by the Supreme Soviet of the Union Republic or by a popular vote (referen- 
dum) held [szc] by decision of the Republic’s Supreme Soviet. 

Article 138. The Supreme Soviet of a Union Republic shall elect a Presidium, which is 
a standing body of that Supreme Soviet and accountable to it for all its work. The 
composition and powers of the Presidium of the Supreme Soviet of a Union Republic 
shall be defined in the Constitution of the Union Republic. 

Article 139. The Supreme Soviet of a Union Republic shall form a Council of Minis- 
ters of the Union Republic, i.e., the Government of that Republic, which shall be 
the highest executive and administrative body of state authority in the Republic. The 
Council of Ministers of a Union Republic shall be responsible and accountable to the 
Supreme Soviet of that Republic or, between sessions of the Supreme Soviet, to its 
Presidium. 

Article 140. The Council of Ministers of a Union Republic issues decisions and ordi- 
nances on the basis of, and in pursuance of, the legislative acts of the USSR and of the 
Union Republic, and of decisions and ordinances of the Council of Ministers of the 
USSR, and shall organize and verify their execution. 

Article 141. The Council of Ministers of a Union Republic has the right to suspend the 
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execution of decisions and ordinances of the Councils of Ministers of Autonomous 
Republics, to rescind the decisions and orders of the Executive Committees of Soviets 
of People’s Deputies of Territories, Regions, and cities (i.e., cities under Republic 
jurisdiction) and of Autonomous Regions, and in Union Republics not divided into 
regions, of the Executive Committees of district and corresponding city Soviets of 
People’s Deputies. 

Article 142. The Council of Ministers of a Union Republic shall coordinate and direct 
the work of the Union-Republican and Republican ministries and of state committees 
of the Union Republic, and other bodies under its jurisdiction. The Union-Republican 
ministries and state committees of a Union Republic shall direct the branches of 
administration entrusted to them, or exercise interbranch control and shall be subordi- 
nate to both the Council of Ministers of the Union Republic and the corresponding 
Union-Republican ministry or state committee of the USSR. Republican ministries 
and state committees shall direct the branches of administration entrusted to them, or 
exercise interbranch control, and shall be subordinate to the Council of Ministers of 
the Union Republic. 


Chapter 18: Higher Bodies of State Authority and Administration of an Autonomous 
Republic 

Article 143. The highest body of state authority of an Autonomous Republic shall be 
the Supreme Soviet of that Republic. Adoption and amendment of the Constitution of 
an Autonomous Republic; endorsement of state plans for economic and social de- 
velopment, and of the Republic’s Budget; and the formation of bodies accountable to 
the Supreme Soviet of the Autonomous Republic are the exclusive prerogative of that 
Supreme Soviet. Laws of an Autonomous Republic shall be enacted by the Supreme 
Soviet of the Autonomous Republic. 

Article 144. The Supreme Soviet of an Autonomous Republic shall elect a Presidium 
of the Supreme Soviet of the Autonomous Republic and shall form a Council of 
Ministers of the Autonomous Republic, i.e., the Government of that Republic. 


Chapter 19: Local Bodies of State Authority and Administration 


Article 145. The bodies of state authority in Territories, Regions, Autonomous Areas, 
districts, cities, city districts, settlements, and rural communities shall be the corre- 
sponding Soviets of People’s Deputies. 

Article 146. Local Soviets of People’s Deputies shall deal with all matters of local 
significance in accordance with the interest of the whole state and of the citizens 
residing in the area under their jurisdiction, implement decisions of higher bodies of 
state authority, guide the work of lower Soviets of People’s Deputies, take part in the 
discussion of matters of Republican and All-Union significance, and submit their 
proposals concerning them. Local Soviets of People’s Deputies shall direct state, eco- 
nomic, social and cultural development within their territory; endorse plans for eco- 
nomic and social development and the local budget; exercise general guidance over 
state bodies, enterprises, institutions and organizations subordinate to them; ensure 
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observance of the laws, maintenance of law and order; and protection of citizens’ 
rights; and help strengthen the country’s defense capacity. 

Article 147. Within their powers, local Soviets of People’s Deputies shall ensure the 
comprehensive, all-round economic and social development of their area; exercise 
control over the observance of legislation by enterprises, institutions and organizations 
subordinate to higher authorities and located in their area; and coordinate and super- 
vise their activity as regards land use, nature conservation, building, employment of 
manpower, production of consumer goods, and social, cultural, communal and other 
services and amenities for the public. 

Article 148. Local Soviets of People’s Deputies shall decide matters within the powers 
accorded them by the legislation of the USSR and of the appropriate Union Republic 
and Autonomous Republic. Their decisions shall be binding on all enterprises, institu- 
tions, and organizations located in their area and on officials and citizens. 

Article 149. The executive-administrative bodies of local Soviets shall be the Executive 
Committees elected by them from among their deputies. Executive Committees shall 
report on their work at least once a year to the Soviets that elected them and to 
meetings of citizens at their places of work or residence. 

Article 150. Executive Committees of local Soviets of People’s Deputies shall be di- 
rectly accountable both to the Soviet that elected them and to the higher executive and 
administrative body. 


VII. Justice, Arbitration, and Procurator’s Supervision 


Chapter 20: Courts and Arbitration 


Article 151. In the USSR justice is administered only by the courts. In the USSR there 
are the following courts: the Supreme Court of the USSR, the Supreme Courts of 
Union Republics; the Supreme Courts of Autonomous Republics, Territorial, Re- 
gional, and city courts; courts of Autonomous Regions; courts of Autonomous Areas, 
district (city) people’s courts; and military tribunals in the Armed Forces. 

Article 152. All courts in the USSR shall be formed on the principle of the electiveness 
of judges and people’s assessors. People’s judges of district (city) people’s courts shall 
be elected for a term of five years by the citizens of the district (city) on the basis of 
universal, equal and direct suffrage by secret ballot. People’s assessors of district (city) 
people’s courts shall be elected for a term of two and a half years at meetings of citizens 
at their places of work or residence by a show of hands. Higher courts shall be elected 
for a term of five years by the corresponding Soviet of People’s Deputies. The judges of 
military tribunals shall be elected for a term of five years by the Presidium of the 
Supreme Soviet of the USSR and by people’s assessors for a term of two and a half 
years by meetings of servicemen. Judges and people’s assessors are responsible and 
accountable to their electors or the bodies that elected them, shall report to them, and 
may be recalled by them in the manner prescribed by law. 

Article 153. The Supreme Court of the USSR is the highest judicial body in the USSR 
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and supervises the administration of justice by the courts of the USSR and Union 
Republics within the limits established by law. The Supreme Court of the USSR shall 
be elected by the Supreme Soviet of the USSR and shall consist of a Chairman, Vice 
Chairmen, members, and people’s assessors. The Chairmen of the Supreme Courts of 
Union Republics are ex officio members of the Supreme Court of the USSR. The 
organization and procedure of the Supreme Court of the USSR are defined in the Law 
on the Supreme Court of the USSR. 

Article 154. The hearing of civil and criminal cases in all courts is collegial; in courts of 
first instance cases are heard with the participation of people’s assessors. In the admin- 
istration of justice, people’s assessors have all the rights of a judge. 

Article 155. Judges and people’s assessors are independent and subject only to the law. 
Article 156. Justice is administered in the USSR on the principle of the equality of 
citizens before the law and the court. 

Article 157. Proceedings in all courts shall be open to the public. Hearings im camera 
are only allowed in cases provided for by law, with observance of all the rule of judicial 
procedure. 

Article 158. A defendant in a criminal action is guaranteed the right to legal assistance. 
Article 159. Judicial proceedings shall be conducted in the language of the Union 
Republic, Autonomous Republic, Autonomous Region, or Autonomous Area, or in 
the language spoken by the majority of the people in the locality. Persons participating 
in court proceedings, who do not know the language in which proceedings are being 
conducted, shall be ensured the right to become fully acquainted with the materials in 
the case; the services of an interpreter during the proceedings; and the right to address 
the court in their own language. 

Article 160. No one may be adjudged guilty of a crime and subjected to punishment as 
a criminal except by the sentence of a court and in conformity with the law. 

Article 161. Colleges of advocates are available to give legal assistance to citizens and 
organizations. In cases provided for by legislation, citizens shall be given legal assis- 
tance free of charge. The organization and procedure of the bar are determined by 
legislation of the USSR and Union Republics. 

Article 162. Representatives of public organizations and of work collectives may take 
part in civil and criminal proceedings. 

Article 163. Economic disputes between enterprises, institutions, and organizations 
are settled by state arbitration bodies within the limits of their jurisdiction. The organi- 
zations and manner of functioning of state arbitration bodies are defined in the Law on 
State Arbitration in the USSR. 


Chapter 21: The Procurator’s Office 


Article 164. Supreme power of supervision over the strict and uniform observance of 
laws by all ministries, state committees and departments, enterprises, institutions and 
organizations, executive-administrative bodies of local Soviets of People’s Deputies, 
collective farms, cooperatives and other public organizations, officials and citizens is 
vested in the Procurator-General of the USSR and procurators subordinate to him. 
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Article 165. The Procurator-General of the USSR is appointed by the Supreme Soviet 
of the USSR and is responsible and accountable to it and, between sessions of the 
Supreme Soviet, to the Presidium of the Supreme Soviet of the USSR. 

Article 166. The procurators of Union Republics, Autonomous Republics, Territo- 
ries, Regions and Autonomous Regions are appointed by the Procurator-General of 
the USSR. The procurators of Autonomous Areas and district and city procurators 
are appointed by the Procurators of Union Republics, subject to confirmation by the 
Procurator-General of the USSR. 

Article 167. The term of office of the Procurator-General of the USSR and all lower- 
ranking procurators shall be five years. 

Article 168. The agencies of the Procurator’s Office exercise their powers indepen- 
dently of any local bodies whatsoever, and are subordinate solely to the Procurator- 
General of the USSR. The organization and procedure of the agencies of the Procura- 
tor’s Office are defined in the Law on the Procurator’s Office of the USSR. 


VIII. The Emblem, Flag, Anthem, and Capital of the USSR 


Article 169. The State Emblem of the Union of Soviet Socialist Republics is a hammer 
and sickle on a globe depicted in the rays of the sun and framed by ears of wheat, with 
the inscription “Workers of All Countries, Unite!” in the languages of the Union 
Republics. At the top of the Emblem is a five-pointed star. 

Article 170. The State Flag of the Union of Soviet Socialist Republics is a rectangle of 
red cloth with a hammer and sickle depicted in gold in the upper corner next to the 
staff and with a five-pointed red star edged in gold above them. The ratio of the width 
of the flag to its length is 1:2. 

Article 171. The State Anthem of the Union of Soviet Socialist Republics is confirmed 
by the Presidium of the Supreme Soviet of the USSR. 

Article 172. The Capital of the Union of Soviet Socialist Republics is the city of 
Moscow. 


IX. The Legal Force of the Constitution of the USSR and the Procedure for 
Amending the Constitution 


Article 173. The Constitution of the USSR shall have supreme legal force. All laws and 
other acts of state bodies shall be promulgated on the basis of and in conformity with it. 
Article 174. The Constitution of the USSR may be amended by a decision of the 
Supreme Soviet of the USSR adopted by a majority of not less than two-thirds of the 
total number of Deputies of each of its chambers. 
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